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____________________, the defendant in this case, has been charged with the crime of furnishing or delivery of alcoholic beverages to persons under the age of 21.
To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt the following elements:

(1)
the defendant knowingly furnished or delivered an alcoholic beverage to another person;

(2)
the person who received the alcoholic beverage was under 21 years of age at the time of the incident;
(3)
the defendant acted with criminal negligence as to the person’s age; and

(4) [within the five years preceding the date of the offense, the defendant was previously convicted of furnishing or delivery of alcoholic beverages to a person under the age of 21] [the person who received the alcoholic beverage caused through civil negligence serious physical injury to or the death of another person while under the influence of the alcoholic beverage received from the defendant] [the offense occurred within the boundaries of a municipality or the perimeter of an established village that has adopted a local option to prohibit or restrict the sale of alcoholic beverages].  
USE NOTE
The following terms are defined in other instructions: 


“alcoholic beverage” – 04.21.080(b)

“civil negligence” – Alaska Civil Pattern Jury Instruction 
3.03A (adult) and (if applicable) 3.03B (child)


“knowingly” – 11.81.800(a)(2)

“criminal negligence” – 11.81.900(a)(4)

“serious physical injury” – 11.81.900(b)

The definition of "criminal negligence" in AS 04.21.080(a) is identical to the definition in AS 11.81.900(a)(4). Accordingly, the pattern instruction for AS 11.81.900(a)(4) should be used.  

See Green v. State, 541 P.3d 1137 (Alaska App. 2023) for an explanation of the mental states to be applied to the previous version of subsection (d)(2).  The Court of Appeals noted that its holding in Green may not apply to the amended version of this statute, which no longer explicitly applies the mental state of “criminal negligence” to subsection (e).  The parties should consider whether a mental state should be included in the instruction for subsections (e)(2) and (3). Alaska Statute 11.81.600, which supplies a culpable mental state when a statute defining a crime does not include one, applies only to Title 11 offenses. Reynolds v. State, 655 P.2d 1313 (Alaska App. 1982). Except in the case of certain public welfare offenses, the imposition of criminal liability requires a finding of a culpable mental state. Speidel v. State, 460 P.2d 77 (Alaska 1969); State v. Rice, 626 P.2d 115 (Alaska 1981). The legislature established a felony level of this offense in AS 04.16.051(d), which requires a mental state of criminal negligence. See also Reynolds v. State, supra; State v. Rice, supra. (applying civil negligence mental state to fish and game offenses for which no mental state was specified in the statute).

Subsection (d)(2), which is reflected in the second bracketed alternative for element 4, uses the word "negligently."  The statute defines this as "acting with civil negligence." The definition of negligence contained in the civil pattern instructions should, therefore, be used.  
Alaska Statute 04.16.051(a) does not apply to a licensee or an agent or employee of a licensee while working on licensed premises.  Furnishing by a licensee is a separate crime defined in AS 04.16.052. That section does not contain a felony level offense. It is unclear whether a licensee can commit felony furnishing under AS 04.16.051(d).
Alaska Statute 04.16.051(b) allows alcohol to be furnished to a minor under certain circumstances by a parent, guardian, spouse, physician, or nurse. Instructions on these "exceptions" are only necessary if the defendant raises the issue and some evidence supports it. Trout v. State, 866 P.2d 1323, 1325 (Alaska App. 1994).  Trout did not decide which party should bear the burden of proof on these exceptions.
Alaska Statute 04.11.491(g) allows a municipality or established village to opt out of applying a class C felony to violations of local option alcohol restrictions. AS 04.16.051(d)(3) provides that violation of local option restrictions is not a class C felony if the municipality has opted out of the class C felony provision. This is not included in the elements of this offense, because the issue of whether a municipality has opted out of the felony provision is likely to be a question of law for the court.


