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[Insert witness's name] was a participant in the crime[s] charged in this case.  You should consider the testimony of this witness with distrust.  This does not mean that you may arbitrarily disregard such testimony, but you should give it the weight you consider appropriate after examining it with care and caution and in light of all the evidence.

USE NOTE

The revised accomplice instructions found in Criminal Pattern Jury Instructions 1.20, 1.21, and 1.22 do not use the term "accomplice," but substitute the term "participant in the crime charged."  The reasons for this change are explained below.

The decision to give this instruction is generally a tactical one, as to which defense counsel's preferences should be given great weight.  Mossberg v. State, 624 P.2d 796, 805 n.17 (Alaska 1981).  But see Hohman v. State, 669 P.2d 1316, 1322-23 (Alaska App. 1983) (although not error to give an accomplice instruction over the defendant's objection where an immunized witness provides exculpatory evidence, the appellate court suggested that the better practice in such situation would be to indicate to the jury in the general instruction on witness credibility [see Criminal Pattern Jury Instruction 1.06] that whether a witness had been granted immunity from prosecution was one of the many factors which the jury could consider in weighing the testimony of the witness, or to not give any special instruction on how the testimony of an immunized witness should be regarded).

When requested to give an accomplice/participant instruction, the court must determine whether the witness is an accomplice as a matter of law, whether the witness is not an accomplice as a matter of law, or whether a question of fact exists as to whether the witness is an accomplice.

If the court determines that the witness is an accomplice as a matter of law, then Criminal Pattern Jury Instructions 1.20 and 1.22 (corroboration) are to be used.  Mahle v. State, 371 P.2d 21 (Alaska 1962).  The jury should not be given the discretion to conclude that the witness was not an accomplice.  Id. at 25.  If the court determines as a matter of law that the witness is not an accomplice, no accomplice/participant instruction is to be given.  Daniels v. State, 383 P.2d 323 (Alaska 1963).  If the court determines that there is a question of fact as to whether the witness is an accomplice/participant, then Criminal Pattern Jury Instructions 1.21 and 1.22 (corroboration) are to be used.

The Alaska Supreme Court has stated that the test for determining whether the witness is an accomplice as a matter of law is whether the evidence is uncontroverted that the witness was or could be charged with the same crime for which the defendant is being prosecuted.  Gordon v. State, 533 P.2d 25 (Alaska 1975); Galauska v. State, 527 P.2d 459, 470-72 (Alaska 1974) (Boochever, J., dissenting); but see Galauska v. State, 527 P.2d 459 (Alaska 1974); Fajeriak v. State, 439 P.2d 783 (Alaska 1968).  This test has not been further explained by any appellate court in Alaska, nor has any appellate court addressed the standard of proof used by the court in determining whether a witness is an accomplice as a matter of law.  However, the supreme court has stated that the standard of proof where the question is one for the jury is that of a preponderance of the evidence.  See Carman v. State, 602 P.2d 1255, 1261 & n.6 (Alaska 1979).

In either case (accomplice as a matter of law or as a question for the jury), the jury should be instructed that they should view the testimony of an accomplice/participant with distrust.  See Flores v. State, 443 P.2d 73, 81 (Alaska 1968).

The court should include the name in the brackets of each witness who is (or may be under CrPJI 1.21) an accomplice/participant.  Carman v. State, 602 P.2d 1255 (Alaska 1979).

As indicated above, the revised accomplice instructions found in Criminal Pattern Jury Instructions 1.20, 1.21, and 1.22 do not use the term "accomplice," but substitute the term "participant in the crime charged."  The committee members reviewed the history of accomplice instructions concerning evaluation of an accomplice witness's testimony and noted that much confusion and litigation has resulted concerning these instructions.  See generally Carman v. State, 602 P.2d 1255 (Alaska 1979); Gordon v. State, 533 P.2d 25 (Alaska 1975); Anthony v. State, 521 P.2d 486 (Alaska 1974); Daniels v. State, 383 P.2d 323 (Alaska 1963); Mahle v. State, 371 P.2d 21 (Alaska 1962); Fajeriak v. State, 439 P.2d 783 (Alaska 1968); Hohman v. State, 669 P.2d 1316 (Alaska App. 1983).

The committee identified two areas as the source of confusion.  First, the concept of "accomplice" used in criminal jury instruction is found in three areas:  evaluation of witness testimony, determination of the defendant's criminal liability, see AS 11.16.110, and the statutory requirement of corroboration, see AS 12.45.020.

Second, the use of the term "accomplice" in instructions on witness credibility may have an unintended improper connotation to jurors concerning the defendant's culpability or, if the defendant testifies, on the defendant's testimony.  See, e.g., Anthony v. State, 521 P.2d 486 (Alaska 1974).

Thus, the committee determined that the substitution of the term "participant in the crime[s] charged" in these instructions CrPJI 1.20-1.22 for the word "accomplice" would aid in avoiding the overlapping and confusing areas of the law and in minimizing an improper impact on the defendant.

Additionally, much of the early litigation over the issue of "accomplice as witness" instructions and when such instructions were necessary arose because former Alaska R. Crim. P. 30(b)(2) required the court to give an accomplice instruction when appropriate regardless of whether a request was made.  Current Criminal Rule 30 does not place this obligation on the trial court.  See Mossberg v. State, 624 P.2d at 805 n.17.  

