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You have heard the testimony of [insert witness's name].  You must determine after considering the evidence whether it is more likely true than not true that this witness was a participant in the crime[s] charged.  If you determine that the witness was a participant, then you must consider the testimony of this witness with distrust.  This does not mean that you may arbitrarily disregard such testimony, but you should give it the weight you consider appropriate after examining it with care and caution and in light of all the evidence.

You should consider the following in determining whether the witness was a participant in the crime[s] charged:

A person need not commit every element of the crime charged in order to be considered a participant.  However, it is necessary that the person in some way knowingly associate with the crime charged, that the person knowingly participate in the crime charged as something that the person wishes to bring about, and that the person seek by [his] [her] actions to make the crime succeed.

Prior knowledge that a crime is about to be committed and concealment of that knowledge alone do not make one a participant.  Furthermore, after a crime has been committed, concealment of one's knowledge of the crime does not make one a participant.  Mere presence at the scene of the crime is not in itself enough to make one a participant. 

USE NOTE

The applicability of this instruction depends on the context in which “accomplice” testimony is presented to the jury.  Wynne v. State, 435 P.3d 983 (Alaska App. 2018), provides guidance for both giving and declining to give this instruction.  In particular, when the alleged accomplice is also a co-defendant who elects to testify in a joint trial (as in Wynne), the court should not give this instruction, as it could amount to a judicial comment on the weight to be given to the alleged accomplice’s testimony.  In Wynne, the court found that the standard credibility instruction covered the issue of the accomplice witness’s arguable motive to testify falsely without judicial comment on the weight to be given to the testimony.
See generally the commentary in Use Note to Criminal Pattern Jury Instruction 1.20.  See also Hensel v. State, 604 P.2d 222 (Alaska 1979) (decided under former law); Carman v. State, 602 P.2d 1255 (Alaska 1979) (decided under former law); Hansen v. State, 845 P.2d 449, 459 (Alaska App. 1993).  See Carman v. State, 602 P.2d 1255, 1261 & n.6 (Alaska 1979) as to the standard of proof.

