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INSTRUCTION PACKET FOR COMBINED DEFENSES OF INSANITY AND DIMINISHED CAPACITY

When you decide whether or not the state has proved beyond a reasonable doubt that the defendant       (insert requisite culpable mental state(s))           , you must consider all evidence of the defendant's state of mind, including any evidence that the defendant was suffering from a mental disease or defect at the time of the offense.

USE NOTE

AS 12.47.020; Barrett v. State, 772 P.2d 559, 565 (Alaska App. 1989).  

This series of instructions (1.42A-H) must be given if the defendant has raised both the defense of diminished capacity and the affirmative defense of insanity.  This instruction (1.42A) should immediately follow the instruction that defines the culpable mental state for the offense.  See Patterson v. State, 708 P.2d 712, 714 (Alaska App. 1985).

Before using this instruction, trial judges must replace the parenthetical language – "(insert requisite culpable mental state(s))" – with specific language appropriate to each case.  See Use Note to Pattern Instruction 1.42D

"Mental disease or defect" means a disorder of thought or mood that substantially impairs a person's judgment, behavior, capacity to recognize reality, or ability to cope with the ordinary demands of life.It also includes intellectual and developmental disabilities that result in significantly below average general intellectual functioning that impairs a person’s ability to adapt to or cope with the ordinary demands of life.

Evidence of a mental condition that is manifested only by repeated criminal conduct or other antisocial conduct is not sufficient to establish that the defendant is "not guilty by reason of insanity" or "guilty but mentally ill."  However, you must consider such evidence when you decide whether the defendant        (insert requisite culpable mental state(s))        .

USE NOTE

Alaska Statute 12.47.130(5) (defining "mental disease or defect"); AS 12.47.010(c) (antisocial conduct alone not sufficient to establish affirmative defense of insanity); AS 12.47.030(b) (antisocial conduct alone not sufficient to establish that defendant was "guilty but mentally ill"). 

According to the Commentary to the 1982 legislation, these statutes were only intended to cover major mental disorders:

The term is intended to include those major mental disorders such as schizophrenia, severe mood disorders, or profound organic mental disorders which substantially impair a person's ability to perceive reality or adapt to it.

There are many mental disorders defined in psychiatry, however, which, though they affect behavior, are not of the severity or magnitude necessary to qualify under this definition. Examples of these disorders would be drug addictions, posttraumatic stress disorders, conduct disorders, dissociative disorders, psychosexual disorders, and impulse control disorders.  Voluntary intoxication or drug withdrawal states, regardless of their severity, would not qualify as a "mental disease or defect."

The legislature revised the definition of “mental disease or defect” in 2013. In the House Committee Minutes, it was stressed that the change was a “change of labels” as the original term had “now become a derogation.” Additionally, the committee stated that “only the term was replaced, and it did not expand the definition, or change the civil or criminal code.”

Before using this instruction, trial judges must replace the parenthetical language – "(insert requisite culpable mental state(s))" – with specific language appropriate to each case.  See Use Note to Pattern Instruction 1.42D.

(page intentionally left blank)
As I have explained to you, the state must prove the elements of the offense "beyond a reasonable doubt."  In Instruction No. _____, I explained to you what it means to prove something beyond a reasonable doubt.  

But some of the questions in this case must be decided according to a different standard, which is known as the "preponderance of the evidence" standard.  Something is proved by "a preponderance of the evidence" when the evidence persuades you that it is more likely true than not true.  When I specifically instruct you to decide whether something "is more likely true than not true," you must apply this standard rather than the "reasonable doubt" standard.

USE NOTE

Alaska Statute 12.47.010(a) (insanity defense is an affirmative defense); AS 11.81.900(b)(2) (defining "affirmative defense").

If you find that the state has not proved beyond a reasonable doubt that the defendant            (insert requisite culpable mental state(s))          , but you find that the state has proved the other elements of the offense beyond a reasonable doubt, then you must decide whether the defendant is "not guilty by reason of diminished capacity" or is simply "not guilty."

For you to find that the defendant is "not guilty by reason of diminished capacity," you must find that the following statements areproven beyond a reasonable doubt:

(1)
when the defendant engaged in the prohibited conduct, the defendant was suffering from a mental disease or defect, and

(2)
this mental disease or defect was a substantial factor in preventing the defendant from     (insert requisite culpable mental state(s))    .

If you find that statements (1) and (2) are bothproven beyond a reasonable doubt, then you must return a verdict of "not guilty by reason of diminished capacity" for the offense.  You must then proceed to consider whether the defendant is guilty of any lesser included offense.  

If you do not find that statements (1) and (2) areproven beyond a reasonable doubt, then you must return a verdict of "not guilty" for this offense.  You must then proceed to consider whether the defendant is guilty of any lesser included offense.

USE NOTE

Before using this instruction, trial judges must replace the parenthetical language – "(insert requisite culpable mental state(s))" – with specific language appropriate to each case.  For example, in Barrett v. State, 772 P.2d 559, 567 n.8 (Alaska App. 1989), the jury was instructed to consider evidence of mental disease or defect when it decided whether the defendant "knowingly removed himself from a correctional facility."

In some cases, evidence of a mental disease or defect will be relevant to more than one element of the offense.  For example, in a prosecution for sexual assault in the first degree under  AS 11.41.410(a)(1), the state is required to prove both that the defendant knowingly engaged in sexual penetration with another person and that the defendant recklessly disregarded the person's lack of consent.  See, Reynolds v. State, 664 P.2d 621 (Alaska App. 1983).  In such cases, the trial judge may be required to insert language that indicates that the evidence of mental disease or defect is relevant to more than one element of the offense.

The relevant statute, AS 12.47.020(b), does not use the phrase "not guilty by reason of diminished capacity"; instead, the statute uses the phrase "not guilty by reason of insanity."  These instructions use the phrase "not guilty by reason of diminished capacity" to avoid juror confusion in cases where the defendant has raised both the defense in AS 12.47.020(b) and the defense in AS 12.47.010.  A verdict of "not guilty by reason of diminished capacity" is legally equivalent to a verdict of "not guilty by reason of insanity."

The committee does not intend, by using the phrase "not guilty by reason of diminished capacity," to imply that the statutory defense contained in AS 12.47.020(b) is equivalent to the common law defense of diminished capacity.  The committee expresses no view on whether application of the statutory defense is governed by principles developed in connection with the common law defense.  Compare Mill v. State, 585 P.2d 546, 550-51 (Alaska 1978) (common law defense of diminished capacity available only for specific intent crimes) with Barrett v. State, 772 P.2d 559, 567 (Alaska App. 1989) (jury instructed on statutory defense where defendant charged with knowingly removing himself from correctional facility).

The previous portion of AS 12.47.050(b) creating the preponderance of the evidence standard for a verdict of guilty but mentally ill was removed in a statutory change pursuant to Clifton v. State, 315 P.3d 694 (Alaska App. 2013).
AS 12.47.020; Barrett v. State, 772 P.2d 565, 568 (Alaska App. 1989).  See generally Johnson v. State, 511 P.2d 118, 124 (Alaska 1973).  But see Barrett, 772 P.2d at 575 (Bryner, C.J., concurring).  Chief Judge Bryner, in his concurrence, expressed "serious reservations" concerning the constitutionality of AS 12.47.020, the statute on which this instruction is based: "In my view, there is a substantial question whether the state may legitimately require the entry of any verdict other than the traditional verdict on not guilty in a case where the state is incapable – for whatever reason – of proving all of the elements of an offense."

For cases involving diminished capacity by intoxication, see Pattern Instruction 81.630 (#2).
If you conclude that the state has proved all of the elements of the offense beyond a reasonable doubt, then you must decide whether the defendant is "not guilty by reason of insanity."

For you to find that the defendant is "not guilty by reason of insanity," you must find that the defendant has proved that the following statements are more likely true than not true:

(1)
when the defendant engaged in the criminal conduct, the defendantwas suffering from a mental disease or defect, and

(2)
as a result of this mental disease or defect, the defendant was unable to understand the nature and quality of that conduct.

If you find that statements (1) and (2) are both more likely true than not true, then you must return a verdict of "not guilty by reason of insanity" for this offense.

If you do not find that statements (1) and (2) are both more likely true than not true, then you must next decide whether the defendant is "guilty but mentally ill" or is simply "guilty."

USE NOTE

AS 12.47.010; Patterson v. State, 708 P.2d 712, 714 (Alaska App. 1985) ("the jury should not have considered and decided the issue of insanity unless it was prepared to conclude that the state's proof was otherwise sufficient to convict").

If you find that the state has proved all of the elements of the offense beyond a reasonable doubt and you find that the defendant is not "not guilty by reason of insanity," then you must decide whether the defendant is "guilty but mentally ill."

For you to return a verdict of "guilty but mentally ill," you must find that the following two statements are proven beyond a reasonable doubt 

(1)
when the defendant engaged in the criminal conduct, the defendant was suffering from a mental disease or defect, and 

(2)
as a result of this mental disease or defect, the defendant either (a) lacked the substantial capacity to appreciate the wrongfulness of that conduct or (b) lacked the substantial capacity to conform that conduct to the requirements of the law.

If you find that statements (1) and (2) are proven beyond a reasonable doubt, then you must stop deliberating and return a verdict of "guilty but mentally ill." 

If you do not find that statements (1) and (2) are proven beyond a reasonable doubt, then you must return a verdict of "guilty."

USE NOTE

In Clifton v. State, 315 P.3d 694 (Alaska App. 2013), the Alaska Court of Appeals held that the “preponderance of the evidence” standard of proof violated a defendant’s Sixth Amendment right; AS 12.47.030(a) (defining "guilty but mentally ill").

No pattern instruction.

USE NOTE

The Alaska Supreme Court has held that an instruction on the effects of an insanity acquittal "should be given whenever it is requested by the defendant."  Schade v. State, 512 P.2d 907, 917-18 (Alaska 1973).  See also Kinsman v. State, 512 P.2d 901, 904 (Alaska 1973).  More recently, the legislature has declared that the jury must be instructed as well on the effects of a verdict of "guilty but mentally ill."  See AS 12.47.040; House Journal Supp. No. 64 at 10 (June 2, 1980).

The purpose of the required instruction is to reduce the likelihood that misconceptions by jurors will lead to "a miscarriage of justice."  Schade, 512 P.2d 918.  The "miscarriage" referred to is a verdict returned to produce or avoid a particular post-trial consequence, as opposed to a verdict determined by the law and the evidence.  Id.  The instruction must achieve this end solely by imparting to the jury an "accurate" understanding of the effects of various verdicts.  Id.
The members of the pattern instruction committee were unable to reach agreement about the content of the required instruction.  Members of the committee disagreed about: (1) whether the instruction merely should reflect the requirements of the statutes or, alternatively, should express the committee's factual conclusions about the actual, real-life effects of each verdict; (2) whether the instruction should be given in every insanity or diminished capacity case or, alternatively, should be given only at the request of the defendant; (3) whether the court should instruct the jury on the effects of all available verdicts or, alternatively, should instruct the jury only on the effects of the verdicts of "not guilty by reason of insanity," "not guilty by reason of diminished capacity," and "guilty but mentally ill."

Finally, all members of the committee agreed that jurors must be instructed in the strongest terms that their knowledge of the effects of the verdicts must not be permitted to affect their application of the court's other instructions.  

The "effect of the verdict" instruction is unique.  It specifically directs the jury's consideration to punishment – a concept that jurors are otherwise instructed to ignore.  Martin v. State, 664 P.2d 612 (Alaska App. 1983).


VERDICT FORM NO. 





Charge:  








We, the jury empaneled to try this case, find the defendant:

 FORMCHECKBOX 

1
Not Guilty

 FORMCHECKBOX 

2
Not Guilty by Reason of Diminished Capacity

 FORMCHECKBOX 

3
Not Guilty by Reason of Insanity

 FORMCHECKBOX 

4
Guilty

 FORMCHECKBOX 

5
Guilty But Mentally Ill

of the charge of 





.

Note:

(1)  Only one of these boxes should be checked.


(2)  If you have found the defendant either "guilty" or "guilty but mentally ill," you should stop your deliberations and return to court for further instructions.


(3)  If you have found the defendant "not guilty by reason of diminished capacity," then you must proceed to consider whether the defendant is guilty of the lesser included offense of _____________________.


(4)  If you have found the defendant "not guilty by reason of insanity," you should stop your deliberations and return to court for further instructions.


(5)  If you have found the defendant "not guilty," then you must proceed to consider whether the defendant is guilty of the lesser included offense of _______________________.

