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You must now consider the following question.  Has the defendant proved to you by clear and convincing evidence that [he] [she] is not now suffering from a mental illness?  You must be unanimous as to your answer to this question.

If your answer to this question is "yes," write "yes" on the special verdict form, return the form to me, and proceed no further.

If your answer to this question is "no," write "no" on the special verdict form and proceed to answer this second question.  Has the defendant proved to you by clear and convincing evidence that [his] [her] mental illness does not cause [him] [her] to be dangerous to the public peace or safety at this time?  You must be unanimous as to your answer to this question.

Write your answer on the special verdict form and return the form to me.

"Mental illness" means any mental condition that increases the propensity of the defendant to be dangerous to the public peace or safety.  [Mental illness, as defined in this instruction, need not be sufficient to exclude criminal responsibility, that is, be of the nature that the defendant was unable, as a result of a mental disease or defect, to appreciate the nature and quality of that conduct.]  The mental illness presently suffered by the defendant need not be the same one the defendant suffered at the time of the criminal conduct.

When you consider whether the defendant is dangerous, you should consider both (1) the magnitude of the risk that the defendant will commit an act threatening the public peace or safety, and (2) the magnitude of the harm that could be expected to result from this conduct.  A finding that a defendant is "dangerous" may result where great risk of relatively slight harm to persons or property exists, or may result where a relatively slight risk of substantial harm to persons or property exists.

Something is established by "clear and convincing evidence" if the evidence induces a belief in your minds that the conclusion is highly probable, not just more likely true than not true.  It is not necessary, however, that the conclusion be proved true beyond a reasonable doubt.

USE NOTE

This instruction is to be given to the trial jury in a separate post-trial proceeding held pursuant to AS 12.47.090(c), where (1) the defendant has given notice pursuant to AS 12.47.090(a) that the defendant is not suffering from any mental illness which causes the defendant to be dangerous to the public peace or safety at the time of trial and (2) the defendant has been found either not guilty by reason of insanity under AS 12.74.010 or not guilty by reason of insanity (diminished capacity) under AS 12.47.020(b).

The definitions of "dangerous" and "mental illness" are found in AS 12.47.090(j)(1) and (2).  The bracketed information in the definition of "mental illness" should be given only where the jury has previously been instructed on the affirmative defense of insanity under AS 12.47.010.

Constitutional issues may be raised by the legislative requirement of the above-required post-trial hearing and the hearing procedures outlined by the statute.  Concerning the constitutionality of requiring such a hearing as to a not guilty verdict under AS 12.47.020(b), see Barrett v. State, 772 P.2d 559, 575 (Bryner, C.J., concurring).

On the issue of the burden and standard of proof, see State v. Alto, 589 P.2d 402, 403 (Alaska 1979) (decided under former law) (due process not violated by placing the burden at the trial of proving insanity on a defendant during the prosecution of the case-in-chief; therefore, due process not violated by placing the burden of proof, determined to be a preponderance of the evidence, on the defendant at the post-trial hearing).  Under the current statutory scheme, the defendant bears the burden at trial of proving insanity as an affirmative defense under AS 12.47.010 only; the defendant does not bear such a burden when found not guilty under AS 12.47.020.  The current statute imposes a "clear and convincing evidence" standard of proof upon the defendant at the post-trial hearing.

Concerning the length of post-trial involuntary confinement, see Clark v. State, 645 P.2d 1236, 1239 (Alaska App. 1982) ("an argument can be made that serious constitutional problems exist if those who are found not guilty by reason of insanity receive more severe terms of institutionalization than those who are found to be criminally responsible for the same act.").  Under AS 12.47.020(c) and AS 12.47.090(d), a defendant who is found guilty under AS 12.47.020 but who is found guilty of a lesser offense must be sentenced for the lesser offense and is also automatically subject to a hearing under AS 12.47.090 to determine the necessity of further commitment based on the acquittal on the greater charge up to the maximum sentence available for the greater charge.

The United States Supreme Court has held that an insanity acquittee may be involuntarily committed after the verdict as long as the acquittee is both mentally ill and dangerous.  Foucha v. Louisiana, 504 U.S. 71, 112 S.Ct. 1780 (1992); Jones v. United States, 463 U.S. 354 (1983); see also Williams v. Commonwealth, 444 S.E.2d 16 (Va. App. 1994) (applying Foucha); People v. Parrish, 879 P.2d 453 (Colo. App. 1994) (distinguishing Foucha); In re Young, 857 P.2d 989 (Wash. 1993) (distinguishing Foucha).  The Court in Foucha stated that mere dangerousness is not a permissible purpose for commitment to a mental institution.  112 S.Ct. at 1785.  The definition of "mental illness" found in AS 12.47.090 (which is broader than that found in AS 47.30.700-.815) may be required to be given a narrow interpretation in order to comport with due process in light of the Foucha decision.
