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Now that you have found defendant _____________ guilty as to Count _____ (describe conviction particularly such as Robbery 2nd degree)/ or Counts __________(insert count numbers and nature of convictions), you must consider whether [a] special circumstance[s], called [an] aggravating factor[s], apply [applies] to this count [or to Counts ______ and ______].
The defendant is presumed innocent of the alleged aggravating factor[s] as previously set out in Instruction No. ____. The state has the burden of proving this [these] aggravating factor[s]beyond a reasonable doubt as previously set out in Instruction No.  ____.

[The proceedings will be similar to trial.  The state will have the first opportunity to offer evidence. The defendant may choose to offer evidence but has no burden to do so, given the presumption of innocence.]

USE NOTE
This introductory instruction is read at the beginning of the trial on aggravating factors. 
In paragraph one, the court must specify which aggravator[s] apply [applies] to which count[s] and to which defendant[s].  If additional introductory instructions are needed with regard to multiple defendants or multiple aggravators, the committee suggests using instructions parallel to General Instructions 1.35(B) – (D).

As to paragraph two, if requested by trial counsel the court will re-read Pattern Instruction 1.52 before evidence is presented by the State or before argument of counsel if evidence is not presented.

The committee suggests paragraph three be used only when trial counsel advise the court evidence is to be presented.


