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__________, the defendant in this case, was convicted in Count [Counts] ___ of the crime [crimes] of ____________.  You now must determine if the following aggravating factor is proved beyond a reasonable doubt as to this count [these counts]: 

The defendant knew or reasonably should have known that the victim of the offense was particularly vulnerable or incapable of resistance due to advanced age, disability, ill health, or extreme youth or was for any other reason substantially incapable of exercising normal physical or mental powers of resistance.

To prove this aggravating factor, the state must prove beyond a reasonable doubt the following:

(1)
The victim was particularly vulnerable or incapable of resistance due to advanced age, disability, ill health, or extreme youth, or was for any other reason substantially incapable of exercising normal physical or mental powers of resistance; and
(2)
The defendant knew or reasonably should have known that the victim was particularly vulnerable or incapable of resistance due to advanced age, disability, ill health, or extreme youth, or was for any other reason substantially incapable of exercising normal physical or mental powers of resistance.

If you find from your consideration of all the evidence that each of these propositions has been proved beyond a reasonable doubt, then you shall find the aggravating factor proved and  mark the findings form YES.

If, on the other hand, you find from your consideration of all the evidence that any of these propositions have not been proved beyond a reasonable doubt, then you shall find the aggravating factor not proved and  mark the findings form NO.

USE NOTE

The Court of Appeals stated in State v. Dague, that, (AS 12.55.155) “…(c)(5) does not focus on the defendant’s subjective mental state; rather, it incorporates an objective, negligence test.” State v. Dague, 143 P.3d 998, 29 (Alaska App. 2006).
In Haag v. State, 117 P.3d 775 (Alaska App. 2005), the aggravator applied to an armed robbery of a disabled man whom the defendant may have had reason to know was taking pain medication. 

“Environmental” vulnerabilities do not render a victim particularly vulnerable (Braaten v. State, 705 P.2d 1311 (Alaska App. 1985)), meaning those factors that are external to the victim of the crime (Wassillie v. State, 911 P.2d 1071 (Alaska App. 1996)).  Wassillie clarified that vulnerabilities that “bear an intrinsic relationship to [the defendant’s] assault and to his victim’s response to that assault” may qualify the victim as particularly vulnerable.

In Wassillie, the sexual assault victim was sleeping and “sleep is a factor integrally related to one’s physical and mental condition – an intrinsic aspect of a person’s state of mind.”  Following a similar analysis, in Ritter v. State, 97 P.3d 73 (Alaska App. 2004), the court of appeals held that sexual assault victims of a massage therapist were rendered particularly vulnerable because the nature of the therapist-patient relationship and manner in which the massages were performed rendered them incapable of exercising normal powers of resistance.

A victim’s long-term physical condition may render a victim particularly vulnerable.  Deafness and a heart condition rendered an assault victim particularly vulnerable.  Wentz v. State, 777 P.2d 213 (Alaska App. 1989).   A victim’s short-term incapacitation due to intoxication may also render a victim particularly vulnerable. Sakeagak v. State, 952 P.2d 278 (Alaska App. 1998).  A shooting victim was not particularly vulnerable when the defendant shot him the first time, but was when the defendant shot him again.  Charles v. State, 780 P.2d 377 (Alaska App. 1989).

There are many cases that define vulnerability based on age.  While age alone may qualify a victim as particularly vulnerable (State v. Andrews, 707 P.2d 900 (Alaska App. 1985) – eight and nine year old girls; Atkinson v. State 699 P.2d 881 (Alaska App. 1985) – seven-year old girl; Lawrence v. State, 764 P.2d 318 (Alaska App. 1988) – three and one-half year old), age plus longer term abuse or other factor rendering the victim less capable of normal power of resistance expected of an older victim may also qualify for the aggravator (Williams v. State, 859 P.2d 720 (Alaska App. 1993) and Curl v. State, 843 P.2d 1244 (Alaska App. 1992). 

