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I will now instruct you on the law of accomplice liability.  A defendant may be found guilty of a crime even if the defendant personally did not commit the acts constituting the crime.  
To prove that the defendant is guilty of _____________ based in whole or in part on the conduct of some other person or persons, the state must prove beyond a reasonable doubt:

(1)
each element of the crime of ________________ as defined in these instructions was committed by some person or persons;

(2)
the defendant intended to promote or facilitate [the act(s) or conduct constituting the crime] [specify the conduct – for example: the assault on John Doe OR the destruction of property]; 

(3)
[IF APPLICABLE] with respect to [name particular result or circumstance], the defendant acted [with criminal negligence] [recklessly] [knowingly] [intentionally]; and

(4)
the defendant aided or abetted the other person or persons in planning or committing the crime, or solicited the other person or persons to commit the crime.

If you find that the state has proved beyond a reasonable doubt each of these four propositions, then you must find the defendant guilty based on the conduct of another, [unless you find that the defendant has proved the affirmative defense of renunciation].

On the other hand, if you find that the state has not proved beyond a reasonable doubt each of these four propositions, then you cannot find the defendant guilty based on the conduct of another.

To return a verdict of guilty, you need not agree among yourselves whether the defendant personally committed the crime or is guilty based on the conduct of another, but each of you individually must find that, one way or the other, the state has proved the defendant's guilt beyond a reasonable doubt.

If you do not find that the state has proved beyond a reasonable doubt that the defendant personally committed the crime and you do not find that the state has proved beyond a reasonable doubt that the defendant is guilty based on the conduct of another, then you must find the defendant not guilty.

USE NOTE

This instruction covers the two most common theories of legal accountability and should be used in cases under AS 11.16.110(2)(A) and (B).  If the defendant is charged under AS 11.16.110(3), Pattern Instruction 11.16.110(3) should be used. 

Where possible, the judge should replace "as defined in these instructions" in element (1) with the number of the instruction that defines the crime (e.g., "as defined in Instruction No. _____").  In element (3), the judge should identify the particular result involved in the crime being considered.  For example, in a first degree assault trial, the particular result proscribed by that crime is that of serious physical injury being sustained by another person.  “Knowingly” is not included as a mental state in element (3) because “knowingly” relates to conduct or circumstance, not results.  AS 11.81.900(a)(2); AS 11.81.610(b)(1).
This instruction is designed to be used when the state is alleging that the defendant may be found guilty under either an accomplice liability theory or a theory that the defendant is the principal.  The jury does not have to be unanimous on the theory.  Totemoff v. State, 866 P.2d 125, 129 (Alaska App. 1993) ("We have never intended, however, that a jury must agree whether a defendant acted as a principal or as an accomplice when proof would allow conviction under either theory."). See also Riley v. State, 60 P.3d 204, 207 (Alaska App. 2002).

If the state is only alleging that the defendant may be found guilty as an accomplice, the final two paragraphs of this instruction should be eliminated.

The concluding paragraphs of the instruction on the elements of the underlying crime should be modified if the jury is being instructed on accomplice liability.  For example, if the state is alleging that the defendant may be found guilty as either an accomplice or a principal, it is not appropriate to instruct the jury that it must return a verdict of not guilty if it determines that the elements of the crime are not true of the defendant himself/herself.  

The court of appeals has clarified that the statutory term “intent to promote or facilitate the commission of the offense” means that the accomplice must act with the intent to promote or facilitate the principal’s conduct that constitutes the actus reus of the offense charged. Riley v State, 60 P.3d 204, 221 (Alaska App. 2002) Rather than using the legalese, however, the instruction should describe the conduct, to the extent possible.  See, e.g. Spencer v. State, 164 P.3d 649, 656 (Alaska App. 2007) – “the restraint and assault” in the context of a kidnapping charge; Grossman v. State, 120 P.3d 1085, 1088 (Alaska App. 2005) – “the assault on Brown” in the context of a second-degree murder charge.  If describing the conduct is difficult, then the instruction suggests using the phrase “the act(s) or conduct constituting the offense.”  
An accomplice need not share the principal’s motive but must intend to promote or facilitate the commission of the offense by the principal.  Mudge v. State, 760 P.2d 1046, 1048 (Alaska App. 1988). 

With respect to offenses that require proof of a particular result, the government must prove that the accomplice acted with the culpable mental state that applies to that result, as specified in the underlying statute.  Again, the applicable precedent is Riley v State, 60 P.3d 204, 221 (Alaska App. 2002), overruling Echols v. State, 818 P.2d 691 (Alaska App. 1991). 

An arguably unresolved issue involves offenses that require a culpable mental state regarding a surrounding circumstance, like “lack of consent” in sexual assault cases. In 1986, the Court of Appeals clearly announced that an accomplice to a sexual assault had to be at least reckless with regard to a victim’s lack of consent.  Bowell v. State, 728 P.2d 1220, 1223 (Alaska App. 1991).  The court reasoned that it would follow the rule announced in Reynolds v. State:
In Reynolds v. State, 664 P.2d 621 (Alaska App.1983), we held that the state must prove a culpable mental state regarding the “circumstance”—lack of consent—in order to convict a principal of the offense of first-degree sexual assault. “In order to prove a violation of AS 11.41.410(a)(1), the state must prove that the defendant knowingly engaged in sexual intercourse and recklessly disregarded his victim’s lack of consent.” 664 P.2d at 625. Similar reasoning leads us to conclude that the state must prove the same element in order to convict a person of first-degree sexual assault as an accomplice.
After deciding Bowell, however, the Court overruled Bowell in Echols.  The Court then overruled Echols in Riley.  The holding in Riley arguably reinstates the formerly overruled Bowell, although no post-Riley cases appear to address whether Bowell is now good law.  In practice, most practitioners have used “recklessness” as the mental state for the surrounding circumstance of “lack of victim consent” in sexual assault cases where the offender is charged as an accomplice.   This practice comports with the more recent decision in Sergie v. State, 105 P.3d 1150 (Alaska App. 2005) wherein the Court of Appeals, citing Riley, decided that “reckless as to a victim’s lack of consent” was the mental state that the state must prove in order to convict Sergie of attempted sexual assault.  Some person or persons must have committed all the elements of the substantive offense before accomplice liability can be found.  Baker v. State, 905 P.2d 479, 488 n.5 (Alaska App. 1995).  

This instruction should be followed by Pattern Instruction 11.16.110(2)(b) #2 which defines "aid or abet" and by Pattern Instruction 11.81.900(a)(1) #1 which defines "intentionally."  If the defendant has raised the affirmative defense of renunciation, Pattern Instruction 11.16.120(a)(1) should also be given.

There is another theory of legal accountability for which no pattern instruction has been prepared.  AS 11.16.110(1) provides that a person may be made legally accountable "by a provision of law defining the offense."  If an offense makes someone legally accountable for the conduct of another, the instruction for that offense should be given.  For example, the felony murder statute, AS 11.41.110(a)(3), may make a person legally accountable for the conduct of another.
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