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_______________________, the defendant in this case, has been charged with the crime of attempted            (name of crime)                  .

[ The elements of the completed crime of ________________________ are as follows: {insert elements} ]

To prove that the defendant committed the crime of attempted _______________________, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant intended to [insert conduct defining the offense, e.g., "engage in sexual contact with another person” ];

 (2)
[IF APPLICABLE] with respect to [name particular result or circumstance, e.g. “that person’s lack of consent”], the defendant acted [with criminal negligence] [recklessly] [knowingly]; and

[(2)(3)] the defendant took a substantial step toward committing this crime.

You must distinguish between “mere preparation” and a “substantial step.”   “Mere preparation” is not sufficient to constitute an attempt.  A “substantial step” is conduct of such a character that it shows the defendant’s intent to begin to commit the crime.  

If you find that the state has proved beyond a reasonable doubt each of these provisions, then you must find the defendant guilty of attempted            (name of crime) .

On the other hand, if you find that the state has not proved beyond a reasonable doubt each of these provisions, then you must find the defendant not guilty of   attempted            (name of crime) .            

USE NOTE
The following terms are defined in other instructions:

 

"intentionally" – 11.81.900(a) 



“knowingly” – 11.81.900(a)



“recklessly” – 11.81.900(a)



“criminal negligence” – 11.81.900(a)

The second paragraph is necessary only if the elements of the completed offense are not included in another instruction.

This instruction requires the court to insert language describing the conduct that constitutes the underlying offense.  In Sergie v. State, 105 P.3d 1150, 1154 (Alaska App. 2005), the court of appeals referred to the Model Penal Code’s description of the conduct needed to constitute an attempt.  The court noted that the Model Penal Code’s approach to attempt liability was compatible with its own analysis of the requirement of accomplice liability, in Riley v. State, 60 P.3d 204, 207 (Alaska App. 2004).  In Riley, the court held that “the accomplice must act with the intent to promote or facilitate the conduct that constitutes the actus reus of the offense.” 60 P.3d at 221.)

Element 2 is based on Sergie v. State, 105 P.3d 1150(Alaska App. 2005) and Guertin v. State, 854 P.2d 1130, 1131 (Alaska App. 1993).  These cases indicate that the culpable mental state related to a result or circumstance element of the target crime should also be included in the elements for an attempt crime.  If the target crime does not include a result or circumstance element with a culpable mental state other than “intentionally,” then element 2 of this instruction should be deleted.

The court of appeals’ decisions in Sergie and Riley describe the requisite mental state for attempted offenses.  In its decision in Sergie, 105 P.3d at 1154-55, the court cited Riley, 60 P.3d at 211, stating that the culpable mental state that normally applied to the circumstance or result element of the crime still applied. The Sergie court also quoted the Model Penal Code commentary that “[t]he requirement of purpose extends to the conduct of the actor and to the results that his conduct causes, but his purpose need not encompass all of the circumstances included in the formal definition of the substantive offense.”  Sergie, 105 P. 3d at 1154.  

In Sergie, the court cited as an example that even if breaking and entering at night were an element of burglary, the state did not have to prove that a defendant intended that the breaking and entering occur at night to convict the defendant of attempted burglary.

Similarly in Guertin, the court held that the state did not have to prove that a defendant charged with attempted sexual assault intended that the sexual contact be without consent; the state was only required to prove that the defendant recklessly disregarded the victim’s lack of consent.    854 P.2d at 1133.  The trial court should therefore decide based upon the specific target crime involved whether to include an additional mental state with regard to a result or circumstance in each case.

“Substantial step” is not further defined, and will depend upon the facts of the case before the court.  See, Beatty v. State, 52 P.3d 752 (Alaska App. 2002) (conduct sufficient to establish attempted robbery); Brabham v. State, 571 P.2d 631 (Alaska 1977) (conduct sufficient for a substantial step toward solicitation of murder); Mitchell v. State,  818 P.2d 688 (Alaska App. 1991) (conduct sufficient to prove attempted sexual abuse of a minor).  But see also,  Sullivan v. State, 766 P.2d 51 (Alaska App. 1988) (describing lack of “substantial step” in solicitation of sexual abuse of a minor); and Avila v. State, 22 P.3d 890 (Alaska App. 2001)(declining to adopt an explicit definition of “substantial step”).
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