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The defendant has raised an affirmative defense to the charge of murder in the second degree as charged in Count[s] _____.  The burden is on the defendant to prove this defense by a preponderance of the evidence.  “Preponderance of the evidence” means more likely true than not true, which is a lower standard than “beyond a reasonable doubt.”  To establish this defense, the defendant must prove each of the following elements by a preponderance of the evidence: 

(1)
the defendant sought, in good faith, medical or law enforcement assistance for the other person;
(2)
the defendant remained at the scene with the other person until medical or law enforcement assistance arrived;
(3)
the defendant cooperated with medical or law enforcement personnel, including by providing information; and
(4)
the offense involved small quantities of a controlled substance that were not delivered for a profit.
If you find that the state has proved beyond a reasonable doubt each of the elements of murder in the second degree as set forth in Instruction No. _____ and you also find that the defendant has proved the affirmative defense by a preponderance of the evidence, then you must indicate on the verdict form that the defendant is guilty and the affirmative defense applies.

USE NOTE

The following terms are defined in other instructions:

“controlled substance” - 11.71.900
This affirmative defense is only available in a prosecution under AS 11.41.110(a)(6).
This affirmative defense does not result in an acquittal of charges against the defendant or a conviction of a lesser charge.  The affirmative defense results in the defendant’s conviction for murder in the second degree being classified as a class A felony rather than an unclassified felony. 

