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The defendant has raised an affirmative defense to the charge of murder in the second degree.   To establish this affirmative defense, the defendant must prove that each of the following statements is more likely true than not true:

(1)
the defendant did not commit the homicidal act or in any way solicit or aid in its commission; [and]

(2)
the defendant was not armed with a dangerous instrument; [and]

[(3)
the defendant had no reasonable ground to believe that another participant was armed with a dangerous instrument; [and]]

[(4)
the defendant had no reasonable ground to believe that another participant intended to engage in conduct likely to result in death or serious physical injury].

The burden is on the defendant to prove  this affirmative defense.  The defendant does not have to prove this affirmative defense beyond a reasonable doubt.  Rather, the burden is on the defendant to prove  this affirmative defense by a preponderance of the evidence, which is a lower standard than beyond a reasonable doubt.  It means "more likely true than not true."

If you find that the state has proved beyond a reasonable doubt each of the elements of the crime charged in count _____ charging _____ but you also find that the defendant has proved by a preponderance of the evidence this affirmative defense, then you must find the defendant not guilty on that count.

USE NOTE

The following terms are defined in other instructions:

"dangerous instrument" - 11.81.900(b)

"serious physical injury" - 11.81.900(b)

"solicit" - 11.16.130(a)(1)(B) 

This affirmative defense is only available in a prosecution under AS 11.41.110(a)(3).  

The bracketed paragraphs should be included only if other participants were involved.  

