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, the defendant in this case, has been charged with the crime of murder of an unborn child.

There are two different ways for the state to prove that the defendant committed this crime.  Each of these ways requires the state to prove two elements beyond a reasonable doubt.  The state must prove beyond a reasonable doubt:

(1)
the defendant intended to cause serious physical injury to an unborn child or to another person; and

(2)
the defendant caused the death of an unborn child.

OR

(1)
the defendant knew that [his] [her] conduct was substantially certain to cause death or serious physical injury to an unborn child or to another person; and

(2)
the defendant caused the death of an unborn child.

USE NOTE

The following terms are defined in other instructions:


"knew" – 11.800.900(a) ("knowingly")

"intended" - 11.81.900(a) ("intentionally")

"person" - 11.41.140

"serious physical injury" – 11.81.900(b)

“unborn child” – 11.81.900(b)(64)

This instruction embodies two separate theories of second degree murder.  If the jury is instructed on both theories, then the jury must also be instructed that it need not be unanimous as to theory in order to find the defendant guilty.  See Pattern Instruction 1.35E.  If the jury is being instructed on one theory, the second paragraph of the instruction must be changed to read as follows:

To prove the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

AS 11.41.180 sets forth three acts for which a person may not be convicted under this section.  If one of these acts is at issue, Pattern Instruction 11.41.180 must also be given.

