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, the defendant in this case, has been charged with the crime of assault in the first degree.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant's conduct caused serious physical injury to another person; 

(2)
the defendant knowingly engaged in the conduct; and

(3)
the conduct was performed under circumstances manifesting extreme indifference to the value of human life.

"Extreme indifference to the value of human life" means extreme recklessness.  In deciding whether the defendant’s conduct manifested extreme indifference to the value of human life, you must consider the following factors:

(a) 
the social utility of the defendant’s conduct;

(b) 
the magnitude of the risk the defendant’s conduct created, including both the nature of the harm that was foreseeable by the defendant and the likelihood that the defendant’s conduct would cause that harm;

(c) 
the defendant’s knowledge of the risk; and

(d) 
any precautions the defendant took to minimize the risk.

USE NOTE

The following terms are defined in other instructions:


"intentionally" – 11.81.900(a) 


"serious physical injury" – 11.81.900(b)


"physical Injury" – 11.81.900(b)

In Neitzel v. State, 655 P.2d 325, 332-33 (Alaska App. 1982), the court of appeals construed similar language in the second-degree murder statute, AS 11.41.110(a)(2), to require proof that a defendant

knowingly engage[d] in conduct causing the death of another which in light of the circumstances is reckless to the point that it manifests an extreme indifference to the value of human life.

See Norris v. State, 857 P.2d 349, 355-56 n.4 (Alaska App. 1993) ("The pattern instructions contain no supplemental instruction on the definition of 'extreme indifference to the value of human life', nor do they indicate in any other way that this culpable mental state is an aggravated form of recklessness.  Thus, the jury might fail to understand that second-degree murder [or assault in the first degree] requires proof of either (1) the defendant's subjective awareness of the risk to human life or (2) the defendant's failure to perceive this risk because of intoxication. . . . We recommend that trial judges supplement the pattern instruction with a definition of 'circumstances manifesting an extreme indifference to the value of human life' based on the discussion in Neitzel, 655 P.2d at 336-37.").

The factors listed in this instruction come from Neitzel and Norris.  It remains an open question whether the jury may consider other factors as well.

This instruction may be modified if the defendant is charged under more than one theory of the offense. For sample language, see Pattern Instruction 28.35.030(a) (Driving While Intoxicated) and Pattern Instruction 11.41.110(a)(1) (Murder – Second Degree), which are both written for cases in which the defendant has been charged under multiple theories. Pattern Instruction 1.35E, which explains that the jury need not be unanimous as to which theory the state has proved, must be given whenever a defendant is charged under multiple theories.

