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The defendant has raised the affirmative defense of safe release.  The burden is on the defendant to prove this defense by a preponderance of the evidence.  “Preponderance of the evidence” means more likely true than not true, which is a lower standard than “beyond a reasonable doubt.”  To establish this defense, the defendant must prove each of the following statements by a preponderance of the evidence: 
(1)
the defendant voluntarily caused the release of the restrained person alive in a safe place before the defendant was arrested or within 24 hours after the defendant’s arrest;

(2)
the defendant did not cause serious physical injury to the restrained person; and

(3)
the defendant did not engage in conduct described in the statute[s] defining [first] [second] degree sexual [assault] [abuse of a minor]. 

If you find that the state has proved beyond a reasonable doubt each of the elements of kidnapping  as set forth in Instruction No. _____ and you also find that the defendant has proved safe release by a preponderance of the evidence, then you must indicate on the verdict form that the defendant is guilty of kidnapping with safe release.

USE NOTE

The following term is defined in other instructions:



"serious physical injury" – 11.81.900(b)

The statute defining this defense refers to AS 11.41.410(a), 11.41.420, 11.41.434, and 11.41.436, which define the offenses of sexual assault in the first degree (AS 11.41.410(a)), sexual assault in the second degree (AS 11.41.420), sexual abuse of a minor in the first degree (AS 11.41.434), and sexual abuse of a minor in the second degree (AS 11.41.436).  

Element(s) two or three may be deleted at the defendant’s request if the state agrees that defendant did not engage in first- or second-degree sexual assault or sexual abuse or did not cause serious physical injury to the victim.

The trial judge and litigants should be alert to the possibility of inconsistent verdicts if the defendant is charged with kidnapping and a simultaneous offense involving serious physical injury, sexual abuse, or sexual assault to the victim. 


