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In these instructions, "restrain" means to restrict a person’s movements unlawfully and without consent, so as to interfere substantially with the person's liberty by moving the person from one place to another or by confining the person either in the place where the restriction commences or in a place to which the person has been moved.  Restraint is "without consent" if it is accomplished [by force, threat, or deception] [by acquiescence of the restrained person if the restrained person is [under 16 years of age] [incompetent] and the restrained person's lawful custodian has not acquiesced in the movement or confinement].

Movement or confinement of another person that is merely incidental to the commission of another offense does not qualify as "restraint."

In deciding whether the confinement or movement of the restrained person qualifies as the separate offense of kidnapping, you should consider the following factors, none of which is determinative:

(1)
how long the person was restrained;

(2)
if the person was moved, how far the person was moved and where the person was taken;

(3)
whether the restraint exceeded what was necessary for the commission of the defendant’s target crime; 

(4)
whether the restraint significantly increased the risk of harm to the person beyond the risk of harm inherent in the target crime itself;

(5)
whether the restraint had some independent purpose.

If you find, after considering these factors, that the defendant’s confinement or movement of the person was merely incidental to another offense, then you must find the defendant did not restrain the person. 

USE NOTE

This instruction should be used only when the defendant is charged under AS 11.41.300(a)(1)(C) or AS 11.41.300(a)(1)(E).  Even where the defendant is charged under one of those subsections, the instruction may be inappropriate if the defendant’s target crime was not one that inevitably involved restraint. This issue was considered, but not resolved, by the court of appeals in Hurd v. State, 22 P.3d 12, 16 (Alaska App. 2001).  If the defendant is charged under another provision of AS 11.41.300, Pattern Instruction 11.41.370(3) #1 should be given instead of this instruction.
The following terms are defined in other instructions:

"deception" – 11.81.900(b)

"force" – 11.81.900(b)

"incompetent person" – 11.81.900(b)

"lawful custodian" – 11.41.370(1)

"threat" – 11.81.900(b)

This instruction is based on the official commentary to the revised criminal code and on the court of appeals’ decisions in Alam v. State, 776 P.2d 345, 349 (Alaska App. 1989), and Hurd, 22 P.3d at 12. 

The legislature’s official commentary to the revised criminal code says that in cases charged under subsection (a)(1)(C) or subsection (a)(1)(E) of the kidnapping statute, confinement or movement intended to facilitate another felony will not qualify as kidnapping unless "there was significant confinement or movement of the victim beyond that necessary to commit the [associated felony]."  1980 Senate Journal Supp. 44 at 5-6 (May 29, 1980).  See also 1978 Senate Journal Supp. No. 47 at 18-20 (June 12, 1978).  

Non-incidental restraint may be better explained by examples from the commentary to the criminal code and the case law cited in this Use Note. Inclusion of one or more examples as part of the instruction should be considered in appropriate circumstances. (In Hurd, the court of appeals recommended that jurors be instructed on the factors the court enumerated in evaluating whether or not restraint was incidental to the target offense and on the examples from the legislature’s commentary.  Hurd, 22 P.3d at 19.)

For examples of non-incidental restraint, see the commentary to the kidnapping statute, 1980 Senate Journal, Supp. No. 44 at 5-6 (May 29, 1980) (kidnapping is committed when a victim is forced into a car and then driven a block to a nearby deserted house and sexually assaulted, or sexually assaulted in the car while an accomplice is driving); Levshakoff v. State, 565 P.2d 504, 508 (Alaska 1977) (rape victim forced into her car, ordered to drive approximately ten miles out of town, and held for two to three hours); Hurd, 22 P.3d at 19-20 (victim held captive in the defendant’s home until he agreed to transfer property to the defendant); Walker v. State, 674 P.2d 825, 827 & 833 (Alaska App. 1983) (two victims were forced into car at gunpoint and driven to a bank where one of the victims was forced to withdraw money from her account); Lacy v. State, 608 P.2d 19, 20 & 23 (Alaska 1980) (two victims were forced to drive to sparsely populated section of city where defendant raped one victim and attempted to rape the other); Yearty v. State, 805 P.2d 987, 993 (Alaska App. 1991) (sexual assault victim was pulled off the bike path, dragged to secluded location several hundred feet away, and held captive there for almost an hour).

For examples of restraint that is merely incidental to the target crime, see the commentary to the kidnapping statute, 1980 Senate Journal, Supp. No. 44 at 5-6 (May 29, 1980) & 1978 Senate Journal Supp. No. 47 at 18-20 (June 12, 1978) (kidnapping not committed where defendant forces jogger into woods a few feet from the bike path to commit a sexual assault or where person holds another person at gunpoint during a robbery); Alam, 776 P.2d at 349-50 (defendant blocked victim with his vehicle as she walked down the street, grabbed her by her wrist or arm, and struggled with her momentarily).


