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, the defendant in this case, has been charged with the crime of sexual assault in the first degree.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant knowingly engaged in sexual penetration with another person;

[(2)
 the sexual penetration occurred without the consent of the other person [by the use of force or the express or implied threat of force against any person or property;] [or] [by causing the person to become incapacitated];] 
OR
[(2)  the sexual penetration occurred by impersonating someone known to the person for the purpose of obtaining consent;] and
(3)
the defendant recklessly disregarded the other person’s lack of consent.
USE NOTE

The following terms are defined in other instructions:

"knowingly" – 11.81.900(a)

"recklessly" – 11.81.900(a)

"sexual penetration" - 11.81.900(b)

Pattern Instruction 11.41.470(10), "Without Consent," must also be given.  (This definition includes the definition of “consent” from AS 11.41.445(c)).
The third element in this instruction should be included even though the defendant does not specifically rely on lack of consent.  In Pitka v. State, 995 P.2d 677 (Alaska App. 2000), the Alaska Court of Appeals held that reckless disregard of lack of consent is an "essential element" of sexual assault in the first degree under AS 11.41.410(a)(1) and must be included in the jury instructions.  See also Hess v. State, 20 P.3d 1121 (Alaska 2001); Reynolds v. State, 664 P.2d 621 (Alaska App. 1983).

In accordance with AS 11.81.610(c), and as appropriate to the facts of a particular case, the court might want to explain in the jury instruction that the mental states of "intentionally" and "knowingly" also include "recklessly." 


