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, the defendant in this case, has been charged with the crime of sexual assault in the second degree.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant knowingly engaged in sexual penetration with another person;

(2)
the other person was [mentally incapable] [incapacitated] [unaware that a sexual act was being committed]; and

(3)
the defendant knew the other person was [mentally incapable] [incapacitated] [unaware that a sexual act was being committed].

USE NOTE

The following terms are defined in other instructions:

"incapacitated" - 11.41.470(2)

"knowingly" – 11.81.900(a)

"mentally incapable" - 11.41.470(4)

"sexual act" - 11.41.470(6)

"sexual penetration" - 11.81.900(b)

If there is more than one theory regarding the condition of the other person, the court may want to separately instruct on the individual theories and give Instruction 1.35E on juror unanimity.

The defendant may be able to raise a defense under AS 11.41.432 that he or she was mentally incapable or married to the other person.

