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A person is "incapacitated" if the person is temporarily incapable of appraising the nature of the person's own conduct or physically unable to express unwillingness to act.

USE NOTE

This definition is only for purposes of AS 11.41.410 – 11.41.470.
In the context of a prosecution for second-degree sexual assault, the court of appeals has construed the statutory definition of "incapacitated" as "equivalent to . . . whether the victim was temporarily incapable of understanding that they were engaged in sexual penetration with the defendant."  Ragsdale v. State, 23 P.3d 653, 657-58 (Alaska App. 2001).  Under this explanation, a person would be incapacitated if they were temporarily incapable of appraising that they were engaging in sexual penetration.  There appears to be no reason why this same explanation would not apply to a case involving only sexual contact.
Ragsdale was based on the court’s earlier decision in King v. State, 978 P.2d 1278 (Alaska App. 1999), which held that a victim, who had been sleeping at the time she was sexually penetrated, was incapacitated.

