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Defendant ________________ is charged with committing the crime of scheme to defraud in Count ___ of the Indictment.

There are two different ways for the state to prove that the defendant committed this crime.  Each of these ways requires the state to prove four elements of the crime beyond a reasonable doubt.  The state must prove beyond a reasonable doubt:

(1)
the defendant knowingly engaged in a scheme; 

(2)
to defraud five or more persons OR to obtain property or services from five or more persons by false or fraudulent pretenses, representations or promises; 

(3)
the defendant intended to defraud these persons; and

(4)
the defendant obtained some property or services from at least one person as a result of the scheme.

OR

(1)
the defendant knowingly engaged in a scheme;
(2)
to defraud one or more persons of at least $10,000 OR to obtain at least $10,000 from one or more persons by false or fraudulent pretenses, representations or promises; 

(3)
the defendant intended to defraud this person or persons; and

(4)
the defendant obtained some property or services from at least one person as a result of the scheme.

USE NOTE

The following terms are defined in other instructions:




knowingly – AS 11.81.900





intentional – AS 11.81.900





intent to defraud – AS 11.46.990

This instruction includes the two separate theories of scheme to defraud.  If the jury is being instructed on only one theory, the second paragraph of the instruction must be changed to read as follows:

“To prove the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements.”
Two cases aid in construing the scheme to defraud statute.  In Knix v. State, 922 P.2d 913 (Alaska App. 1996), the Court of Appeals agreed with Knix that, though the statute is silent on the issue of intent, the state must nonetheless prove an intent to defraud.  The state must prove that the defendant knowingly engaged in conduct that intended to defraud. The Knixes had been charged with a number of crimes based on false swearing on applications for and receipt of public assistance benefits (to which they were not entitled).

Later, in Byford v. State, 352 P.3d 898 (Alaska App. 2015) the court addressed a different sort of scheme, a building contractor whose website and sales practices advertised log homes in a manner that suggested that certain, pictured homes were the ones he could or would build.  From the trial evidence, it appeared that he intended to just take people’s money and build nothing.  He received several large down payments for building the homes.  The trial court instructed the Byford jury that the state could prove either theory contained within the statute and, further, that the jury did not have to be unanimous regarding the theory.  Distinguishing the requirement of unanimity regarding the conduct for which a defendant is charged and convicted, the appellate court agreed.
The crime at issue in Byford’s case, scheme to defraud, is defined as a course of conduct that is accompanied by one or more of a specified list of purposes or designs. The purposes or designs listed in the statute are not mutually exclusive. Nor do they define a defendant’s conduct; rather, they define the aim(s) of the defendant’s conduct. Given the applicable case law on this issue, we hold that the jurors did not need to unanimously agree as to which of these purposes or designs had been proved. Byford at 902-3.
Accordingly, if both theories are charged, it is necessary that the conduct that supports each theory be the same conduct.  In this instance, a special instruction should be given to address jury unanimity, See 1.35E.
Conversely, if the conduct differs for each theory, separate counts should be charged or, if not charged separately, a special jury interrogatory answered to assure jury unanimity. See, Byford.
Lastly, the Byford court clarified:

[Citing the legislative commentary to the statute] It is important to note that the statutory language about defrauding five or more people, or about obtaining $10,000 or more, does not define the results of the scheme. That is, the State is not required to prove that the defendant actually succeeded in defrauding five or more people, or actually obtained $10,000 or more by fraud. Rather, the State must show that the defendant’s scheme was designed to achieve these ends (and that the defendant was able to obtain at least some “property or services in accordance with the scheme”). Byford at 902 (citing Commentary on the Alaska Revised Criminal Code, Senate Journal Supp. No. 47 at 57, 1978 Senate Journal 1399).
When the scheme is to defraud businesses, those businesses may qualify as “persons” who are defrauded by a defendant’s scheme. See, Buckwalter v. State, 23 P.3d 81, 87 (Alaska App. 2001) – scheme to defraud pawn shops by pawning/selling stolen goods to those shops.


