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_______________________________________, the defendant in this case, has been charged with the crime of violation of condition of release.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant was [charged with] [convicted of] a crime;

(2)
the defendant was released [on bail] [on his/her own recognizance];

(3)
the defendant was ordered by a judicial officer, as a condition of release [INSERT ORDER DEFENDANT ALLEGEDLY VIOLATED]; 

(4)
the defendant knowingly [INSERT ALLEGED CONDUCT]; and

(5)
the defendant recklessly disregarded a substantial and unjustifiable risk that the conduct was prohibited by the order. 

USE NOTE

The following terms are defined in other instructions:



"convicted" – 11.56.757(c)


“knowingly” – 11.81.900(a)(2)


“recklessly” – 11.81.900(a)(3)
This statute does not apply to a judicial order to appear.  

In Jarnig v. State, Memorandum Opinion No. 6022 (Alaska App., February 26, 2014), a trial court provided an instruction for violating conditions of release without specifying any culpable mental states and provided a separate instruction, pursuant to Alaska Statute 11.81.610(b), informing the jury that the culpable mental states for the crime were “knowingly” as to conduct and “recklessly” as to circumstance. The Court of Appeals noted that the two, separate instructions were flawed because they did not inform the jury which specific elements constituted “conduct” and which constituted “circumstance.”  

Because subsections (1) and (2) of Alaska Statute 11.56.757 merely provide the framework under which a judicial officer is authorized to issue a condition of release, and the core conduct of the offense is committing an act in violation of a judicial order, no mental states are provided for those subsections in this instruction.  See Noblit v. State, 808 P.2d 280, 284 (Alaska App. 1991)(no culpable mental state required for circumstances rendering an offense more or less serious when a culpable mental state attaches to the core conduct).  

Subsection (3) of AS 11.56.757 states that an element of the crime is the violation of a condition of release imposed by a judicial officer.  Because this subsection logically contains three separate concepts – (1) an order issued by a judge (circumstance), (2) an act by a person (conduct), and; (3) the act is in violation of an order (circumstance), the committee has broken that subsection into three elements.             

While AS 11.56.757 does not specify a culpable mental state with respect to subsection (3), State v. Strane, 61 P.3d 1284, 1292 (Alaska 2003), which involved a charge of violating a domestic violence restraining order, suggests that, under AS 11.56.757, the state must prove with regard to the inculpating circumstance, that the defendant recklessly disregarded a substantial and unjustifiable risk that his conduct violated a judicial order.
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