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, the defendant in this case, has been charged with the crime of indecent viewing or photography.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant knowingly viewed, or knowingly produced a picture of, the private exposure of the genitals, anus, or female breast of another person;

(2)
the person viewed or in the picture was under 13 years of age;

(3)
the view of the person or the production of the picture was without the knowledge or consent of a parent or guardian of the person viewed or shown in the picture; 
(4)
the defendant recklessly disregarded the lack of consent or knowledge of a parent or guardian; and

(5)
the viewing or production took place in the State of Alaska.

USE NOTE

This instruction is to be used when the person viewed or in the picture is a child under 13.

The following terms are defined in other instructions:


"knowingly" - 11.81.900(a)


"picture" - 11.61.123(e)(1)


"private exposure" - 11.61.123(e)(2)

In Knutson v. State, 101 P.3d 1065 (Alaska App. 2004), the court of appeals discussed the mental states that apply to this offense.  It noted that the statute provides that the viewing or producing a picture requires a “knowingly” mental state, and it held that the “recklessly” mental state applied to the lack of required knowledge or consent.  Id. at 1067-68.
The Knutson court also stated that the state is only required to prove the defendant acted with a culpable mental state when the defendant asserts he or she “attempted to obtain the necessary permission or consent but, because of a mistake regarding the victim’s age, he or she mistakenly obtained this permission or consent from the wrong person.”  Id. at 1068.  In these circumstances, “the victim’s age is a circumstance that determines whether the defendant has violated the statute.”  Id.  
In such a case, the court should add an additional element requiring the state to prove the defendant acted recklessly with respect to the person’s age.  No mental state regarding the victim’s age is otherwise required.  
