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, the defendant in this case, has been charged with the crime of misconduct involving weapons in the first degree.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant knowingly discharged a firearm;

(2)
the defendant discharged the firearm from a propelled vehicle; 

(3) 
the defendant discharged the firearm while the vehicle was being operated; and

(4)
the defendant discharged the firearm under circumstances manifesting a substantial and unjustifiable risk of physical injury to a person or damage to property.
USE NOTE

The following terms are defined in other instructions:

"firearm" – 11.81.900(b)

"knowingly" – 11.81.900(a)(2)

"physical injury" – 11.81.900(b)

"propelled vehicle" – 11.81.900(b)

"property" – 11.81.900(b)

"Operating" is defined in Pattern Instruction 28.35.030(a) for purposes of DUI and other Title 28 offenses. The applicability of that definition to this weapons offense has not been determined.

Based on AS 11.81.610 and Smith v. State, 28 P.3d 323, 325-326 (Alaska App. 2001), the committee has added the mental state of "knowingly" to the first element of this offense. Smith did not, however, resolve the question of which culpable mental state applied to the fourth element of the crime – "under circumstances manifesting a substantial and unjustifiable risk of physical injury to a person or damage to property."  The court noted that the phrase "a substantial and unjustifiable risk" tracked the statutory definition of two culpable mental states: "recklessly" and "criminal negligence." Smith, 28 P.3d at 325.  The court further noted that it was not clear which culpable mental state the legislature intended to apply.  Id.
