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, the defendant in this case, has been charged with the crime of misconduct involving weapons in the second degree.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1) the defendant knowingly possessed a firearm; and

(2) the defendant's possession of the firearm aided, advanced, or furthered the commission of a crime of misconduct involving a controlled substance in the first, second, third, or fourth degree. 

USE NOTE

The following terms are defined in a statute or other instructions:

"firearm" - 11.81.900(b)

"knowingly" – 11.81.900(a)(2)

"misconduct involving controlled substances in the first

degree" – 11.71.010

"misconduct involving controlled substances in the second
degree" – 11.71.020

"misconduct involving controlled substances in the third 
degree" – 11.71.030

"misconduct involving controlled substances in the fourth 
degree" – 11.71.040

"possess" -11.81.900(b) 

Based on AS 11.81.610, the committee has added the mental state of "knowingly" to the first element of this offense. 

In accordance with Collins v. State, 977 P.2d 741 (Alaska App. 1999) and Murray v. State, 54 P.3d 821, 824 (Alaska App. 2002), the committee has substituted the phrase "aided, advanced, or furthered" in place of the statutory language of "during." This change is intended to provide additional guidance to juries regarding the meaning of "during the commission of an offense." 

In Collins v. State, 977 P.2d 741 (Alaska App. 1999), the court of appeals held that "possession of a firearm during the commission of a [drug] offense" under AS 11.61.195(a)(1) required "proof of a nexus between a defendant's possession of the firearm and the defendant's commission of the felony drug offense." Id. at 753.  

In Murray v. State, 54 P.3d 821 (Alaska App. 2002), the court held that the nexus required a showing that the defendant’s possession of the firearm "aided, advanced, or furthered the commission of the drug offense." Id. at 824.  Possession of both a firearm and drugs is insufficient standing alone, even if there is close physical proximity.  Id.
The Murray court identified the following relevant factors in determining whether the defendant’s possession of the firearm aided, advanced, or furthered the commission of the drug offense:  
(1) the type of drug activity conducted, (2) the accessibility of the firearm, (3) the type of firearm, (4) whether the firearm was stolen, (5) the status of the defendant's possession (legitimate or illegal), (6) whether the firearm was loaded, (7) the proximity of the firearm to drugs or drug profits, and (8) the time and circumstances under which the gun was found.

Id. at 825 (internal citations omitted).  The court indicated, however, that this was not an exhaustive list and cautioned trial courts not to apply these factors in a mechanical manner. Id.

