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The defendant has raised an affirmative defense to the crime of misconduct involving weapons in the third degree as charged in Count ______. To establish this affirmative defense, the defendant must prove that the following statement is more likely true than not true:

[the defendant received a pardon for the prior conviction on which Count _____ is based] [the prior conviction on which Count _____ is based has been set aside under AS 12.55.085 or as a result of post-conviction proceedings] [a period of 10 years or more had elapsed between the date of the defendant’s unconditional discharge on the prior conviction or adjudication of juvenile delinquency on which Count _____ is based and the date the defendant committed the crime charged in Count _____, and the prior conviction or adjudication of juvenile delinquency did not result from a violation of AS 11.41 or of another similar law of the United States or of another state or territory]. 

The burden is on the defendant to prove this affirmative defense by a preponderance of the evidence. The preponderance of the evidence standard means "more likely true than not true." This is a lower standard than beyond a reasonable doubt. The defendant does not have to prove the affirmative defense beyond a reasonable doubt.  
If you find that the state has proved beyond a reasonable doubt each of the elements of the crime of misconduct involving weapons in the third degree as charged in Count _____, but you also find that the defendant has proved by a preponderance of the evidence the affirmative defense to that crime, then you must find the defendant not guilty on that count.
USE NOTE
The following terms are defined in other instructions:

"affirmative defense" –11.81.900(b) 

"unconditional discharge" –  11.61.200(h)(2)

This affirmative defense applies to a charge under AS 11.61.200(a)(1).


