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                             , the defendant in this case, has been charged with the crime of misconduct involving a controlled substance in the fourth degree.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant knowingly controlled or knowingly had authority to control a [store] [shop] [warehouse] [dwelling] [building] [vehicle] [boat] [aircraft] [structure] [place]; 

(2)
that [insert location] was used to keep or distribute controlled substances; 

(3)
the defendant knowingly kept or distributed or knowingly allowed another to keep or distribute controlled substances in that [insert location];
(4)
keeping or distributing controlled substances was a substantial purpose of the users of the [insert location]; and
(5)
the keeping or distributing of controlled substances was an offense under [AS 11.71.010-040].

The keeping or distributing of controlled substances must have been continuous to some degree.  Accordingly, a single, isolated occurrence of drug-related activity is not sufficient.  The state is not required to present evidence of more than a single, specific incident involving the keeping or distribution of drugs as long as it presents evidence that proves beyond a reasonable doubt that the use was continuous to some degree. 

To prove that the keeping or distributing of drugs was a substantial purpose of the users of the [insert location], the state must prove that it was more than an incidental use of the [insert location].  The state is not required to prove that the [insert location] was used exclusively or primarily for the purpose of keeping or distributing drugs.

[The state is not required to prove that the defendant actively controlled, participated in, or shared the purpose of advancing illegal drug activity. Rather, the state must prove that the defendant knowingly permitted illegal drug activity to take place {in} {on} the property.]

USE NOTE

The following terms are defined in other instructions:

“controlled substance” – 11.71.900

“distribute” – 11.71.900

“knowingly” – 11.81.900(a)(2)

It will be necessary to instruct the jury on the elements of the felony offense referred to in Element 5 of this instruction.
This statute provides an exception for individuals who are allowed access to controlled substances under AS 17.30. AS 11.71.040(a).  If this issue arises, an additional instruction may be necessary. 

See Dawson v. State, 894 P.2d 672 (Alaska App. 1995), for a discussion of the meaning of having authority to control the property in question and knowingly permitting another to use the property for the substantial purpose of keeping or distributing a controlled substance.

