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, the defendant in this case, has asserted an affirmative defense to misconduct involving a controlled substance in the fourth degree.  To establish this affirmative defense, the defendant must prove that the following statement is more likely true than not true:

the prohibited conduct took place entirely within a private residence.
The burden is on the defendant to prove this affirmative defense.  The defendant does not have to prove it beyond a reasonable doubt.  Rather, the burden is on the defendant to prove this affirmative defense by a preponderance of the evidence, which is a lower standard than beyond a reasonable doubt.  Preponderance of the evidence means "more likely true than not true."

If you find that the state has proved beyond a reasonable doubt each of the elements of the crime of                 charged in count _____ but you also find that the defendant has proved this affirmative defense by a preponderance of the evidence, then you must find the defendant not guilty on that count.


USE NOTE

The following terms are defined in other instructions:

“dispense” – 11.71. 900
“distribute” – 11.71.900
“recreation or youth center” – 11.71.900
“school grounds” – 11.71.900
This affirmative defense is only available for a prosecution of AS 11.71.040(a)(4)(A)(i) or (ii). The defendant could still be convicted under another statute such as possession of a controlled substance.

