81.430

OPERATING
28.35.030(a) #3
Revised 2015
Page 1 of 2


To “operate” a motor vehicle means to drive or to have actual physical control over the vehicle.  Operating a motor vehicle does not necessarily require that the vehicle engine be running, that the keys be in the ignition, that the vehicle actually move, or that the vehicle is capable of movement, although these are factors that you may consider in deciding whether the defendant was operating the vehicle.
USE NOTE

Instruction language drawn from Towne v. State 1998 WL 306571, fn. 2 (Alaska App. 1998) and State v. Conley, 754 P.2d 232 (Alaska 1988).

See AS 28.90.990(a)(9) for definition of driver: “a person who drives or is in actual physical control of a vehicle.”

This general instruction should only be used when actual physical control is an issue raised at trial.  A judge of the court of appeals has warned against the use of examples as a means of explaining the law regarding operating a vehicle.  See Edwardsen v. State, 2015 WL 731538 (Alaska App. 2015) (Allard, J., concurring).  However, the appellate cases cited below provide insight into the types of cases in which this operating instruction would be appropriate. 
In Lathan v. State, 707 P.2d 941 (Alaska App. 1985), the court of appeals held that a person can “operate” a vehicle that is incapable of movement. When the police found the defendant, he was sitting in the driver's seat, asleep, with the car's engine running; the car was stuck in the mud, and could not be moved except with the help of a winch.

In State v. Conley, 754 P.2d 232 (Alaska 1988), the supreme court held that the defendant was in actual physical control over her vehicle. She was seated in the driver's seat behind the steering wheel, she had possession of the ignition key and was attempting to place the key in the ignition, and she was in such condition that she was physically capable of starting the engine and causing the vehicle to move.

In Williams v. State, 884 P.2d 167 (Alaska App. 1994), where the court of appeals held that "the act of steering a towed car is 'driving' within the meaning of AS 28.35.030(a)," even if the car's engine is not running, and even if the car is not capable of moving under its own power.   

This definition encompasses both “driving” and “operating.” Nothing is to be gained by including separate definitions of the words “driving” and “operating.” Nor is anything to be gained even by mentioning the word “driving.” Separate definitions would tend only to make the instruction more confusing.  The supreme court has said that “one who drives a vehicle must necessarily in that process operate it.”  Jacobson v. State, 551 P.2d 935, 938 (Alaska 1976). Therefore, any juror who concludes that the defendant was “driving” necessarily will conclude that the defendant was “operating.”

