81.430

DRIVING UNDER THE INFLUENCE
28.35.030(a)(1) & (2) #1

Revised 2011

Page 1 of 5


         


, the defendant in this case, has been charged with the crime of driving under the influence.

There are two different ways for the state to prove that the defendant committed the crime of driving under the influence. Each of these ways requires the state to prove two elements beyond a reasonable doubt.  The state must prove beyond a reasonable doubt: 

(1)
the defendant knowingly [drove] [operated] a motor vehicle; and

(2)
at the time the defendant [drove] [operated] a motor vehicle, the defendant was under the influence of [an alcoholic beverage] [an intoxicating liquor] [an inhalant] [or] [any controlled substance] [singly or in combination]. 

OR

(1)
the defendant knowingly [drove] [operated] a motor vehicle; and
(2)
[the defendant’s breath contained 0.08 grams or more of alcohol per 210 liters of the defendant's breath] [the defendant’s blood contained [0.08 percent or more by weight of alcohol] [80 milligrams or more of alcohol per 100 milliliters of blood]] as determined by a chemical test taken within four hours after the alleged [driving] [operating].  

If you find that the state has proved beyond a reasonable doubt each of the elements in the first set of elements, OR each of the elements in the second set of elements, then you must find the defendant guilty.  

To return a unanimous verdict of guilty, you need not all agree on which of these two sets of elements the state has proved. But each juror must find that the state has proved beyond a reasonable doubt at least one of the two sets of elements.

On the other hand, if you find that the state has not proved beyond a reasonable doubt each of the elements in the first set of elements, AND that the state has not proved beyond a reasonable doubt each of the elements in the second set of elements, then you must find the defendant not guilty.

USE NOTE

The following terms are defined in the instructions listed below:


“alcohol” and “alcoholic beverage” – 28.35.030(a) #1 (Use Note only)


“driving” – 28.35.030(a) #3

“inhalant” – 28.35.030(u) 

“knowingly” – 11.81.900(a)(2)

“motor vehicle” – 28.90.990(a)

“operating” – 28.35.030(a) #4

“prior convictions” – 28.35.030(u) 


“under the influence” – 28.35.030(a) #5
For a definition of “intoxicating liquor,” see Lambert v. State, 694 P.2d 791 (Alaska App. 1985).

“Drove” or “Operated.”  This instruction requires the court to choose between the word “drove” and the word “operated.” Use of the word “drove” is appropriate in cases where the alleged conduct clearly fits within the jury's ordinary understanding of “driving” ‑‑ for example, where it is alleged that the defendant was pulled over by police while driving down the highway.  In other cases, where the defendant's alleged conduct is not clearly “driving”, the court should use the word “operate”, along with the pattern definition of “operate.”
Working Tolerance of Instrument. The fact that the driver's true blood alcohol level or breath alcohol level may be slightly lower than the test result, due to the acknowledged margin of error, is no longer relevant to guilt under the second theory. Bushnell v. State, 5 P.3d 889 (Alaska App. 2000); Mangiapane v. Municipality of Anchorage, 974 P.2d 427 (Alaska 1999); AS 28.40.060.

Time of the Offense. AS 28.35.030(a)(1), the under-the-influence theory, makes it a crime to drive while under the influence.  AS 28.35.030(a)(2), the blood-alcohol-level theory, makes it a crime if a person takes a chemical test within four hours of driving that detects a blood alcohol level of at least .08 percent, regardless of the blood alcohol at the time of driving.  Valentine v. State, 215 P.3d 319 (Alaska  2009)
Culpable Mental State:  Driving or Operating.  Under all theories of AS 28.35.030(a), the pattern instruction provides that the state must prove the defendant knowingly drove or operated a motor vehicle.  While AS 28.35.030(a) does not specifically describe the necessary culpable mental state as to driving or operating, the Alaska Court of Appeals has determined that the offense requires proof that the defendant “knowingly operated or assumed physical control of a motor vehicle.”  State v. Simpson, 53 P.3d 165, 167 (Alaska App. 2002); Van Brunt v. State, 646 P.2d 872 (Alaska App. 1982); Morgan v. Municipality of Anchorage, 643 P.2d 691 (Alaska App. 1982). See AS 11.81.900(a) for definitions of culpable mental states. Also see AS 11.81.610.
Culpable Mental State:  Intoxicant Consumption.  AS 28.35.030(a) does not specify the requisite culpable mental state as to consuming intoxicant(s) or engaging in the conduct that produced intoxication. The Alaska Court of Appeals has recognized, however, that there must be proof that the defendant “knowingly ingested intoxicants.” State v. Simpson, 53 P.3d 165, 167 (Alaska App. 2002); Morgan v. Municipality of Anchorage, 643 P.2d 691, 692 (Alaska App. 1982). See AS 11.81.900(a) for definitions of culpable mental states. Also see AS 11.81.610.
Culpable Mental State:  Awareness of Intoxication.  The state need not prove that the defendant actually knew he or she was under the influence, or that his or her alcohol level met or exceeded the statutory limit.  Van Brunt v. State, 646 P.2 872, 873 (Alaska App. 1982); Morgan v. Municipality of Anchorage, 643 P.2d 691, 692 (Alaska App. 1982) (finding no due process violation under municipal DWI statute, even though no requirement defendant knew he was under the influence). See AS 11.81.900(a) for definitions of culpable mental states. Also see AS 11.81.610.
Involuntary Intoxication.  If there is evidence that the defendant unwittingly became intoxicated because of a reasonable, non-negligent mistake about the intoxicating nature of the beverage or substance they ingested, then the defendant is entitled to a jury instruction on this defense, and it becomes the government’s burden to disprove this defense beyond a reasonable doubt --- either by proving that the defendant acted at least negligently, or by proving that the defendant came to realize their impairment but continued to drive. Solomon v. State, 227 P.3d 461, 468 (Alaska App. 2010).
Felony Cases.  AS 28.35.030(n) provides that a person is guilty of a class C felony if the person is convicted of driving under the influence, and the person previously has been convicted two or more times since January 1, 1996, and within the 10 years preceding the date of the present offense. “Previously convicted” is defined by AS 28.35.030(r)(4).

In Ross v. State, 950 P.2d 587 (Alaska App. 1997), the court of appeals concluded that the existence of prior convictions is an element of the crime of felony DWI, and not merely a factor that enhances the defendant's sentence.    Thus, the jury also must be instructed on the following additional element of the offense:

(3)
On two or more prior occasions within ten years of the current offense and on or after January 1, 1996, the defendant has been convicted of either driving while intoxicated or refusal to submit to chemical testing.

In Ostlund v. State, 51 P. 3d 938 (Alaska App. 2002), the court held that the trial court shall bifurcate the determination of previous convictions unless the trial judge determines the convictions are relevant for a purpose other than to establish that the offense was a felony and are admissible under Evidence Rule 403. If the trial of the prior conviction element is to a jury rather than to the judge alone, pattern instruction 28.35.030(n) should be used for that trial. 

Driving Under the Influence vs. Driving While Intoxicated. The legislature in HB4, chapter 60 SLA 2002, changed the name of this offense from “driving while intoxicated” to “driving under the influence” and substituted “alcoholic beverage” for “intoxicating liquor.” These changes were effective July 1, 2002.
Controlled Substance.  Under AS 28.35.039 and AS 28.33.190(5), “controlled substance” means any substance listed as being controlled under AS 11.71 or 21 USC 812-813 or determined under federal regulations to be controlled for purposes of 21 USC 801-813 (Controlled Substances Act).

