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The defendant has been charged with the offense of driving under the influence under two theories: 1) that the defendant drove under the influence of alcohol and 2) that the defendant’s breath or blood alcohol was above the legal limit of 0.08. 

You have heard testimony regarding the absorption and elimination of alcohol from the human body as it relates to what the defendant’s blood alcohol level might have been at the time of driving.  This evidence is not relevant to your consideration of the “0.08” theory, as set forth in Instruction _________. You therefore shall not consider this evidence as to this theory.

On the other hand, evidence regarding the absorption and elimination of alcohol is relevant to your consideration of the “under the influence” theory, as set forth in Instruction ________. You therefore may consider this evidence as to this theory.
USE NOTE
This instruction should be used when the state chooses to prosecute a person for DUI under both of the theories set forth in AS 28.35.030(a) and evidence is presented regarding the absorption and elimination of alcohol.  See Valentine v. State, 215 P.3d 319, 327 (Alaska 2009). 


