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Now you must determine whether the defendant has previous convictions.

To prove that the defendant has previous convictions, the state must prove beyond a reasonable doubt that:

The defendant has been convicted of [driving under the influence] [driving while intoxicated] [refusal to submit to a chemical test] [driving a commercial vehicle under the influence] [driving a commercial vehicle while intoxicated] two or more times since January 1, 1996.


Effective January 1, 2006:

The defendant has been convicted of [driving under the influence] [driving while intoxicated] [refusal to submit to a chemical test] [driving a commercial vehicle under the influence] [driving a commercial vehicle while intoxicated] two or more times within the ten years preceding [insert date of current offense].


If you find that the state has proved this element beyond a reasonable doubt, then you must find that the defendant has been previously convicted two or more times. 

On the other hand, if you find that the state has not proved this element beyond a reasonable doubt, then you must find that the defendant has not been previously convicted two or more times.

USE NOTE

In Ostlund v. State, 51 P.3d 938 (Alaska App. 2002), the court held that the trial court shall bifurcate the determination of previous convictions unless the trial judge determines the convictions are relevant for a purpose other than to establish that the offense was a felony and are admissible under Evidence Rule 403. This instruction should be given in the bifurcated second stage of the trial.  

AS 28.35.030(u)(4)
 provides that convictions in this or another jurisdiction under a law or ordinance “with similar elements” can be counted.  See Simpson v. State, 53 P.3d 165 (Alaska App. 2002).

� Formerly AS 28.35.030(r)(4).






