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The defendant has raised the affirmative defense of subsequent consent.   To establish this affirmative defense, the defendant must prove that each of the following statements is more likely true than not true:

(1)
the defendant consented to take the test within a reasonable time after the prior refusal;

(2)
a test administered following (his) (her) consent would have been accurate;

(3)
allowing the defendant to take the test would not have resulted in substantial inconvenience or expense to the police; and

(4) 
the defendant was in continuous custody of the arresting officer and under observation for the entire time between the refusal and the subsequent consent. 

The burden is on the defendant to prove subsequent consent.  The defendant does not have to prove subsequent consent beyond a reasonable doubt.  Rather, the burden is on the defendant to prove subsequent consent by a preponderance of the evidence, which is a lower standard than beyond a reasonable doubt.  It means "more likely true than not true."
If you find that the state has proved beyond a reasonable doubt each of the elements of the offense charged in count _____ charging _____ but you also find that the defendant has proved by a preponderance of the evidence the affirmative defense of subsequent consent, then you must find the defendant not guilty on that count.

USE NOTE
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