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, the defendant in this case, has been charged with the crime of refusal to submit to a chemical test.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1)
the defendant was under arrest for driving under the influence;

(2)
the defendant had been [driving] [operating] a motor vehicle prior to the arrest;

(3)
a law enforcement officer asked the defendant to submit to a chemical test of the defendant's breath to determine its alcohol content;

(4)
the defendant was advised that the defendant was legally obligated to take the chemical test or that refusal to take the test was a crime; 
(5) the defendant, after being so advised, knew or should have known of the defendant's  legal obligation to take the test and that the test was intended to produce evidence that the defendant was driving under the influence; and 
(6) that the defendant, by words or conduct, refused to submit to the chemical test.

USE NOTE

“Drove” or “Operated.”  This instruction requires the court to choose between the word “drove” and the word “operated”.  Use of the word “drove” is appropriate in cases where the alleged conduct clearly fits within the jury's ordinary understanding of “driving”—for example, where it is alleged that the defendant was pulled over by police while driving down the highway.  In other cases, where the defendant's alleged conduct is not clearly “driving”, the court should use the word “operate”, along with the pattern definition of “operate”.
Driving as an Element.  This instruction requires the state prove that the defendant was driving or operating a motor vehicle prior to the arrest.  There is no Alaska appellate decision which holds that proof that the defendant was actually driving or operating a motor vehicle is an element of the state refusal offense.  This instruction is based on Patterson v. State, 815 P.2d 390, 394 (Alaska App. 1991), in which the court of appeals held that proof that the defendant was driving, operating, or in actual physical control of a motor vehicle is a necessary element of refusal under the Anchorage Municipal Code.  According to the court of appeals, the legal fiction of implied consent is predicated on the act of driving, operating, or controlling a motor vehicle and is not triggered by a mere appearance that the defendant was driving.  815 P.2d at 393-94.

As the Patterson court pointed out, the state statutes on implied consent and refusal are virtually identical to the implied consent and refusal provisions in the Anchorage Municipal Code.  Id. at 393.  Thus, the committee believes the analysis used by the court in Patterson as to why actual driving or operating was an element under the Anchorage Municipal Code is equally applicable to the comparable state statutory provisions.

Culpable Mental State. The court of appeals held that the culpable mental state is at least negligence. Svenlund v. Anchorage, 671 P. 2d 378, ** (Alaska App. 1983).  In Yang v. State, 107 P. 3d 302, (Alaska App. 2005), noted it was “potentially” an open question. The culpable mental state relates to the defendant's knowledge of the purpose of the chemical test and the defendant's legal obligation to take it. Id. This may be satisfied by the defendant being informed that refusal to take the test is a crime. Id. at 15. The State must also prove that the refusal occurred after the officer’s warning. Id. at 23.  It is a defense to the existence of the culpable mental state that the warning was given in a language that the defendant had difficulty understanding. Id. This may require that the defendant have a subjective understanding which would require a higher culpable mental state but again this issue has not been decided.  See AS 11.81.900(a) for definitions of culpable mental states. Also see AS 11.81.610.
Confusion Arising from Miranda Warning.  If the defendant contends he or she was confused by the reading of both the Miranda warning and the implied consent warning, an additional instruction should be given as to the clarity of the implied consent advisement.  Lively v. State, 804 P.2d 66, 68-69 (Alaska App. 1991); Graham v. State, 633 P.2d 211, 213-15 (Alaska 1981).  The defendant has the burden of showing that he or she was in fact confused by the advisements.  Graham, 633 P.2d at 215.

Felony Cases.  AS 28.35.032(p) provides that a person is guilty of a class C felony if the person is convicted of refusing to submit to a chemical test and the person has been previously convicted two or more times since January 1, 1996, and within the 10 years preceding the date of the present offense.  “Previously convicted” is defined by AS 28.35.030(t)(4). See AS 28.35.032(j) & (t)(2). 

In Ross v. State, 950 P.2d 587 (Alaska App. 1997), the court of appeals concluded that the existence of prior convictions is an element of the crime of felony DUI, and not merely a factor that enhances the defendant's sentence. Thus, the jury also must be instructed on the following additional element of the offense:

(7)
On two or more prior occasions within ten years of the current offense and on or after January 1, 1996, the defendant has been convicted of either driving while intoxicated or refusal to submit to chemical testing.

In Ostlund v. State, 51 P. 3d 938 (Alaska App. 2002), the court held that the trial court shall bifurcate the determination of previous convictions unless the trial judge determines the convictions are relevant for a purpose other than to establish that the offense was a felony and are admissible under Evidence Rule 403. If the trial of the prior conviction element is to a jury rather than to the judge alone, pattern instruction 28.35.030(n) should be used for that trial. 

