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No pattern instruction.

USE NOTE

Alaska Statute 28.40 was amended in 1996 to add a new section which states:  


Except for an offense under AS 28.35.280, if an offense described under this title requires that a chemical test of a person's breath produce a particular result, and the chemical test is administered by a properly calibrated instrument approved by the Department of Public Safety, the result described by statute is not affected by the instrument's working tolerance.

Alaska Statute 28.90.020. NOTE: AS 28.40.060 was renumbered in 2006. This amendment suggests that evidence of an instrument's working tolerance is inadmissible at trial on the offense of driving while intoxicated on the 0.10 theory.  If, however, such evidence is admitted, the following instruction should be given:


If you find that a chemical test was administered by a properly calibrated instrument approved by the Department of Public Safety, you must not adjust the test result to reflect the instrument's margin of error.

See Haynes v. State, 865 P.2d 753 (Alaska 1993); Barcott v. Department of Public Safety, 741 P.2d 226 (Alaska 1987); Erickson v. Anchorage, 662 P.2d 963 (Alaska App. 1983).


