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INTRODUCTORY COMMENT

A.
Constitutional Developments and Defamation Law

The Alaska law of defamation, like that of all jurisdictions, is unsettled.   Although there are several Alaska cases establishing the common law doctrine, since 1964 all defamation law has been subjected to limits imposed by the first amendment.  The United States Supreme Court has decided a number of cases which require a re‑evaluation of state law doctrine.  This process of re‑evaluation is only partially complete in Alaska as elsewhere.   Thus, Alaska law prior to 1964 can be used only cautiously in crafting jury instructions for defamation cases.  This Introductory Comment outlines the major aspects of the first amendment developments and their implications for Alaska defamation law.

In 1964, in New York Times Co. v. Sullivan, 376 U.S. 254 (1964), the United States Supreme Court announced that the values of the first amendment place limits on the common law of defamation.  In this case, the Court held that a public official could not recover for defamation unless the publisher was guilty of "actual malice." Id. at 283.  "Actual malice" was defined as a showing that the publisher knew the defamatory statement was false or acted in reckless disregard of its probable falsity.  Id. No element of ill will or spite was required.  The "reckless disregard" language was further refined in St. Amant v. Thompson, 390 U.S. 727 (1968), to mean "the defendant in fact entertained serious doubts as to the truth of his publication."  390 U.S. at 731.  The plaintiff must show "actual malice" by clear and convincing evidence.  Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 30 (1971).

The actual malice requirement was extended to public figures as well as public officials in Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967).  The Court has continued to develop the definition of a public figure:
Hypothetically, it may, be possible for someone to become a public figure through no purposeful action of his own, but the instances of truly involuntary public figures must be exceedingly rare.  For the most part those who attain this status have assumed roles of especial prominence in the affairs of society.  Some occupy positions of such persuasive power and influence that they are deemed public figures for all purposes.  More commonly, those classed as public figures have thrust themselves to the forefront of particular public controversies in order to influence the resolution of the issues involved.  In either event, they invite attention and comment.

Gertz v. Robert Welch, Inc., 418 U.S. 323, 345 (1974).  Other cases applying the test for a public figure include Time, Inc. v. Firestone, 424 U.S. 448 (1976), Wolston v. Reader's Digest Ass'n., 443 U.S. 157 (1979), and Hutchinson v. Proxmire, 443 U.S. 111 (1979).

The constitutional limits for defamation cases brought by private persons who are not public figures were established in Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).  Prior to Gertz, the common law of defamation in most states imposed liability without regard to fault for publication of a defamatory statement about a private person and in many contexts allowed the plaintiff to recover "general damages" without proof of actual loss.  Truth was a defense, the burden of proof of which fell on the defendant.  In Gertz, the United States Supreme Court attempted to balance the objectives of the first amendment against the interest in private reputation and concluded "so long as they do not impose liability without fault, the States may define for themselves the appropriate standard of liability" for a defamation of a private person.  417 U.S. at 347.  The Court also determined that, unless the plaintiff proves "actual malice," the plaintiff can only recover for "actual injury," which may include actual harm to reputation, personal humiliation, and mental anguish.  Id. at 349‑50.  Proof of "actual malice" is also required to support an award of punitive damages.  Id. at 350.

There are many issues left open after Gertz which have not been resolved either by the United States Supreme Court or the Alaska Supreme Court.

First, it is important to recognize that the first amendment cases, while placing limits on state law, also provide for some flexibility.  Although the states may not impose strict liability for defamatory statements, the standard to be applied in private person cases is left to state law.  Accordingly, some states have applied a negligence standard, e.g., Gobin v. Globe Publishing Co., 531 P.2d 76 (Kan. 1975); Stone v. Essex County Newspapers, Inc. 330 N.E.2d 161 (Mass. 1975), while other states have adopted a more rigorous standard.  E.g., Walker v. Colorado Springs Sun, Inc., 538 P.2d 450 (Colo. 1975) (actual malice).

The Alaska Supreme Court has not yet determined what standard applies in private person cases.  In West v. Northern Publishing Co., 487 P.2d 1304 (Alaska 1971), the court held that a private person involved in a "public" matter must show actual malice.  In that case, however, the court followed the plurality opinion of the United States Supreme Court in Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971) which was subsequently repudiated in Gertz insofar as it required a showing of actual malice by private plaintiffs involved in matters of public interest.

Second, Alaska appears to have a more expansive definition of who is a public official than is required by the United States Supreme Court.  In Green v. Northern Publishing Co., 655 P.2d 736 (Alaska 1982), the court concluded that a part‑time physician employed by the State to provide medical services at a jail was neither a policymaker nor a member of the governmental hierarchy charged with substantial responsibility for the conduct of governmental affairs.  Further, the court determined Dr. Green's position was not highly visible in the community and usually attracted little public scrutiny.  Nevertheless, the court held Dr. Green was a public official (thus mandating the New York Times actual malice standard) because the public had an independent interest in the qualifications and performance of the person who held the specific job at issue beyond the general public interest in the qualifications of all governmental employees.

Third, the United States Supreme Court has not clarified the role of truth in a defamation case.  Alaska law provided that truth was a defense.  Fairbanks Publishing Co. v. Pitka, 376 P.2d 190 (Alaska 1962).  However, this general rule may be open to modification in that elements such as improper motive or malice may prevent truth from being a defense.  The question is undecided.  See Urethane Specialties, Inc. v. City of Valdez, 620 P.2d 683, 686 (Alaska 1980).  Another open question on truth is whether falsity must be proved as an element of plaintiff's case.  Alternatively, truth may be only an affirmative defense placing the burden of proof upon defendant.  Green v. Northern Publishing Co., 655 P.2d at 740, appears to suggest the latter, while some courts after Gertz have held that the burden of proving the falsity of the defamation must rest on the plaintiff.  E.g., General Motors Corp. v. Piskor, 352 A.2d 810 (Md. 1976).  Other courts differ.  See, e.g., Corabi v. Curtis Publishing Co., 273 A.2d 899 (Pa. 1971).  The drafters of the Restatement refused to express an opinion on the issue.  See Restatement (Second) of Torts § 613 caveat (1977).

Fourth, Alaska law appears to authorize punitive damages upon a showing of ill will or spite.  Fairbanks Publishing Co. v. Pitka, 376 P.2d 190, 195 (Alaska 1962).  In Fairbanks Publishing Co. v. Francisco, 390 P.2d 784, 797 (1964), the court held punitive damages were available where a defendant abused his conditional privilege to publish by publishing with the sole reason of harming the plaintiff.  Neither of these tests may comply with the rule in Gertz.  (See section B of this Introductory Comment on damages in defamation cases.)  Still, in Alaska Statebank v. Fairco, 674 P.2d 288 (Alaska 1983), where the defamation was by the conduct of a bank in wrongfully repossessing collateral and dishonoring checks, punitive damages were allowed based on "principles generally invoked when exemplary damage judgments are challenged." The court approvingly cited language from other cases holding punitives were allowed for conduct that was oppressive or outrageous, but not necessarily malicious.  This holding appears to be in conflict with the rule of Gertz that punitives cannot be allowed to private plaintiffs except upon a showing of actual malice under the New York Times standard.

It must be noted that actual malice is used in Alaska cases with two contradictory but explicit definitions having been given to this term.  Earlier cases, such as Fairbanks Publishing Co. v. Pitka, 376 P.2d 190, 195 (Alaska 1962), and Fairbanks Publishing Co. v. Francisco, 390 P.2d 784, 797 (Alaska 1964), defined actual malice as "ill will, enmity, hatred, spite or desire to injure the plaintiff in her fame, reputation or profession or to degrade, ridicule or disgrace her." With the exception of Alaska Statebank v. Fairco, later cases have consistently used the New York Times v. Sullivan definition of actual malice.  See, e.g., Doe v. Alaska Superior Court, 721 P.2d 617, 621 (Alaska 1986) citing this definition in Pearson v. Fairbanks Publishing Co., 413 P.2d 711, 714 (Alaska 1966).

There is nothing preventing the states from adopting or continuing to recognize privileges for defamation broader in scope than that required by the first amendment.  Alaska case law recognizes several privileges.  E.g., Urethane Specialties, Inc. v. City of Valdez, 620 P.2d 683 (Alaska 1980) (privilege to publish report of government official); Zamarello v. Yale, 514 P.2d 228 (Alaska 1973) (recording of quitclaim deed absolutely privileged in slander of title action); Nizinski v. Currington, 517 P.2d 754 (Alaska 1974) (testimony in judicial proceedings absolutely privileged); Pearson v. Fairbanks Publishing Co., 413 P.2d 711 (Alaska 1966) (fair comment privileged); Lull v. Wick Constr. Co., 614 P.2d 321 (Alaska 1980) (privilege based on a joint business interest); Doe v. Alaska Superior Court, 721 P.2d 617 (Alaska 1986) (privilege to petition the government on matters of public interest).

However, where the privilege is conditional and it is asserted that the defendant abused the privilege it may be lost.  For example, in Fairbanks Publishing Co. v. Francisco, 390 P.2d 784 (1964), the Alaska Supreme Court held a newspaper was privileged to publish the report of a government official if the report was an accurate and complete account and not published solely for the purpose of causing harm.  However, it is likely that a plaintiff seeking to show an abuse of the privilege by a failure of these two conditions would also be required to show the appropriate level of fault, i.e., actual malice if the plaintiff is a public official or public figure; negligence (or more) if the plaintiff is a private citizen.  In other words, the first amendment decisions of the United States Supreme Court would not appear to be satisfied by a showing of an abuse of a privilege created by state law; they appear to require a showing of fault.  See Time, Inc. v. Pape, 401 U.S. 279 (1971); Time, Inc. v. Firestone, 424 U.S. 448 (1976).  If a state law privilege to publish is denied upon a showing of fault, then the first amendment and state standards may merge.

The Restatement (Second) of Torts 259‑61 (1977), raises the possibility, that the impact of the constitutional cases is to remove any need for conditional privileges because most conditional privileges are abused if the speaker was at fault with regard to the accuracy of his statement.  The plaintiff now has to prove the defendant was at fault as part of the plaintiff's prima facie case in every case.

Whether a plaintiff is a public official or public figure is a question of law for the court.  In all the United States Supreme Court cases, the Court has approached the problem in this manner.  See also Fairbanks Publishing Co. v. Francisco, 390 P.2d 784 (Alaska 1964) (nature of privilege is a question of law for the court); Restatement (Second) of Torts § 619 (1977) (judge decides whether "the occasion upon which the defendant published the defamatory matter gives rise to a privilege").

Many other issues remain open.  See generally C. Morris, Morris on Torts ch. 12 (2d ed. 1980); Eaton, The American Law of Defamation Through Gertz v. Robert Welch, Inc. and Beyond: Analytical Primer, 61 Va. L. Rev. 1349 (1975); Restatement (Second) of Torts chs. 24‑27 (1977).

It should be noted that sometimes the claim made by a plaintiff who alleges injury from publication resembles invasion of privacy more than defamation.  The impact of the defamation cases on privacy law is most uncertain.  See, e.g., Time, Inc. v. Hill, 385 U.S. 374 (1967); Cantrell v. Forest City Publishing Co., 419 U.S. 245 (1974); Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975); see also Zacchini v. Scripps‑Howard Broadcasting Co., 433 U.S. 562 (1977).  Some privacy issues are addressed in Doe v. Alaska Superior Court, 721 P.2d 617, 629 (Alaska 1986).

B.
Special Note on Damages in Defamation Cases
The traditional law has an unusually complex set of rules regarding the appropriate elements of damages recoverable for defamatory statements.  Basically, damages were divided into two types: (1) "general damages" which include injury to the plaintiff's general reputation and standing in the community, humiliation and emotional distress caused by the defamation, and any physical injury associated with the defamation; and (2) "special damages" which were limited to specific pecuniary loss such as the loss of employment occasioned by the defamation.  Under the common law, in slander cases the plaintiff was required to show special damages as an element of the plaintiff's cause of action unless the defamation involved a charge of crime, loathsome disease, unchastity of a woman, or was injurious to the plaintiff's trade or business.  In these four categories, special damages need not be proven; general damages were sufficient.  In a libel case, the English courts did not require special damages; however, a majority of American jurisdictions require proof of special damages unless the libel is defamatory on its face.  See generally C. McCormick, Handbook on the Law of Damages § 113 (1935).  It also appears that where special damages are proved, the plaintiff may also recover general damages.  W. Prosser, Handbook of the Law on Torts § 112 at 761 (1971).

In those cases in which general damages were recoverable, the law generally presumed they had been incurred by the plaintiff.  Thus, for example, plaintiff in a slander per se case did not need to show actual harm to his or her reputation; the jury could award substantial damages for loss to general reputation on the assumption that such loss naturally followed from the defamation.  In Gertz v. Robert Welsh, Inc., 418 U.S. 323, 349‑50 (1974), the United States Supreme Court held that a private individual could not recover presumed damages for a defamatory statement involving a public issue absent a showing of actual malice.  The Court sub​sequently determined that a private individual could recover presumed damages without a showing of actual malice where the defamatory statement involved a matter of purely private concern.  Dun & Bradstreet, Inc. v. Greenmoss Builders. Inc., 472 U.S. 749, 761 (1985).  The Court in Gertz noted that the Constitution did not prohibit compensatory damages for actual proven injury and such in​jury is not limited to out‑of‑pocket loss, but may include "impair​ment of reputation and standing in the community, personal humilia​tion, and mental anguish and suffering."  Gertz, 418 U.S. at 350.

The Alaska Supreme Court has accepted the general rule that a plaintiff need not allege or prove special damages resulting from publication of a statement that was libelous per se whereas evidence of specific harm suffered must be proved if the statement is not defamatory on its face.  Alaska Statebank v. Fairco, 674 P.2d 288, 295 (Alaska 1983).  That case included statements injurious to plaintiff's business reputation as statements which are defamatory per se.  The court, having previously determined that wrongful repossession of collateral and wrongful dishonoring of checks was defamation by conduct, approved a punitive damages award without addressing whether the evidence met the New York Times standard for punitives damages.  The court did determine, however, that the bank was aware the account in question was not closed when it wrongfully dishonored the checks.  Id. at 299.  This supports the conclusion that the evidence demonstrated a knowing defamation which would have met the New York Times standard.

The punitive damages discussion in Alaska Statebank v. Fairco may be reserved for business tort defamations under a theory that the evidentiary standard allowing punitive damages in such cases may be lower than that in ordinary defamation cases.  Still, the pre‑New York Times actual malice definition referring basically to spite or hatred was apparently abandoned by the Alaska Supreme Court in Pearson v. Fairbanks Publishing Co., 413 P.2d 711, 715 (Alaska 1966).

Given all of these uncertainties, the instructions on damages are drafted to provide a general framework; no attempt is made to suggest when and to what extent each instruction may be appropriately given.
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