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SWOR7'1f AFFIDAVIT OF WALTER EVANS 

I, Walter Evans. being first duly sworn and upon oath, depose and state as follows: 

1. I am the Chief Probation Officer for the Northern Region, Akska Division of Juvenile

Justice.

2. I have been a Juvenile Probation Officer for approximately 16 years. The last 9 years r

have served as the Chief Probation Officer of the Northern Region. For 5 years previous

to thatf was the Bethel District Supervisor.

3. I currently reside in Fairbai.iks and supervise the Northern Region Juvenile Probation

Offices (Fairbanks, Bethel, Nome, Kotz.ebue, and Barrow) which are located in the

Second and Fourth Judicial Districts.

4. I am very familiar with Division expenditures for client travel in the Northern Region

because one of my job duties is approving probation client travel for the Northern

Region.. I am generally familiar with expenditures for the rest of the State.

5. As a general rule, the Di vision pays travel costs for clients- to appear in court if they are in

the cust.ody of the Department of Health and Social Services, Division of Juvenile

Justice. Custody could be temporary or long-term.

6. An example of temporary custody would. be detention. When sought, we can receive up

to 30 days of detention at any given time during the pend.ency of a case.

7. An example of long-term custody might include a B-3 order or a B-1 order following

disposition of a case.

8. The Division does not normally pay transportation costs for clients to return to a trial site

when the Court has placed them on Conditions of Conduct and allowed them to remain at

home or when the Court has released them from detention prior to adjudication.

Similarly, the Division does not normally pay for clients \'I/ho are placed on a formal B-2

supervision order or who receive a B-4 order.

?age I of3 
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9. If a client is arrested, placed in detention, and then released from detention by the Court,

the Division pays to have the client transported back to the location of arrest or to the

location of a parent/guardian. However, beyond this. the Division does not normally pay

any other transportation cost for an out-of--custody client

10. Out-of-custody clients are different from in�custody clients. When a client is in the

custody of the Division, especially long-term. custody
1 
the Division has a greater

r�sponsibility f.o care ::ind provide for the client. Transportation costs are but one example

of this.

l I. The Division does not nonnally pay transportation costs for out-of�custody clients to

return to a trial site because, when a client is not in the custody of the Division, the

Division does not have the same responsibility to care and providl:' for a client. Similarly, 

the Division is not equipped to pay for the travel costs of all out-of-custody clients. The 

Legislature has not allocated sufficient funds for this to be done. No funds are 

specificaUy earmarked for transporting out-of--custody clients. 

12, The Division may opt to pay transportation costs for an out-of-custody client on a case­

by-case basis, but this is extremely rare. Factors the Division takes into consideration 

when deciding whether to pay transportation costs for an out-of.-custody client include, 

but are not limited to, the following; (a) the availability of Division funds, (b) whether 

parents are able and willing to pay for a significant portion of transportation costs (if 

parents are $50 or $100 short of being able to afford transportation and make a.good-faith 

request to the Division for assistance, then the Division would likely provide the 

requested amount), ( c) a parent's inability to provide transportation for their child due to 

sickness, injury, or some other extenuating circumstance, (d) whether the Division has an 

independent need or desire to interact with the client in person, (e) the ability to work 

Page 2 of3 
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with parents for the sake of identifying alternative sources of funding� and (f) alter.natives 

to inBperson participation and/or the availability of cost-saving measures. 

Page 3 of3 

FURTHER AFFIANT SA YETH NAUGHT. 

Afaska this � day of l\i2 c L-�.J,.v- 2014. 

C: 

( a:ffiant' s signature) 

SUBSCRIBED AND SWORN to before me on -4¼ :r,-� Dec.b\Abv. 2014. 

My Commission Expires: 
w ,t\ ��·._a. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT 

In matter of: ) 
) 
) 
) 
) 
) 

LM., 

A Child under the Age 
Of Eighteen (18) Years. 

Case No. 4SM-l5-003 DL 

VRA CERTIACATION: This document and lts attach.men ts do no! contain ( l) the name of a victim of a sexual offense listed in AS l.2.6 I .140, or (2) a residence or business address or telephone number of a vict.im of or witness to any offense unics& it is an address usc,j to identify the place of the crime orit is an addres.s, or telephone m.1mber in 
t1. trnnscripf. of a coun proceeding and <lisdosure of the infonnalion wfil! ordered by the court. l further cl!rtify that the fon'!going was prepared using Times New Roman, t3 Point. 

THE OFFICE OF PUBLIC ADVOCACY'S AMICUS MEMORANDUM IN 
REPONSE TO THE COURT'S MARCH 21. 2016 REOUESl: 

The following is a summary of the Office of Public Advocacy's ("OP A") 

positions in the sections below. A minor has a right under the Alaska Constitution 

the Alaska Juvenile Rules to be personally present during their adjudication trial. If the 

minor and their patents are indigent, cannot pay for the minor's cost of travel to the 

trial and/or per diem dw-lng the trial, public funds must be made available for the minor. 

A failure to provide public funds would offend Due Process under the Alaska 

Constitution and possibly Equal Protection under the Alaska Constitution. 

The Department of Health and Social Services ("Department") pays the 

minor's costs under A.S. § 47.12. !20(e). The only exception for OPA 's enabling statute 

forbidding to pay, would be if the minor testified during their trial then Alaska 

Administrative Rule 7(d) (f) allots the costs to OPA. the Department was not 

required by statute to directly pay the costs under A.S. § 47.12.120(e), the costs would 
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be covered by Alaska Administrative Rule 12 and shift to Department under A.S. § 

47.12.lZ0(e). 

It is a case-by-case inquiry of whether public funds must be made available to 

pay for an indigent parent's own cost of travel and per diem during the minor's trial. If 

public fonds are required, the only exception to OPA · s enabling statute's preclusion 

against OPA paying for the parent's costs would be if the OPA attorney called the 

parent to testify during the triai. 

A. Does A Minor Have A Due Process Right To Attend Their Delinouency 

Yes. This question has yet to arrive at ihe Alaska Court of Appeals or the Alaska 

Supreme Court. However, it appears clear that the Alaska Supreme Court's decisions in 

RLR. t, P.H.,2 and J::l.annaizan, 3 will dictate that a juvenile has a fundamental personal 

right to attend their juvenile trial in-person. 

In arriving at its decision that the Alaska Constitution afforded juveniles the right 

to a jury trial, the Alaska Supreme Court in R.L.R. made the following broad 

observations: l) a juvenile adjudication is a taking of a liberty interest, 2) Due Process 

applies to juvenile proceedings, 3) the benevolent purposes underlying delinquency 

proceeds do not overcome constitutional rights, 4) considerations of efficiency give way 

to fundamental interests, and 5) under )iaker4 (in light of the stigma flowing from a 

juvenile adjudication, its penalties, and the purposes of !:he constitutional guarantee), 

i R.L.R. v. State. 487 P.2d 27 (Alaska 1971). 
2 P.H. v. State, 504 P.2d 837 (Alaska 1972). 
3 State v. Hannagan, 559 P.2d !059 (Alaska 1977). 
4 Baker v. Citv of Fairbanks, 471 P.2d 386 (Alaska 1970)(the Alaska Due Process 
Clause protects the right to a jury trial in misdemeanor trials). 

2 
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treating juveniles differently (for purposes of whether a jury trial is required) would be a 

"cynicai and unprincipled refusal to obey Lhe Alaska Constitution."5 The R.L.R. Comt 

also said this about R.L.R.' s absence from an evidentiary hearing that took adjudication 

testimony: 6 

We see no difference in principle between the child's right to be present at 
his hearing [under Children's Rule l2(c)(l)] and a criminal defendant's 
right to be present at his trial. 

The Alaska Supreme Court has held mat the right to confront one's accusers 

applies in a juvenile proceeding. 7 Under the Alaska Constitution, the right to be present 

during a criminal trial is grounded in the right to due process and the right to confront 

witnesses. 8 A defendant's right to be present in-person throughout a trial is a 

fundamental right.9 

Notably, the Alaska Juvenile Rules themselves state that, 10 

The juvenile has fae right to be physically present in the court for 
arraignment, adjudication, disposition, probation hearings; however, the 
juvenile may waive the right to be present. 

Based on the above, the Alaska Constitution affords a minor the persona! right to 

be present in-person during their adjudication. 

5 R LL< A 87 p 2d ·•t 3' "'3 JC, • ·'·"'-·-.-- • , ... ~ 1-~, " 
6 Id. at 42. 
7 P.Il 504 P.2d at 842. 
8 !:I gan, 559 P.2d at 1063 (citing the Alaska Constitution, Article l, §§ 7, I l), 9 Richardson v, State, 579 P.2d 1372 (Alaska 1978). 
10 Alaska Juvenile Rule 3(c)(l). Television and telephonic participation by juveniles 
shall not be allowed at adjudication triais or hearings where sworn testimony will occur. 
Alaska Juvenile Rule 3(c)(3). 

3 
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B. If A Minor .. Or The Minor's Parents. Are Unable To Pav For Travel And Per 
Diem For The Minor To Attend The Trial, fs The State Obligated To Fund Jhose Costs 
For the Minor? 

State funding is obligated. A minor has a protected right to attend their trial, and 

that right is a fundamemal constitutional right under the Alaska Constitution. ff a child 

(or usually the parent) is unable to fund travel to the courthouse, and food and lodging 

(per diem) during the trial, then funding is required. Othe1wise the lack of funding 

would nullify the minor's constitutional right. 

It is important to note that a juvenile delinquency situation is unlike an adult 

criminal situation in the following way. When an adult defendant is reieased to bail, 

they are released wi!J1 the requirement (among others) that they appear for further court 

proceedings (including trial). In adult situations, if released to bail, lhe adult must ger 

themselves lo the courthouse for trial and fund !heir own sustenance and housing ( or 

make their own arrangements for that). lt would be a unique situation where ,hat would 

not be the case. 

However, in a juvenil.e delinquency situation, when a child is release.ct into the 

care of their parent, guardian, relative, or other responsible person prior to adjudication, 

that is done to meet the mandatory central goal of juvenile proceedings: keeping the 

child in the home (or placing them in the !east-restrictive alternative if the home is not 

;: appropriate and a less-restrictive alternative to detention is avai.!able). 11 

d 
Requiring released juveniles to remain at the courthouse site upon release when a 

1 
home, or a least-restrictive alternative, is located elsewhere would nu!lify that mandate. 

Similarly, denying release to an appropriate home or least-restrictive alternative. based 

1
' Alaska Juvenile Rule l2(b). A.S. §§ 47.12.090, 47.l2.250(a)(2). (c) and (d). 

4 
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only on an inability to flmd travel back to the court (aiong with the other primary living 

expenses at the court site) would also nullify that mandate. 

This situation is similar to the requirement L'iat the state pay for counsel if L'ie 

minor (or in nearly all cases, their parents) are unable to afford the cost of counsel. That 

is because the right to counsel would have little meaning for the indigent if public funds 

were not made available to effectuate the right 12 

In Alexander, 13 the Alaska Supreme Court cited the concu.rr,mce in Nichols 14 as 

the authority for grounding a deprivation of the right to counsel in Alaska's Due Process 

Clause, It is of note that the majority decision in Nichols grounded its holding in 

A,4:icle I, Section l of the Alaska Constitution because the deprivation of counsel. for an 

indigent, 

[D]enied 'equal rights, opportunities and protecdon under the law' [and} . 
, , [t]he imposition of financial bmners restricting the completeness of a 
hearing of a motion to vacate sentence of a criminal defendant has no 
place in our heritage of equal justice under the law. 

This case, too, presents a similar situation: A drawing of a line based only on 

finances between the group of indigent children whose parents reside in a village that is 
19 : : 

~ i: not the situs of the courthouse and the group of indigent children whose parents just ~- M 

. .., () ~; 20 !I 
-::., ~ V'; 6 ,, 
Q u &! _ iB ! .. 

1
. happen to reside in the town ( or in easy travel distance ro the town) L'Jat is the situs of a l-Oc.·cc-. 

Q > :~ ~ b'; 21 , 
W· Ci (hci£ II 
W<:; ~r.:,,.,- 1: h w 0 ~ ,::,. &: H cou:rtl ouse. 
2::;;-'• 22 1. 
f- r.c > 4 Ct- ' <t ::;i, ... ,·g :j 
~a.ff; ~·i 23 !, 
IJ'.j!.L..,.,,c.,::, 
-~ 0 '/'..;:;. ('I 

~- UJ 3 ~- t 24 5gg•°'s 
q;[t°' t{ 

o _g 25 <. 

26 

In addition tc the constitutional right to attend a trial in-person, as noted in 

Section "A", above, the juvenile rules themselves require a minor's in-court appeara11ce 

12 Alexander v. City of Anchorage, 490 P.2d 910, 913 (Alaska 1971), 
Zaborac, 525 P.2d 537, 540 (Alaska 1974). 
i 3 Ak,xander, 490 P.2d at 915. 
14 Ni;;:;~ State, 425 P.2d 247,256 (Alaska 1967), 

5 
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during adjudication urJess a miuor waives the right 15 One of the goals of Alaska's 

- " , 16 jUVenue statutes 1s to: 

(9) provide due process through which juvenile offenders, victims, 
parents, and guardians are assured fair legal proceedings during which 
constitutional and other legal rights are recognized and enforced; 

The juvenile rules covering a minor's in-person presence at ad3udication are 

directive (mandatory) and not discretionary. Under those rules the minor has the right 

to be present at adjudication and the portion covering televised or telephonic 

pruticipation uses the language "shall not" for adjudication trials. In other words 

teievised or telephonic pruticipation is prohibited at adjudication (unless, of course, if 

the minor waives their in-person presence). 

A due process violation would occur when the right to appear in-person is set by 

rule, the governing statutes for juvenile proceedings stale that it was the. legislature's 

intent t.'1at the legal rights of minors be recognized and enforced in juvenile proceedings, 

and a lack of public funds led directly to the indigent minor being nnable to appear in­

person during their adjudication. 

A failure lo provide public funds would trigger the protection of due process and, 

ostensibly, the protection of equal protection. For those reasons, the expenditure of 

public funds is required if the child, or their- parents, do not have the financial ability to 

meet the necessities of a minor's travel and per diem. 

15 Alaska Juvenile Rule 3(c)(i) and (3). 
, 

1
" Aiaska Srntute § 48.12.010((b)(9). 

6 
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C. If The Minor Testifies. The Public Defense Agencv Pavs. But If the Minor 
Does Not Testify The Department Pays (Or The Court System Pays Under Alaska 
Administrative Ruie 12 And Then That Cost Is Shifted To The Depaxtment Under A.S. 
§ 47.l2.120(e)) 

1. The enabling statutes do not authorize paving for client travel and per 

The enabling statutes for OPA and the Public Defender Office ("PDO") do not 

authorize the expenditure of funds to pay for juvenile clients to travel to a trial site or 

for d1eir per diem during the trial. 

The enabling statutes authorize the incurring of ancillary services connected to 

the attorney representation during a case which fall within "the necessary .services and 

facilities of [the] representation, including investigation and other preparation." 17 

The legislative intent of the statute for "necessary services", such as 

"investigation and other preparation", is that the OPA is authorized to incur costs for the 

direct litigati.on or work performed on a case. "Investig-<ltion" and "other preparation" 

are specific examples of what the legislature intended for the general phrase "necessary 

services". The specific examples limit the general phrase to ot.'ler exaxnples similar to 

those specific examples. For that reason, oLfier examples that would fall within the 

general phrase of "necessary services" wouid be expenditures for witnesses, experts, 

testing, investigation, trial exhibits, and other such litigation costs. 

Costs of client travel and per diem are not examples similar to the statute's 

examples. That is, paying for a client to travel to a court site for trial and their per diem 

during a trial are not costs incurred while the attome.y, or attorney staff, are performing 

work on the case. Client travel and per diem do not fall within the general meaning of 

17 Alaska Statute§ 18.85.l00(a)(2). 

7 
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"necessary services." For that reason, OPA is not authorized to expend state funds for 

a client's travel to the courthouse or for their per diem during trial. 

Other amici, or parties, may argue that this Court should apply federal law 

concerning the federal Criminal Justice Act ("CJA") sratute, l 8 U.S.C. § 3006A(e)(!) 12
, 

a,,d argue because some federal courts 19 have interpreted the language in the federal 

statute to cover the cost of defendant transportation and maintenance in a few instances 

that Alaska should likewise interpret A.S. § 18.85.lOO(a.)(2)2° in a like manner or follow 

the federal authority. 

The language in the two statutes do not mh,or each other_ That strongly suggests 

that the Alaska statute is not a derivative statute taken from the federal statute. Further, 

and more importam, OPA is unaware of any l 969 Alaska legislative history for A.S. § 

18.85.lOO(a)(2) which expri::ssed an intent to adopt the federal statute or follow the 

federal law in this area. The Court should reject any invitation to fol.low or apply 

federal law if that should be proposed by one of the parties or allier amici. 

18 "Counsel for a person who is financially unable to obtain investigative, expert, or 
other services necessary for adequate representation may request them in an ex parte 
Efo!ication." 
1 United States v. Badalamenti, 1986 WL 8309 (S.D.N.Y. July 22, 1986)(travel cost 
allowed). United States v. Mendoza, 784 F.Supp.2d 281, 286 (E.D.N,T. 2010)(hotei 
costs allowed). ]lll.ite<;l States v. Malcolm, No. 3:13-cr-00178 (D.Conn., March S, 2015) 
(travel cost covered). See also, tifemioza, stating that its inte:rprntatioH of the CJA 
statute was "tortured" because its interpretation did not square with the legislative 
interpretative aids of "ejusdem generis am:! noscitur a sociis !' Mendoza, 734 
F.Supp.2d at 286 and n.5. Ejusdem generis is used to interpret ambiguous words and 
generally limits general tenns which follo'N specific ones to ·matters simifa1r to t..½ose 
specified. Noscitur a sociss is an interpretative aid meaning "it is known by its 
associates" and it is applied to giean a word's meaning from the words associated with 
it. The Office of Public Advocacy has made the ejusdem generis and noscitur a sociis 
arguments above aboU! A.S. § 18.85.1 OO(a)(2). 
20 "(2) to be provided with the necessary services and facilities of this representation, 
including investigation and other preparation." 

8 
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2. The Office Of Public Advocacy Is Obfomted To Pay For Client 'Travel 
::ind Per Diem ff The rvnnor Client Testifies 

Alaska Administrative Rule 7(d) and (f) allot travel and per diem costs to OPA if 

a person is a testifying witness. Rule 7 does not allot costs for non-testifying 

participants to OPA. The Office of Public Advocacy projects that none of the 

submissions of the oi:her parties, or amici, can point to any occurrence since the 1969 

enactment of A.S. § 18.15.100 that has resulted in OPA paying the costs of travel and 

per diem for released juveniles under the enabling statute, or the costs of travel and per 

diem for the juvenile's caretaker for the same pmpose. 

This cannot be the first time that this issue has arisen in Alaska in the nearly fifty 

years since the statute's enactment given Alaska's lack of a comprehensive road system 

in various parts of the state. That suggests that those costs, when iliey arose (even if the 

occurrence was seldom), were borne by some other agency other than OPA. 

Conversely, OPA projects that none of the submissions on this question can point 

to any time that OPA has interpreted A.S. § 18.15.JOO as covering such costs. In that 

light, it is notable that the period of time from 1969 to date is a long and continuous 

period in which the enabling statute has not been applied to require OPA to fund such 

3. The minor's travel and per diem costs fall to the Department 

AlaskaStamte § 47.!2.l20(e) states: 

The department shall pay all court costs incurred in all proceedings in 
connection with the adjudication of delinquency under this chapter, 
including hearings that result in the release of the minor. 

9 
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The statute indicates that the Department is the state agency that is taxed with 

covering the costs of juvenile adjudications. The costs of a minor's travel to the court 

house and their per diem dming ,he trial are necessary trial expenditures that are 

covered by the statute, 

4. The court svstern covers the minor's cost of travel and per diem under 
Administrative Rul.e 12, but that cost is assumed by the Department 

If A.S. § 47.12.!20(e) did not cover the costs directly, then the court system has 

the authority under Alaska Administrative Rule 12 to cover the costs. Rule 12 provides 

for the appointment of counsel and L'le payment for other expenses on the behalf of 

indigent defend,n1ts when the enabling statutes for the two Alaska public defense 

agencies do not cover the situation. Ruk 12(e)(5)(E) (iii) covers constitutionally 

required appointments and specifically lists costs for "necessary travel and per di!!m." 

A minor has a fundamental right to attend their adjudication trial. in-person. 

Therefore ilie travel and per diem issue is of constitutional dimension. The cost of 

travel to the adjudication trial and the cost of per diem during the trial are not covered 

by the two public defense enabling statutes. That tliggers the operation of Rule 12. 

Rule 12(e)(5)(E} (iii) specifically covers travel and per diem. 

Under Rule 12, the court system could cover the costs if the costs are not allotted 

to an agency by law. However, when the court system assumes the costs under Rule 12. 

Alaska Statute § 47.12. l20(e) shifts tJmse costs to the Department. 

w 
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D. If A Minor Or The Minor's Parent Are Unable To Pav For Travel And Per Diem For The )Vtinor's Parents To Attend The Minor's Trial Is The State Obfo,ared To Fund Those Costs?. 

This question calls upon a trial court to analyze the basis for an indigent parent's 

right to travel to the trial and their per diem during the trial. The three general bases for 

analysis are; l) the minor's constitutional 1ight to attend trial and the parent's necessary 

pres,onces during the travel to get to the trial and to b(e at a place of lodging with the 

child during the tria! (separate from the parent's right to be in the courtroom during 

trial), 2} the minor's right to have their parent with them during trial, or 3) the parent's 

own right to be present during the juvenile's trial. It would seem that the above 

questions need to be analyzed on a case-by-case basis after applying the facts of a 

13 , particular situation to the following general frameworks. 

14 

15 

16 

1.7 

l8 

1. Jhe minor's constitutional right to attend trial and the parent's necessary oresences during the travel to get to the trial and be at a place of lodging with the child during the trial 

If the minor was prevented from attending the trial because funds were provided 

for the child's travel but no funds are provided for the parent's travel (which are 

19 ,,, necessary for the child to travel), then the lack of fonds for the parent's travel wouid 

20 : frustrate the constitutional right of the minor to attend their trial. I In that insumce, fonds I 
'· for the parenC.s travel would be obligated. 

If during the trial the child was in tbe parent's custody, and funds were provided 

for the per di~m for the child, but not the parent, then that would fmstrate the 

1 
constitutional right of tbe child to attend d1eir tdaL That would rise to the level of a ' 

·, constitutional deprivation because although the child was entitled to be provided with 26 

1
per diem at the court site, the child could not reside alone without the parent -- which 

l l 
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12 

13 

l4 

15 

16 

would mean that the child would effectively have no place to stay even though the cost 

of lodging for the child was covered. 

Denying rnch a parent per di,:m would also raise another troubling constitutional 

problem because without the parent's custodial presence while outside the courtroom, 

the evocation of theo constitutional right would effectively retw·n the child to state 

custody. That would have a serious chiiling effect on juveniles choosing to exercise 

their right to be present. 

In ~,21 the Alaska Supreme Court reasoned that due process under the 

Alaska Constitution required that judicial vindictiveness not play any role in a 

I resentencing (fo!lowing a successful appeal) because 1:he fear of judicial vindictiveness ' 

: might deter defendants from exercising their right to appeal or collaterally attack their 

', conviction. The Court reasoned that Due Process, 

[F]orbids placing a limitation on the defendant's right to a fair trial by 
requiring a defendant to barter with freedom for the opportunity lo 
exercising it. 

17 ii 
lt would seem that many children might prefer to remain in the custody of tl1eir Jg 

,,:,parents (or other appropriate person) rather than return to state custody if they could. !9 ,1· 

20 I\Tne principle against chilling a constitutional right is equaliy applicable to simations 

21 ':When, although wanting to be personally present at their trial, juveniles might choose to 

,!forego the right (and instead attend their trial telephonically) solely to be abie to 1

1
: 

I 
\ ~:ontinue to reinain with their parent. 

26 :; 

(t 1 Si,ngloak v, State. 597 P.2d J 42, 143~45 (Alaska l 979). 

12 
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2. The minor's right to have their parent with them during trial 

The Office of Public Advocacy is aw are of one Alaska appellate case, Aiken, 22 

discussing the application of a prior Alaska juvenile statme that required parental 

presence at all juvenile proceedings. In that case, Aiken's parents were not present at 

his change-of-plea but tho trial court in his new case found that his interests were 

adequately protected during the prior proceeding by the minor's attorney. 23 

Despite the attorney's trial presence, the appellate court noted that fae statute was 

mandatory in nature, it ruled faat parental presence was a perquisite to a juvenile 

conviction, and because there was no showing of "substantial compliance" in the prior 

proceeding with the rule's mandatory attendance requirement, the appellate court 

voided Aiken's prior conviction and held that fae prior collviction could not be used to 

enhance his sentence in his current case. 24 

That particular holding in Aikens has not been modified by subsequent Aiaska 

cases. Aikens was not a situation where his parents were present by other means than 

being in-person in the cowtroom. They were absent ail. together. 

3. Jhe parent's own right to be present during the iuvenile's trial 

In Alaska, parental notice and mandato,y presence (unless excused for "good 

causeH by the court) is provided for by statute, 25 The statutes mar1.date the personal 

22 Aiken v. State, 730 P.Zd 821 (Alaska App. 1987). 
23 Id. at 823-24, 
24 [d. 
25 Alaska Statutes§§ 47. l2.090(a)(require tl1at a parent or guardian agree with a request 
to waive counsel in certain circumstances), 47.12.l lO(notice to be given to rhe fosrer 
parent and an opportunity to be heard), 47J2.130(notice to parents when the 
predisposition report will b~ ready), 47.12.150 (legal custody, guardianship and residual. 
parental rights and responsibilities), 47, l 2J55 (a)(parenta! mandatory presence at each 

13 
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appearance of the parent when the juvenile has not appeared voluntarily in response to 

the suminons. 26 The juvenile rules smte that parental presence is required for hearings 

UI,!ess excused for "good cause". 27 The juvenile rules also track other starutory parental 

requirements. 28 

Sections D(2) and (3) above suggest several factors to be analyzed by trial judges 

in deciding whether public funds for parental travel and per diem are required, or not, 

when a parent need not be in Lrie company of a child during the travel to the court house 

and during the housing at the court house site. 

First, Aike!!!J. indicates that Alaska appellate courts may continue to take parental 

trial. absences seriously when there are Alaska statutes that mandate parental presence. 

The current statutes are mandatory in nature. There is a serious argument that the 

! current statutes have been strengthened since Aikens was decided because the current 

statutes include mandatory parental. presence not only as an underlying reason for the 

juvenile statutes themselves but in multiple places within the statutes. 

Second, trial courts should be cognizant of whed1er the facts of a particular case 

meet "good cause" for a parema1 absence or if "substantial compliance" for a parental 

absence. That assessment should also encompass whether the particular situarion calls 

for the parent's presence in-person or whether a telephonic presence is sufficient 

j heacring dTh-ing the proceedings unless excused for good cause), 47 .12.250 (b) and (c) 
(parental notification and mandatory presence during temporary derention and the 
detention hea,ing). A goal of the Alaska's juvenile statutes is to require parental or f
6
uardian part!cipati~.:1· Alasl:,.a ~talule § 47 .12.110 (b)(6). 
Alaska Sta,me § ·.J.12.070(2;. 

27 Alaska Juvenile Rule 3(b). 
28 Alaska Juvenile Rule 8(b) and (c). 

14 
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Based on the above, OPA suggests that it is a case-by-case determination if 

public funds are obligated for the payment of parental travel and per diem (when the 

situation is that the parent need not be in tl1e company of the child during the ttavei to 

the court house or tlle child need not be in their company at the housing during the rria!). 

E. The Office Of Public Advocacv Does Not Pav For A Parent's TraveI 
Costs And Per Diem Costs To Attend A Minor's Tlial 

It is OPA's position, for the reasons given above, that OPA's enabling statute 

forbids the funding of a parent's travel or per diem unless the parent: is a testifying 

witness called by OPA at the trial. 

F. Conclusion 

For the foregoing reasons, this Court should conclude that a minor has a 

prntected right to be present at their adjudication trial. Public funds must be made 

available for an indigent minor's travel and per diem costs for tliaL The Department 

covers the costs. The Office of Public Advocacy only covers the costs if !he minor 

tesrifies dming their triaL 

Public funds must be made available for an indigent parent's travei and per diem 

costs on a case-by-case basis. The Department covers those costs. The Office of Public 

Advocacy only covers the costs if the ()PA defense attorney calls the parent to testify 

15 
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In the Matter of' 

 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT BETHEL 

Case No. 4SM-l6-01 DL 
Case No. 4 SM-15-03 DL 

A minor under 18 years of age 
Dnte ofBi1th:  

) 
) 
) 
) 
) 
) 
l 

Order on Transportation and Per Diem Expenses 

The court solicited and received informative briefs from the Office of Public Advocacy, 

Public Dcfondcr Agency, Alaska Court System, Department of Law, and the Division of Juvenile 

Justice on the question whether the State of Alaska must fund travel and per diem for adjudication 

to an indigent juvenile charged with acts of delinquency, and a parent of that minor. The agencies 

concmred that by rule, statute and/or consti1utional due process principles, the minor and a parent 

should be provided with transportation and per diem connected with the minor's actual attendance 

at adjudication. The agencies disagree which agency should bear ultimate responsibility for those 

expenses. 

This court is persuaded that the Department of Health and Social Services, Division of 

Juvenile Justice (DJJ) is responsible for the cost of transportation and per diem for an indigent 

minor, and one parent of the minor, to attend the adjudication trial on delinquency charges. Such 

costs are not for ACS because it docs not involve appointment of counsel other than the PDA or 

OPA. Alaska Adm in. R. 12(e)(I). There being no Rule 12 appointment, Ll1ere cannot be Rule 12 

expenses. Alaska Admin. R. I 2(e)(5). On this point, the court disagrees with the analysis by OPA. 

The court docs agree with OP A and the PDA that theirrespcctive enabling statutes do not encompass 

Order 011 Transportation and Per Diem Exrcnses 
In,.,   Case No. 4SM-15-03/16-01 DL 
Pugc I o/'2 Cascs/Dclinqucncy/ Order re Costs.wpd 
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travel and per diem for the minor's or a parent's attendance at tl1e adjudication in a delinq ucncy case, 

unless the minor or the parent is called as a witness by appointed counsel. Alaska Ad min. R. 7. The 

Attorney General did not express an opinion whether providing for an adult client's transportation 

was "a necessary incident ofrepresenta!ion." Attorney General Opinion, 1977 WL 22018 (October 

7, 1977). The legislature could have made client travel and per diem an aspect ofrepresentation to 

be Hmded as an aspect of co1mse!'s appointment~ but it did not. 

On the other hand, as stated in Attorney General Opinion, 1978 WL 18588 (Sept. 25, 1978), 

"the general dmy orthe commissioner of public safety to transport prisoners ... is superseded by the 

specific duty of the commissioner of health and social services with respect to juveniles under AS 

4 7. l 0." Part of the statutory undertaking by DHSS through DJJ is to "provided due process through 

which juvenile offonders, victims, parents and guardians arc assured fair legal proceedings during 

which constitutional and ot11er legal rights are recognized and enforce." AS 47. 12.010(6)(9). Not 

surprisingly, there are costs for doing so. Indeed, ACS argues in its brief that the memorandum 

opinion in In 1·e MT. unnecessarily examined legislative history from decades ago rathe,· than simply 

acknowledge "cos1s" means costs. ACS also observes that if the court undertook payment of 

transpor1ation and per diem, AS 47.J2.120(c) would obligate DJJ to reimburse ACS for "court 

costs." 

DJJ shall be responsible for funding the winor's and one parent's !ransportation and per diem 

for the adjudication trial. 

I! is so ORDERED this 3011
' day of August, 20i6. 

Order on Transportation and Per Diem Expenses 
/11 re   Case No. 4SM-l 5-03/l 6-0 I DL 

- , £_,r 
By:.........,_;..~v-1- \' 

Superior Court Judge (~harles W. Ray, Jr. 

Pnge 2 of2 Cascs/Dclinqucncy/ Order re Costs.wpd 
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