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ARGUMENT
The Trooper Disciplinary Records Cannot Currently be Produced in Basey’s
Criminal or Civil Cause
In addition to relying on inappropriate caselaw pertaining to the standards
for release of personnel files in state criminal cases, the State ignores several
fundamental flaws with its argument.

1. Basey’s criminal case is currently before the Ninth Circuit, thus the trial
court will not open discovery again.

2. A simple check of Basey’s civil case on PACER would reveal that the case
has been stayed pending the final disposition of Basey’s criminal case.
This Court may take judicial notice of this fact. Thus, discovery cannot be
had in this case until some undetermined point in the future.

3. Assuming Basey could seek Trooper disciplinary records in his criminal
case, “the federal government [has] no duty to obtain from state officials
documents of which it was aware but over which it had no actual control.”
U.S. v. Chavez-Vernazo, 844 F.2d 1368, 1375 (9th Cir. 1987); U.S. v.
Higginbotham, 539 F.2d 17, 21 (9th Cir. 1976) (request for production of
photographs denied because they “were never in possession of the United

States...”). Since the disciplinary records at issue are State records and



not in the custody or control of the United States, these records are not
required to be disclosed in a federal criminal case.

4. Subject only to the State-litigation exemption (AS 40.25.122), the Alaska
Public Records Act imposes no requirement that individuals involved in
federal court proceedings to utilize those proceedings instead of a public
records request for information.

In short, this is the only forum in which the Trooper disciplinary records can be
obtained. Finally, the State makes a factual claim that is untrue, that “Basey was
provided in connection with the federal prosecution...all of the materials he again has
been provided in this civil public records case.” Opp. at 10. The State digital forensic
examination records from the illegal search of Basey’s devices were not provided to
Basey in his federal criminal case. These records may have been critical to exposing the
tainted nature of the government’s investigation, but were obtained by Basey only after
he was convicted.

CONCLUSION

The Trooper disciplinary records are disclosable and this forum is the proper

place for their disclosure.
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Respectfully submitted this 9 d day of a‘/tObff‘ ,2018.
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