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IN THE SUPERIOR COURT FOR THE STATE OF AL ARKRICT

. I P4y
FOURTH JUDICIAL DISTRICT AT BE’}H’M,B
- JLRIVTRIAL COURTS

THOMAS J. OLSON, F o

)
) T b K
Plaintiff, )
VS, )
)
CITY OF HOOPER BAY, )
OFFICER DIMITRI 0OAKS, )
OFFICER CHARLES SIMON, and )
OFFICER NATHAN JOSEPH, )
)
)
)

Defendants.

Case No. 4BE-O7-‘Q_QD Cl

COMPLAINT FOR DAMAGES
Plaintiff Thomas J. Olson, through his attorney, Michele Power of Power and
Brown, LLC, brings this cause of action against Defendants City of Hooper Bay,

Officer Dimitri Oaks, Officer Charles Simon, and Officer Nathan Joseph, alleging as

follows:

1. Plaintiff Thomas J. Olson is a resident of Hooper Bay, Alaska, Fourth Judicial

District.

Defendant City of Hooper Bay is an Alaska municipality in western Alaska,

Fourth Judicial District.

Simon, and Officer Nathan Joseph were residents of Hooper Bay, Alaska and

employecs of Defendant City of Hooper Bay's Police Department,

4. On or about December 26, 2006, Officer Dimitri Oaks, Officer Charles Simon,

Exc.
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and Officer Nathan Joseph responded to a request for a welfare check at the

Thomas J. Olson residence in Hooper Bay, Alaska.

When the officers arrived at the Olson residence, they found Mr. Olson asleep.

check, thcy awakened Mr. Olson out of a decp sleep, rolled him over and

1

|
Even though the officers were present in the residence to conduct a welfare ( -

|
handcuffed him behind his back. ;

As the officers escorted Mr. Olson out of the residence, they slipped and fell to
the floor.

|
Thereafler, the officers repeatedly tazered Mr. Olson even though he was : l i

handcuffed and they outnumbered him three to one. ‘-

Throughout the encounter, the officers taunted Mr. Olson, attempting to incite

him to resist.

As a direct result of the officers’ use of unreasonable and unjustified force, Ms. !

Olson suffered serious physical and emotional injury.

Count I - Excessive Force f { ;
Plaintiff incorporates all preceding paragraphs of this complaint. / -

Officer Dimitri Oaks, Officer Charles Simon. and Officer Nathan Joseph used

excessive force in restraining Mr. Olson.
As set forth above, the officers repeatedly tazered Mr. Olson, even though Mr.

Olson’s was handcuffed and outnumbered.
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The actions of the officers constitute excessive force which was unreasonable
and unnecessary under the circumstances and exceeds the scope of the officers’
privilege codified in AS 11.81.370 and AS 12.25.070.

By exercising excessive force and exceeding the scope of their codified
privileges, Officer Dimitri Oaks, Officer Charles Simon, and Officer Nathan
Joseph caused Mr. Olson to suffer substantial injury and damages in an amount
to be proven at trial, but in any event in excess of $100,000, including but not
limited to past and future medical and rehabilitation €Xpenses, past and future
pain and suffering, past and future lost wages, past and future inconvenience

and past and future lost enjoyment of life.

Count 1] - Assault and Batte
=——===455ault and Battery

Plaintiff incorporates ajl preceding paragraphs of this complaint.
Officer Dimitri Oaks, Officer Charles Simon, and Officer Nathan Joseph acted
intending to cause a harmful or offensive contact with Mr. Olson.

Mr. Olson was put in imminent apprehension of a harmfu] or offensive contact
and a harmful or offensive contact resulted.

Officer Dimitri Oaks, Officer Charles Simon, and Officer Nathan Joseph are
thereby liable for an assault and hatery.

As a result of the officers’ actions, Mr. Olson suffered substantja) injury and

damages in an amount to be proven at trial, but in any cvent in excess of

-3~

Exc.

e ——



A -,

POWER a0 B ROWN L1¢

cevs AT [

w933y

4 sk
AEBIE BN

B

o o

$100,000, including but not limited to past and future medical and rehabilitation
expenscs, past and future pain and suffering, past and future lost wages, past

and future inconvenience, and past and future lost enjoyment of life.

Count III - Vicarious Liability

Plaintiff incorporates all preceding paragraphs of this complaint.

The officers’ acts were within the scope of their employment and the officers
were aided in accomplishing their acts by their positions with the City of
Hooper Bay.

Further, the officers’ actions were based on their "motivation to serve" the City
ot Hooper Bay.

Defendant City of Hooper Bay, as the employer of Officer Dimitri Oaks,
Officer Charles Simon, and Officer Nathan Joseph, is vicariously liable for the !

intentional and negligent actions of the officers, as described herein.

As a result of the actions depicted above, Mr. Olson suffered substantial injury

7
and damages in an amount to be proven at trial, but in any event in excess of ’! -
$100,000, including but not limited to past and future medical and rehabilitation !
expenses. past and future pain and suffering, past and future lost wages, past |
and future inconvenience, and past and future lost cnjoyment of life. ,' ,

J
; j
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Count IV - Punitive Dama es
—————>tunitive Damages |

Plaintiff incorporates af] preceding paragraphs of this complaint.

The actions of Officer Dimitri Oaks, Officer Charles Simon, and Officer

Nathan Joseph were outrageous and taken with reckless disregard to the rights |

of Mr. Olson. [

/

|

As a result of the outrageous actions taken by Officer Dimitri Oaks, Officer j
Charles Simon, and Officer Nathan Joseph against Mr. Olson, he is entitled to ,

punitive damages in an amount to be determined by the jury. /

Prayer for Relief

WHEREFORE, Plaintiff requests the following rejjef:

yet to be determined by the jury, but in any event greater than $ 100.000.00;
Judgment against Officer Dimitri Oaks, Officer Charles Simon, and Officer

Nathan Joseph for punitive damages; /

POWER AND BROWN, 1.1 ¢
Altorneys for Plaing

By:

l\EHQJEW'cr
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT BETHEL

S
THOMAS J. OLSON, Oer

Plaintiff,

CITY OF HOOPER BAY, OFFICER
DIMITRI OAKS, OFFICER CHARLES
SIMON, and OFFICER NATHAN JOSEPH, 4BE-07-26 CI

Defendants.

ANSWER
The defendants, City of Hooper Bay, Officer Dimitri Oaks, Officer Charles
Simon, and Officer Nathan Joseph, answer plaintiff’s complaint as follows:

1. Defendants admit the allegations of paragraphs 1, 2 and 3 of the complaint.
2. In response to paragraph 4 of the complaint, defendants admit that Officers

Oaks, Simon and Joseph were dispatched to the Thomas J. Olson residence in Hooper
Bay on or about December 26, 2006. All other allegations of paragraph 4 are denied.

3. In response to paragraph 5 of the complaint, defendants admit that when the
officers arrived at the residence they found the plaintiff and that, after investigating
circumstances in the residence and determining that the plaintiff was endangenng the
weltare of the children present in that residence, they handcuffed the plaintiff. All other

allegations of paragraph 5 are denied.

4. Defendants deny the allegations of paragraphs 6 through 9 of the complaint.

Answer 4BE-07-27 Ci
Olson v. City of Hooper Bay et al. Page | of 3
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5. Paragraph 10 of the complaint merely reincorporates the allegations of

preceding paragraphs and no separate response is therefore necessary.
6. Defendants deny the allegations of paragraphs 11 through 14 of the complaint.

7. Paragraph 15 of the complaint merely reincorporates the allcgations of

preceding paragraphs and no separate response is therefore necessary.

8. Defendants deny the allegations of paragraphs 16 through 19 of the complaint.

9. Paragraph 20 of the complaint merely reincorporates the allegations of
preceding paragraphs and no separate response is therefore necessary.

10. Defendants admit the allegations of paragraph 21 of the complaint.

I'1. In rcsponse to paragraph 22, defendants admit that the officers’ actions were
based at least in part by their motivation to serve the City of Hooper Bay.

12. Paragraph 23 is a legal assertion which requires no separate response.

[3. Defendants deny the allegations of paragraph 24 of the complaint.

14. Paragraph 25 of the complaint merely restates preceding allegations and no
separate response is neccssary.

I5. Defendants deny the allegations of paragraphs 26 and 27 of the complaint.

AFFIRMATIVE DEFENSES

l. PlaintifT"s injuries are a result, in whole or in part, of his own negligence

or fault.

2 Plaintiff has failed to mitigate his damages, in whole or in part.

3 Plaintiff’s claims are barred by public policy.

Answer 4BE-07-27 C1
Olsonv. City of Hooper Bay et al. Page 2 ot 3
Exc.
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4. Plaintiff’s Complaint fails to state a claim upon which relief can be

granted, cither in whole or in part.

5. Plaintiff’s Complaint is barred by the doctrine of qualified immunity.

PRAYER FOR RELIEF

Defendants request relief as follows:

1. That plaintiff’s claim be dismissed, and that plaintiff take nothing

thereby.
2. For an award of the defendants’ costs and attorney’s fees.
3. For such other and further relief as the court may deem just and proper.

DATED this 28" day of February, 2007.

Philip M. Pallcfberg”’

AK Bar No. 8406044
Attorney for Defendants

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this Q day of February, 2007, the
undersigned caused a copy of the Answer to be sent via fax and first class mail,

postage pre-paid, to:

Michele L. Power
Power & Brown L.I.C
P.O. Box 1809
Bethel, AK 99559

Answer 4BE-07-27 ClI
Olson v. City of Hooper Bay ¢t ul. Page 3 of 3
Exc.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
" k‘ic

FOURTH JUDICIAL DISTRICT AT BETHEL “** / | 2008

THOMAS J. OLSON, )
Plaintiff, ;
)
Vs, )
)
CITY OF HOOPER BAY, OFFICER DIMITRI, )
OAKS, OFFICER CHARLES SIMON, and )
OFFICER NATHAN JOSEPH, )

. ) Case No. 4BE-07-26 CI

Defendants. )
)

DEFEND. ON

IMMUNITY

Pursuant to Alaska R. Civ. P. 56, defendants, through counsel, move for summary
judgment on quah'ﬁed immunity. In addition to seeking qualified immunity, Om'cer Demetri
Oaks also moves for summary judgment because he never deployed a taser as alleged in the
Complamt The City also moves for partial summary judgment as to the allegations against

Officer Oaks for the same reason.

These motions are supported by the attached Memorandum and the Affidavits of
Officers Nathan Joseph, Charles Simon and Demetri Oaks. Proposed orders are attached for the
Court's convenience.

DATED this || day of April, 2008, at Bethel, Alaska.

ANGSTMAN LAW OFFICE
Attorneys for Defendants

Motion for Summary Judgment

Olson v. Hooper Bay, Case No. 4BE-07-26 CI Page 1 of 26
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BETHAL, ALASHA
28559
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CERTIFICATE OF SERVICE

This is to certify that on Apnl {4 , 2008,
a true copy of the foregoing docurnent was
piaced in the court mailbox of:

Michele Power
Power and Brown, LLC

BYMﬂIL%ZJ!‘/

Motion for Summary Judgment
Olson v. Hooper Bay, Case No. 4BE-07-26 CI

Matthew Widmer
Bar No. 0605029

Page 2 of 26
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT BETHEL

THOMAS J. OLSON,
Plaintiff,

vs.

OAKS, OFFICER CHARLES SIMON, and
OFFICER NATHAN JOSEPH,

Case No. 4BE-07-26 CI

)

)

)

)

)

)

CITY OF HOOPER BAY, OFFICER DIMITRI, )
)

)

)

Defendants. )
)

On December 26, 2006, at approximately 4:05 a.m., Hooper Bay police officers found
Thomas “Boya” Olson endangering the welfare of his children, three toddlers and a newborn
infant. Both Boya and his adult brother were intoxicated and passed out, while the four
infants were nearby on a mattress lying on the floor. The front door and the door to fhe arctic
porch had been left wide open with night-time temperatures of 5 degrees Fahrenheit. There was
no sober adult to care for the children, including the newborn baby, a clear violation of AS
11.51.110. While one officer struggled with » two other officers attempting to
escort & handcuffed Boya Olson out of the residence slipped and fell to the floor where Boya
kicked the two officers in the chest, thigh and knee. After an extended struggle with the
officers, with Boya kicking and attempting to bite, it took multiple deployments of the taser to

subdue Boya and allow the officers to gain control of the situation. Under these facts, any use

Motion for Summary Judgment

Olson v. Hooper Bay, Case No. 4BE-07-26 CI Page 3 of 26
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99550
(307) 543-2972

of the taser on a battling Boya Olson was within the reasonable range of force a police officer in
this situation could decide to use. Officers Nathan Joseph, Charles Simon and Demetri Oaks are
entitled to qualified immunity. Since the claims against the City of Hooper Bay are premised on
the officers’ use of force, the City is also entitled to summary judgment.

FACTS

H P Led

Al 'y “Endangering the W

Alaska reached a crisis in the late 1990s, when the state earned the tragic distinction of
having the highest rate of child abuse and neglect among all 50 states. See Governor’s
Transmittal Letter concerning the enactment of ch. 99, SLA 1998 (SCS CSHB 375 (JUD)),
1998 House Journal 2201, et seq.' In 1997 alone, more than 15,500 reports of child abuse and
neglect were filed in Alaska, with 38 substantiated cases for every 1,000 children in the State’s
population. Id. After Alaska became the state with the worst record concerning the safety of its
childrén, the governor and the legislature tried to “break the cycle of abuse and neglect” by
passing a comprehensive set of laws designed to address care providers’ alcohol abuse and “to
put children first.” Id. While an adult with a drinking problem might feel he had the right to
drink himself into oblivion in the presence of this minor child as long as he did so in the privacy
of his own home, HB 375 put an end to that misguided and dangerous pattern of neglect and

abuse.

HB 375 enacted AS 11.51.110, “Endangering the welfare of a child in the second

'Available at:
http://www legis. state ak usbasis/get_single_journal.asp?session=20&date=19980202&beg_pag

e=2197&end page=2210&chamber=H&jm=2201

Motion for Summary Judgment
Olson v. Hooper Bay, Case No. 4BE-07-26 CI Page 4 of 26
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I degree.” That 1998 statute declared: “A person commits the crime of endangering the welfare
of a child in the second degree if the person, while caring for a child under 10 years of age, . . ..

is impaired by an intoxicant . . . and there is no third person who is at least 12 years of age and

‘not impaired by an intoxicant present to care for the child” AS 11.51.110(a)2). Under AS

]

[1.51.110, “impaired means that a person is unconscious or a person is physicaily or mentally

{ ] affected so that the person does not have the ability to care for the basic safety or personal needs
! of a child with the caution characteristic of a sober person of ordinary prudence.” AS

U TL51.110(b)1).

[ } In addition, “a person commits the crime of reckless endangerment if the person

| recklessly engages in conduct which creates a substantial risk of serious physical injury to

1{ j another person.” AS 11.41.250(a).

) On December 26, 2006, at approximately 3:55 a.m., . . the girlﬁjcnd of 36-
' year-old Boya Olson, called the Hooper Bay Police Department to report that Boya was
{ J ' intoxicated and her kids were in Boya’s care. Exhibit J, Hooper Bay Police Department
Dispatch. requested that police check on the welfare of the young children located at
! the Olson residence. Id. Sgt. Nathan Joseph and Officer Demetri Oaks were dispatched to

i perform the welfare check. Id.

Angetman Law omce || 1he Officers’ Prior Knowledge of Boys Olson’s Risk o_Himself and Othey Children

ATTORNEYS AT LAW
PO. BOX 585
BETHEL. ALASKA
559
i (BO7) 543-2072

This December 26, 2006 request for a welfare check was not Boya’s first run-in with the

Hooper Bay police. He is well-known by Hooper Bay Police officers for his heavy drinking.

Motion for Summary Judgment
Olson v. Hooper Bay, Case No 4BE-07-26 CI Page S of 26
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See, e.g., Exhibit A, Arrest tape at 10:13 to 9:42. On June 26, 1998, Sgt. Joseph had
previously arrested Boya for providing alcohol to six minors. Exhibit B. Thus, Sgt. Joseph had
prior knowledge of Boya’s felony conviction, his history of criminal acts involving intoxication,
and prior endangerment of minors by providing them with alcohol. On May 12, 1994, Corporal
Charles Simon investigated Boya’s self-inflicted gunshot wound, an apparent suicide attempt.
Exhibit C. Thus, Corporal Simon had prior knowledge of Boya’s self-harm, his use of firearms,
his capacity for sudden, impulsive, violent behavior, and his past mental health referral. On |
December 11, 2006, Officer Demetri Oaks investigated Boya’s neighbor’s 4:30 a.m. complaint
about drunks. Exhibit D. As a result of this complaint, Boya was cited for disorderly conduct
on December 11, 2006, and had already been served with a summons to appear in district court
on December 28, 2006, for his disorderly conduct charge. Thus, Officer Oaks had prior
knowledge of Boya's intoxication and his latest run-in with his neighbor.

Boya’s Endangermen h Toddl nd the N m Infan 26

2006

°

On December 26, 2006, at approximately 4.05 a.m. in response to
concerns about the safety of her children, Joseph and Oaks arrived at the Olson residence in
Hooper Bay. The officers discovered the front door had been left wide open, as well as the door
separating the arctic porch and the residence. Joseph Affidavit at 2 and 3. The temperature was
S degrees Fahrenheit. Exhibit E. Sgt. Joseph loudly knocked on the open door approximately
four times and heard a faint voice say come in. Joseph Affidavit at 4. Joseph and Oaks stepped

into the residence and went upstairs. At the top of the stairs, Joseph knocked again and heard

the same faint voice say come in. Joseph Affidavit at 4.

Motion for Summary Judgment
Olson v. Hooper Bay, Case No. 4BE-07-26 (1 Page 6 of 26
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At the top of the stairs, Sergeant Joseph saw 23-year-old Boya’s brother,
passed out on the couch. Nearby, Boya was passed out on a bed. Joseph Affidavit at 5. Near
the couch was another mattress on the floor, where three toddlers ranging from one to four
years in age and a newborn infant were laying or sitting. 1d. at 5. Sgt. Joseph asked the oldest
toddler, four-year-old C.0., where everyone was and C.O. answered they weren't there Joseph
asked C.O. if "was sober and C.O. replied that - wasn't sober. Joseph asked C.0O. if

had been drinking and C.0O. indicated that “had beenldrinldng. Id. at 6; Exhibig A at
37:57. Joseph saw trash on the floor and observed the floor was slippery because of a slime on
the floor, making it hard to walk in certain areas. Joseph Affidavit at 7.

Sgt. Joseph walked to the bed where Boya was passed out, woke Boya, and asked him
where everyone was. Boya responded that he was “good” and wanted to know why the police
were there. Joseph told Boya that the police were there to do a welfare check and had found
both doors to the residence had been left wide open. Boya responded: “Really?” Joseph .-
Affidavit at 8; Exhibit A at 37-34. Joseph asked Boya to stand up so he could do a quick
sobriety test. Boya immediately got confrontational and accused the police of “trespassing.”
Continuing to argue and refusing to immediately stand up as instructed, Boya appeared to
Joseph to be belligerent and aggressive. Consequently, Sgt. Joseph handcuffed Boya. Joseph
Affidavit at 9. Sgt. Joseph then tried to determine the age of the newborn, but Boya wasn't
responsive. Id.; Exhibit A at 36:04. Meanwhile, the police tried to wake L, but .

did not regain consciousness. Joseph Affidavit at 10, Exhibit A at 36:04. Suddenly and

unexpectedly, Boya began yelling: “No more! No more! This is bullshit!” See Exhibit A at

Motion for Summary Judgment

Olson v. Hooper Bay, Case No. 4BE-07-26 CI Page 7 of 26
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35:45. The officers tried to calm Boya down by telling him, “There’s a baby in the house,
Boya.” Id.; Joseph Affidavit at 10. However, Boya continued to yell and rant, clainxir;g the
police had not knocked and Boya had not said “come in.” “You walked into my fucking bed.
You go in there and wake me up! Bullshit!” Exhibit A at 35:05. Itis only after Boya’s
screaming tirade, lasting over a minute, that « finally regained consciousness. Id. at
34:02; Joseph Affidavit at 10. After four attempts to get . to sit up, an officer handcuffed
, telling him the cuffs would come off when the police were done with their welfare check.
Boya’ i hi i ugh i r th il “ASAP”
Boya’s arguing was continuous and foud. When the officers responded to Boya’s
aggressiveness by calling for backup, Boya went into a frenzy. Yelling at the top of his lungs,
with egging him on, Boya screamed: “This is bullshit!” and bellowed “trespass!” and
“motherfucker!” at the officers. Exbibit A at 32:54. In response, the police again used the

radio to call for backup “ASAP” to “assist with the kids.” Id. at 31:01 - 30:56; Joseph Affidavit

at 11

Boya’s reaction was to just yell louder. Boya also told the police:

Boya: “You can get shot for trespassing! You can get shot for
trespassing!

Officer: “Are you threatening me?”’

Boya: “No. I'm telling you!"

Exhibit A at 29:35; Joseph Affidavit at 11. As Boya continued yelling at the police, the officers
made their third call for backup in five minutes. See id, at 32:54 and 31:00 and 27:48, Joseph

Affidavit at 12. Right after this third call for help, tried to get up and approach Boya.

Motion for Summary Judgment
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Exhibit A at 27:03. The officer instructed to “Have a seat” and “Stay right there,” in
order to keep both brothers separated.

Micers’ to th Boya’ in mptin

Less than three minutes after the last call for backup, Cpl. Charles Simon arrived. Sgt.
Joseph gave the order to “Get him [Boya] out of here.” Ig. at 24:40. Cpl. Simon observed
Boya’s high degree of intoxication. Simon Affidavit at 4.

Simon and Oaks tried to get Boya to stand, telling Boya he was under arrest. However,
Boya wrapped his legs around a pillar inside the house and refused to Jet go. Oaks Affidavit at
4. Boya was instructed several times to let go, but Boya continued to cling to the pillar. Simon
Affidavit at 5. Cpl. Simon placed his hand on Boya’s arm to help him stand, but Boya tried to
bite Simon’s hand. Id. at 5. When Oaks tried to unwrap Boya’s legs from around the pillar,
Boya kicked Oaks in the knee and leg, and Boya also kicked Simon. Oaks Affidavit at 4; Simon
Affidavit at 6. As Boya was kicking at Simon and Oaks, Simon and Oaks slipped on the trash
and fell to the ground alongside Boya. With Oaks and Simon on the ground, Boya continued to
kick furiously, striking Simon in the chest and on the left thigh. Simon Affidavit at 6; Oaks

Affidavit at 5. Meanwhile, Joseph struggled with both on the couch and the floor until

Joseph gained control of ~ | holding * 's legs together so that “would not kick.

Joseph Affidavit at 13.
At this point, Boya intensified the physical struggle with the officers, prompting Cpl.

Simon to wamn: “Boya, if you don’t comply I'm going to drive stun you. Let go of the pole.”

' Exhibit A at 23:09 - 23:04; Simon Affidavit at 7.
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Each of Boya's words are hard to pick up on the arrest tape since is also yelling at
the same time, but Boya’s is still defiant after the verbal warning and the tasing, yelling
comtemptuously, as if the taser had little effect on him: "Is that all you got? . . . Motherfucker .

.. Feels like a vibrstor!” Exhibit A at 23.04 through 22:47.

While Boya taunted the officers, . tried to scheme with one of the children, saying:
"You want to help your Dad? You know what to do! . . . Pliers .. . Pliers,” as if: was
trying to incite the child to find a weapon o find a method to break the restraint. See Exhibit A
at 22:38-29.

Boya kept fighting after the taser was ﬁsed, velling "You son of a bitch!" over and over
again. Id. at 21:59, 21:56, 21:49 and 21:45. During Boya's continued struggle, Simon had to
do additional two-second drive stuns on Boya's back and collar bone. Cpl. Simon also told
Boya: “Stop trying to kick; stop trying to bite and comply!” Id. at 20:28; Simon Affidavit at 8.
Boya still continued fighting, while the officers tried to get Boya to "stop resisting.” Simon

Affidavit at 8.
Meanwhile, was still struggling with Sgt. Joseph. See Exhibit A at 21:17. These

passages are just one example of how quickly events were unfolding as the officers tried to

establish order and control over the Olson brothers.

Boya Continued His Kicking and Combativeness Notwithstanding the Taser

Sgt. Joseph observed Boya kicking at Simon and Oaks some more and saw Boya move

aggressively toward Oaks. In response, Sgt. Joseph deployed his taser. The prongs landed on

Boya’s right shoulder on the lining of his jacket, but apparently failed to make contact with

Motion for Summary Judgment
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Boya’s skin. Joseph Affidavit at 15. At 19:30 during the sounds of an intense struggle, Boya
was still arguing: “God damn it! Fuck youl” Exhibit A at 19:30. Then at 19:18, the sound of
arcing is audible on the tape as if the taser is not making proper conduct because of the struggle.
Id. at 19:18; see Exhibit F at page 6. Sgt. Joseph believed he deployed his taser two times, but
he could not feel the cycle working because of lack of sufficient contact with Boya. Joseph
Affidavit at 15. As Boya continued to fight, Boya kicked towards Cpl. Simon again. Id. at 16.
Joseph again deployed his taser, only to get kicked in the chest by Boya. Id. During the sound
of arcing, the officers instructed Boya: “Stop. Boya, stop. Stop resisting. Stop resisting.
Cooperate. Stop resisting. Are you going to comply? Are you going to comply, Boya? Are
you going to comply? Stand up. Stand up, Boya.” Exhibit A at 18:37.

At this point in the struggle, the radio dispatch interrupted, and one of the officers,
obviously frustrated in the heat of the struggle at the speed and unexpectedness of the unfolding
events, declared in frustration that he was “too busy to answer the phone; I just deployed a
taser!” Exhibit A at 17:31-23. During this momentary interruption, Boya started yelling again.
Id. at 17:03. An officer responded: “You going to comply?,” but Boya continued arguing. Id.
at 16:32. The officer continued to try to reason with Boya saying: “You can make everything a
lot easier. Stand up. Stand up . . just comply. . . . Stop fighting it. . . .. Stand up. Are you
going to stand up and comply? Are you going to stand up and comply? Stand up.” Id. at 15:34.
Finally, Boya said, “I'll sue you for trespass,” and one of the officers mildly responded: “Okay ”

Id. at 15:04. An officer then asked Boya another six times whether he was going to comply and
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stand up, but Boya took several minutes to do so before finally allowing himself to be escorted
out of the house. Id. at 13:47.

On the way to the police station, Boya twice said: "I want a drink from fighting you
with guys." Id. at 12:34 and 12:25. After reaching the police station, the officer politely asked
if Boya was going to continue to resist, reminding Boya, "You were kicking at us.” Boya
replied: "I was resisting." Id. at 10:13 to 9:47. Thus, Boya admits to both "fighting" with

police officers and "resisting.”

n the Fi T De, ntg it Stil T
Con ’s Kicking and Active Registan

The first tasering happened around the time Boya yelled “fuck you” at 23:37.on the
arrest tape. The last tasering occusred around 18:30. Thus, it took the officers roughly five
minutes and seven seconds to subdue Boya so that he stopped attacking the officers even with
the multiple taser deployments. See Exhibit A. Even after 18:30, the last of the taser
deployments, Boya continued to refuse to stand up so he could be escorted from the house for
another almost five minutes. Id. at 18:30 through 13:47. During this last five minutes before

Boya was walked to the police station, officers had to verbally seck his compliance and instruct

him to stand up another twenty-eight times before they got him out of the house. See id.

ARGUMENT

Qualified immunity is an entitlement by a police officer or the police department “not to

stand trial” for a police officer’s supposed violation of a citizen’s constitutional rights. See

Motion for Summary Judgment
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generally, Crawford v, Kemp, 139 P.3d 1249, 1256 (Alaska 2006) (“[p]rotecting the exercise of
judgment of local officials from undue influence caused by the threat of litigation is necessary to
promote the public interest.”). Qualified immunity is not a “mere defense to liability.” See, e.g.,
Saucier v. Katz, 533 U.S. 194, 200, 121 S.Ct. 2151 (2001). Accordingly, qualified immunity is
a threshold affirmative defense to avoid the expense of a trial and the disruption a trial causes
law enforcement and society at large. Id. 533 U.S. at 200-201. The “goal of qualified immunity

[is] to *avoid excessive disruption of government and permit the resolution of many insubstantial

éhﬂnsonsununmyjudgnwnt"’Ld.533[18.at202(quoﬁngiﬁgﬁnlg;ﬁggggﬂd,457LLS

800, 818, 102 S.Ct. 2727 (1982)).

Superior Court Judge Ben Esch, applying federal precedent and Alaska’s recently
“clarified” qualified immunity standards under Sheldon v, City of Ambler, found that a police
officer’s use of a taser on a handcuffed, but resisting, suspect “was within the range of force a
reasonable police officer in [the same] position could decide to use.” Exhibit I, March 20, 2008
Order, 1. Therefore, under the standards in Sheldon v. City of Ambler,  P.3d ___(Slip .
opinion 6238, March 14, 2008), the court granted qualified immunity to the arresting officer and
the City of Kotzebue, dismissing the taser/excessive force claims on summary judgment. See
generally, Crawford, 139 P.3d 1249 (“If the law did not put the officer on notice that his

conduct would be clearly unlawful, summary judgment based on qualified immunity is
appropriate,” quoting Anderson v, Creighton, 483 U.S. 63 5, 639, 107 S.Ct. 3034 (1987)).

11 Except in those Circumstances Where a Reasonable Police Officer Would Know
th ¢ rly Established” His Con a3 Uniawful, th nd hi

Employer Are Entitled to Quasli Immunj
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“[QJualified immunity operates . . . to protect officers from the sometimes ‘hazy border
between excessive and acceptable force’ . . . and ensure that before they are subject to suit,
officers are on notice their conduct is unlawful.” Saucier, 533 U.S. at 206; Sheldon v. City of
Ambler,  P3d___ at *8 (If the officer reasonably believed that his actions were legal, the
officer is entitled to immunity.).

Thus, the relevant, dispositive inquiry for qualified immunity is whether a reasonable
officer would know the law “clearly established” his conduct was unlawful. Id ; Saucier, 533
U.S. at 202. Qualified immunity protects “all but the plainly incompetent or those who
knowingly violate the law.” Malley v. Briggs, 475 U.S. 335, 341, 106 S.Ct. 1092 (1986).

As the Alaska Supreme Court recently clarified in Sheldon, qualified immunity is also
broad enough to protect police officers from claims arising from “reasonable mistakes” as to the
appropriateness of police officer’s use of force. The Court in Sheldon explains: “[T]here may
be behavior that is objectively unreasonable but that nonetheless an officer might have
reasonably believed was reasonable. If this is the case, then the officer should be entitled to
qualified immunity for his behavior. As the Supreme Court wrote, ‘[t]he concern of the
immunity inquiry is to acknowledge that reasonable mistakes can be made as to the legal
constraints on particular police conduct. . . . If the officer’s mistake as to what the law requires
is reasonable . . . the officer is entitled to the immunity defense.’ In other words, a reasonable

but mistaken belief can confer immunity on an officer even after it has been established that the

officer violated a constitutional right by behaving unreasonably.” Sheldon v. City of Ambler,

Motion for Summary Judgment
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Olson v. Hooper Bay, Case No. 4BE-07-26 CI

__P3d__at*8 Thus, when a police officer reasonably believed that his use of force was
lawful and not excessive, the police officer is immune from suit. Id. at *16.

In short, the immunity analysis asks: Would a reasonable officer in the same position
have been “on notice” that his particular use of force would be unlawful? Id. at *8. To
determine “notice,r" the court can consider cases, laws, or regulations in or outside the
jurisdiction which would suggest that the type of action taken by the officer is considered
unlawful, Id. at *14. The court’s focus is whether there is any “clear” notice. Id, at *15;
Saycier, 533 U.S. at 208, 209 (since there was no “clearly established rule prohibiting the officer

from acting as he did,” the officer was entitled to immunity). If the officer reasonably believed

that his actions were legal, the officer is entitled to immunity. Id. at *8; Saucier, 533 U.S. at

202 (“If the law did not put the officer on notice that his conduct would be clearly unlawfull,

summary judgment based on qualified immunity is appropriate.”).

HL  Demetri Oaks Never Deployed 2 Taser During this Incident, So He s Clearly
Entitled to Summary Judgment, '

The January 31, 2007 Complaint incorrectly alleges that all of the named officers
“repeatedly tasered” Boya Olson. Demetri Oaks stated in his discovery requests that he never
deployed a taser during the December 26, 2006 incident with Boya. Oaks’ March 24, 2008,

response to plaintiff's first discovery requests at request for admission nos. 1 and 2. Moreover,
Oaks was not even armed with a taser during the welfare check at the Boya residence. City of

Hooper Bay’s March 24, 2008, response to plaintiff's first discovery requests at request for

production 4. See also Qaks' Affidavit at 7.

Motion for Summary Judgment
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Since plaintiff's damage theory is premised on the officers tasering Olson, and Oaks
never used a taser (or was even carrying a taser) during the incident in question, Oaks should be
granted summary judgment. To the extent the claims against the City are premised on Qaks’
conduct, the City is entitled to partial summary judgment.

IV.  The Officers Reasonably Belicved Their Use of Force Was Lawful and Not

to Qualify ni
The qualified immunity analysis is rather simple after Sheldon v. City of Ambler. The
court need not even “reach the further question of whether there is a genuine tssue of material
fact over whether” an officer’s behavior “was ‘objectively reasonable.”” Sheldon,  P.3d _
at *16. As long as the officers “could have reasonably believed that [their] use of force was
lawful and not excessive,” the defendants are “immune on this ground.” Id. In this case, Officer
Oaks, Sat. Joseph and Cpl. Simons could have reasonably believed their use of force was lawful

and not excessive, entitling them to qualified immunity, for the following reasons:

Plaintiff will argue that a taser inflicts “50,000 volts,” but it is never the volts which are
dangerous, it is the amperes. The static electricity from a door knob can be 35,000 to 100,000
volts. Exhibit F at page 4, 5. A static electricity machine that will make fair-goers hair stand
on end can be 1 to 20 million volts. Id. at 4. So, it is not the volts which are dangerous. A
taser model X26 discharges less than 004 amps or 0 36 joules. [d. at 5. Compare that with a

cardiac defibrillator, which we would all consider a “safe shock.” A defibrillator discharge is

Motion for Summary Judgment
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greater than 150-400 joules per pulse, well over a hundred times stronger than a taser pulse. Id.
at 5. See Joseph Affidavit at 18; Simon Affidavit at 15 and Oaks Affidavit at 11.

The X26 and M26 tasers used by the officers are third and fourth generation devices
designed to override the central nervous system and cause muscle contractions to momentarily
stun or incapacitate a person. Officers are trained to expect that as a result of a taser, suspects
may fall to the ground as they momentarily lose control of their muscles or they may freeze in
place with legs locked. Exhibit F at page 6. Officers are taught that the greater injury risk from
tasers is the risk associated with a suspect falling down, rather than the taser deployment itself

Hooper Bay Police Department officers are instructed that when escorting a suspect out
of a building fails and a compliance technique is required, “The Taser or OC | pepper spray)
weapons are generally the first non-lethal weapons used in the [force] continuum. Neither will

inj r long lasti rson.” Exhibit G, Hooper Bay PD General Order

| 2-6 at page 3, “Compliance Techniques” (emphasis added).? See dlso Joseph Affidavit at 19;

Simon Affidavit at 12 and Oaks Affidavit at 11.

The Hooper Bay officers were further instructed: “The use of a T aser stun device . . . is

designed to confuse the signals going from the brain to the voluntary muscles and thereby

achieve incapacitation without harming the human body.” Exhibit H (emphasis added). See

also Joseph Affidavit at 19; Simon Affidavit at 12 and Oaks Affidavit at 11, Under the Hooper

*Defendants cite to the Hooper Bay PD General Order to show what these arresting
officers were instructed as to what was objectively reasonable, an issue relevant to the court’s
immunity analysis. However, Defendants do not concede that the General Order was in any way

intended to create a standard of care. See Exhibit {, “Note” and “policy” at page 1.
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Bay Police Department procedures, officers are instructed that “The use of the Taser non-lethal
weaporvStun Device is objectively reasonable . . ." Exhibit G at page.

Officers are ordered to use a “full five second deployment™ “without interruption to
create the safest ‘window of opportunity’ for the apprehension of a subject.” Exhibit G at page
9. These Hooper Bay Police Department standards also assure officers that a taser can be used
on a “restrained or controlled suspect,” when “the actions of the suspect present an immediate
threat of death or great bodily harm or substantial physical struggle that could result in injury to
themselves or any other person including the deploying officer.” Exhibit G at 8.

B. nder the Ci n ev
Taser wiul an n

Based on how the officers were trained and instructed, the officers could have

reasonably believed their use of force was lawful and not excessive.

~ First, the officers were instructed the taser would not “harm the human body” or “cause

injury.”
Second, Olson put up a substantial physical struggle in active resistance to the officers’

efforts to escort him from the building, placing Olson and the officers at risk of great bodily

harm. For example:

—-When Cpl. Simon placed his hand on Boya’s arm to help him stand, Boya tried to bite

Simon’s hand. Simon Affidavit at 5.

--When Officer Oaks tried to unwrap Boya’s legs from around the pole, Boya resisted by

kicking Oaks in the knee and leg, causing Oaks pain. Oaks Affidavit at 4.
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--Olson kicked Oaks twice on the leg, causing Oaks to fall down on the ground nearby,

where Olson continued to struggle. Joseph Affidavit at 15; Oaks Affidavit at 4 and §.

Sgt. Joseph deployed his taser as a result of observing this assault on Oaks and after

Olson started moving aggressively toward Oaks after he had fallen. Joseph Affidavit at

15.

--After the officers had slipped on trash and fallen to the floor alongside Olson, Olson

continued to kick at Oaks and Simon, causing Simon to attempt to tase Olson. During

this struggle, Simon was kicked in the chest and on his left thigh. Simon Affidavit at 6.

--When Joseph joined the struggle with Boya, after gaining . compliance,

Joseph got kicked in the chest by Boya, prompting Joseph to deploy the taser in an effort

to stop Olson from fighting. Joseph Affidavit at 16.

These instances show that the use of the taser was prompted by the officers’ attempts to
stop Boya from attempting to bite and to stop Boya kicking all three officers. The taser
deployments included a point in the struggle where the officers had fallen on the floor alongside
a combative suspect. The taser deployments occurred when the three officers had two
belligerent and kicking suspects to control. The tasers were used either in self-defense or in
defense of other officers.

Third, Boya was highly intoxicated and his bursts of anger and violence were sudden and

unpredictable. Given the slime on the floor and the trashy mess in the living area, Officer Oaks

and Corporal Simon fell to the floor alongside a combative, volatile, furious Boya. Boya took

advantage of the officers’ fall, by kicking furiously and striking both Oaks and Simon with his !
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kicks. While Boya struggled with Oaks and Simon, Joseph had his hands full dealing with

. It is more than reasonable to conclude that in the heat of the moment, not knowing how
Boya's violence could escalate and being confronted with two actively resisting suspects and
with injured officers falling to the floor and physically grappling with Boya, use of a taser was
necessary and appropriate.

Fourth, despite repeated taser deployments, the officers’ tasering of Boya was not
working. If the first tasering happened shortly after Boya’s “fuck you” at 23:37 and the last
tasering occurred at 18:30, it still took the officers roughly 5 minutes, 7 seconds, to subdue
Boya so that he stopped attacking the officers with his kicking. The tasering was not working
on Boya. The tasering did not stop Boya from continuing to kick the officers, kicking them in
the chest, knee, and leg. Boya was doing so much struggling that the officers could not make
sufficient contact with Boya to cause the taser to have an effect. The sound of the taser arcing
on the arrest tape is evidence that the arc was shorting out and the taser was not effective.
Exhibit F at page 7.

Fifth, the police officers clearly tried to employ the minimum force on the battling Boya.
For example, instead of the full five second deployment of the taser, Cpl. Simon only used two
second deployments. Simon Affidavit at 8. In addition, the arrest tape clearly documents efforts
by officers to give verbal warnings, prior to the taser deployments. See, e.g., Simon Affidavit at
7 and 8. The taser was deployed when Boya refused to comply with officers’ repeated verbal
instructions and while Boya was fighting. Id. Moreover, after seeing that the taser was not

working on Boya, Cpl. Simon considered using pepper spray on Boya, but refrained from using

Motion for Summary Judgment

Olson v. Hooper Bay, Case No. 4BE-07-26 CI Page 20 of 26

Exc.28




]

Angstmen Law Office
ATTORNEYS AT L AW
PO BOX 585
BETHEL, ALASKA
48559
(907) 843-2972

the pepper spray to avoid any indirect injury to the newborn, who was also in the house. Id. at
10. Finally, even after 18:30, after the last of the taser deployments, Boya continued to refuse to
stand up so he could be escorted from the house for almost another five minutes. Nevertheless,
the officers did not continue to use the taser after 18:30, but instead tried to talk to Boya to get
him to stand up. During this last five minutes, officers had to verbally seek his compliance and

instruct Boya to stand up another fwenty-eight times before officers finally escorted him from

the house. See Exhibit A. The officers’ choice to stop tasering and talk Boya out of his final
five minutes of resistance is further evidence these officers tried to minimize their use of force.

No C1 h Use r Und

C, Th e
1 and Ex

ircumstan nl

In Sheldon, the Alaska Supreme Court declared that statutes such as AS 11.81.370 and
AS 12.25.070 are “general statutes only” and “[s]uch statutes cannot purport to give notice to
officers that specific actions taken in specific circumstances may or may not be reasonable.”
Sheldon,  P3d ___ at *14. Therefore, the “clear notice” officers must have that their

particular conduct is unlawful must be based on some other source than a general prohibition

against “excessive force.”

As previously noted, Judge Ben Esch recently ruled in Page v. City of Kotzebue, that the

use of a taser on a resisting suspect was within the range of force a reasonable police officer
could decide to use under the circumstances. Exhibit I at page 1. Judge Esch reasoned that
since the handcuffed arrestee was “actively resisting” there was no clear notice the use of a taser
was unlawful. Id. Accordingly, Judge Esch granted summary judgment to the police officer and

the City on the grounds of qualified immunity. Id., 2. A similar result is appropniate in this case.
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There is no “clear notice” that the use of a taser on a person attempting to bite or
actively kicking police officers in the chest, knee and legs is uniawful. In fact, the City of
Hooper Bay specifically authorizes the use of a taser to prevent a “substantial physical struggle
that could result in imury” to any person including the deploying officer. Exhibit G at page 8.
There is no “clear notice” that the multiple deployments of a taser are excessive when a
struggling suspect breaks the effective contact between himself or when the taser has no

apparent effect in subduing a fighting and combative suspect.

Even if Boya was not actively kicking the officers or attempting to bite them, it would
have been appropriate to use a taser to stop Boya from clinging to the pillar and resisting police
efforts to escort him from the dwelling. See, e.g., ﬁgl_xgmggm_}_[gjy_e_rm 467 F.Supp.2d
939, 952 (D. Minn. 2006) (grabbing onto pole of a basketball backboard to prevent officer from
escorting suspect to a patrol car was “active resistance” justii‘yiné the use of a taser and entitling
officer to qualified immunity).

ON
was highly argumentative and threatened to kick Sergeant Joseph, but

was not tased because Sergeant Joseph managed to constrain. 80 that he would not kick.
Only Boya was tased, but only after he attempted to bite Cpl. Simon and only after Boya started
kicking the officers multiple times. Ultimately, Boya managed to kick all three officers either in
the chest, knee, or leg. The injuries to the officers could have been even worse if the taser had
not been used. Even with the taser use, it took over five minutes and multiple taser deployments

to subue Boya so he stopped physically attacking the officers. Even after the last taser
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deployment following another flurry of kicking by Boya, it took the officers at least another five

minutes of verbal instructions to get Boya to stand up so that he could be escorted out of the

dwelling. Under these particular circumstances, the officers had no dlear notice that their use of
a taser was unlawful or unreasonable. In fact, the taser deployments were reasonable and the

officers actively tried to minimize the use of force on Boya. Defendants ask the Court to grant
summary judgment on qualified immunity.

DATED this lL day of April, 2008, at Bethel, Alaska.

ANGSTMAN LAW OFFICE
Attorneys for Defendants

BYI% %JJ)?W

Matthew Widmer
Bar No. 0605029
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT BETHEL

THOMAS J. OLSON, )
)
Plaintiff, )
)
vs. )
)
CITY OF HOOPER BAY, OFFICER DIMITRI, )
OAKS, OFFICER CHARLES SIMON, and )
OFFICER NATHAN JOSEPH, )
) Case No. 4BE-07-26 CI
Defendants. )
)

PlaintifPs complaint is premised on the assumption that Officer Demetri Oaks deployed a
taser on December 26, 2006. Officer Oaks has satisfied his burden on summary judgment by
showing that he never deployed a taser and was not even armed with a taser at the Thomas
“Boya" Olson residence on December é6, 2006.

Accordingly, the Court grants summary judgment in favor of Demetri Oaks on plaintiffs
claims. For the same reasons, the City is granted partial summary judgment against plaintiff to

the extent plaintiff's claims against the City were premised on Demetri Oaks’ conduct.

DATE: BY:
Hon. Leonard R. Devaney, II
Superior Court Judge
Motion for Summary Judgment
Olson v. Hooper Bay, Case No. 4BE-07-26 CI Page 24 of 26
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT BETHEL

{n] THOMAS J. OLSON,
' Plaintiff,

«L
] vs.

)

)

)

)

))

CITY OF HOOPER BAY, OFFICER DIMITRI, )
)

)

)

)

)

‘ OAKS, OFFICER CHARLES SIMON, and
OFFICER NATHAN JOSEPH,

{ } Defendants.

Case No. 4BE-07-26 CI

Defendants have jointly moved for summary judgment on qualified immunity. Based on

the record, the court FINDS as follows:

e)) Sgt. Nathan Joseph's use of force on Thomas Boya Olson on December 26,
2006, was within the range of force a reasonable police officer could have

: decided to use, given the circumstances, including Boya Olson's active resistance,

' his assault on the officers, and efforts to kick police officers;

& ) Cpl. Charles Simon's use of force on Thomas Boya Olson on December 26,
2006, was within the range of force a reasonable police officer could have

¥

decided to use, given the circumstances, including Boya Olson's active resistance,
: his assault on the officers, his attempt to bite Charles Simon, and efforts to kick
j police officers;

4 3) Officer Demetri Oaks' use of force on Thomas Boya Olson on December 26,
; 2006, was within the range of force a reasonable police officer could have
decided to use, given the circumstances, including Boya Olson'’s active resistance,

Law Otfice
"l%'é'é':é'vs; LAW his assault on the officers, and efforts to kick police officers;
PO. BOX 585
BEYHglgéso 4) Given the circumstances detailed in defendants’ briefing and the record, Officers
907) 543 2972 Joseph, Simon and Oaks had no clear notice that their use of force, including

Joseph and Simon's use of a taser was unlawful, unreasonable or excessive.

Motion for Summary Judgment
Ofson v. Hooper Bay, Case No. 4BE-07-26 CI Page 25 of 26
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(907) 543-2972

Defendants’' motion for summary judgment on qualified immunity is granted. In addition,

since the City of Hooper Bay's supposed liability was premised on the liability of the officers, the

City is entitled to summary judgment on plaintiff's claims.

DATE: BY:

Hon. Leonard R. Devaney, 11
Superior Court Judge

Motion for Summary Judgment

Olson v. Hooper Bay, Case No. 4BE-07-26 CI Page 26 of 26
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT BETHEL

THOMAS J. OLSON,

3
i

Plaintiff,

Vs,

.

OAKS, OFFICER CHARLES SIMON, and
OFFICER NATHAN JOSEPH,

—d

)
)
)
)
)
)
CITY OF HOOPER BAY, OFFICER DIMITRI, )
)
)
) Case No. 4BE-07-26 CI
)
)

{ ] Defendants.

;] Affidavit of Nathan Joseph
i

1. My name is Nathan Joseph. [ am a sergeant with the City of Hooper Bay Police
| } Department.
I

2. On December 26, 2006, called the Hooper Bay Police Department

saying that Thomas "Boya" Olson was drunk and her young children were alone with him
at his house. She asked the police department to check the children to see if they were

safe at Boya's house.

! 3. Corporal Oaks and [ arrived at the Olson house about 4:05 a.m. to conduct the
welfare check. We discovered the front door of the Olson residence had been left wide
,» open. We also saw that the door separating the arctic porch and the house had been left
1 j open. [t was freezing outside.
4. Ioudly knocked on the open door about 4 times and heard a faint voice say come
} in. Corporal Oaks and I stepped into the Olson house and went upstairs. At the top of
the stairs I knocked again and heard the same voice say come in. :
o 5. At the top of the stairs, | saw , Boya's brother, passed out on the
: couch. Nearby Boya was passed out on the bed. Near the couch was another mattress on

the tloor where there were three toddlers and a newborn infant. The toddlers looked to be
between | and 4 years old.

6. I asked the oldest toddler, O.C., where everyone was and he said they weren't
there. | asked the toddler if was sober and he said he wasn't. T asked the toddler if
had been drinking, and the toddler indicated had been drinking.

Alfidavit of Nathan Joseph
Olson v. Hooper Bay, Case No. 4BE-07-26 CI
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7. In the living area [ saw trash on the floor and the floor was slippery because of a
slime on the floor, making it hard to walk in certain areas.

8. [ walked to the bed were Boya was passed out, woke Boya, and asked him where
everyone was. Boya wanted to know why the police were there. 1told Boya we were
there to do a welfare check. [ told Boya we had found both doors had been left wide

open. Boya answered: "Really?"

9. I asked Boya to stand up so he could do a quick sobriety test. Boya started
arguing and accused us of "trespassing.” Boya refused to stand up as instructed and he
appeared as if he was going to attack, so I put handcutfs on him. [ also tried to determine

the age of the ncwborn baby, but Boya won't tell me the baby's age.

10.  Itried to wake up , but remained passed out. All of a sudden,
Boya begn yelling and Officer Oaks and I tried to calm Boya down saying, "There's a
baby in the house, Boya." But Boya wouldn't calm down and yelled some more. Boya
got so loud that . finally regained consciousness. The noise it took to wake up
confirmed my impression that was drunk and had been passed out.

11.  Because of how much Boya was fighting, we called for backup ASAP to assist
with the kids. This caused Boya to yell even louder. Boya then threatened us, saying
"You can get shot for trespassing!” When I asked Boya if he was threatening us, Boya

yelled: "No, I am telling you!"

12.  Afier Boya continued to yell and scream, Corporal Oaks and I made our third call
for backup. We did not know what Boya would do because Boya was so excited and

mad.

13. When Officer Charles Simon arrived, I instructed the officers to escort Boya from
the house. Boya reacted by struggling with Simon and Oaks and wrapping himself
around a pillar, During the struggle, both Simon and Oaks fell to the floor. Then
seemed like he was getting ready to kick me, so I struggled to control

14.  Boya would not listen to Corporal Simon's instructions and continued to struggle,
so Corporal Simon warned Boya he would be drive stunned if he did not comply. In
response to the taser drive stun, it sounded to me at that time like Boya yelled out: "Is

that all you got--Bitch!”

5. Even after being drive stunned, Boya still fought and refused to comply. When
Boya started kicking again, [ saw Officer Oaks get kicked twice in the leg and fall down.
Then Boya started moving towards Officer Oaks, so [ shot my taser. The prongs trom the
taser landed on Boya's right shoulder, with one prong caught on Boya's jacket. I did not
think my taser shot made contact with Boya's skin. I deployed two cycles, but I couldn't

feel the cycle working on Boya. Boya continued to resist.

AlfTidavit of Nathan Joseph
Olson v. Hooper Bay, Case No. 4BE-07-26 CI
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16. Afer stopped struggling with e, [ went to help with Boys. Boya kicked
towards Cotporal Skmon again and Boye kdckod me in the ohast. We managed to get
Boyu onto his belly, but we had to use the taser again as Boys continued to struggle and
refused to stop. Boys was repeatedly instructed by Corporal Simoa to stop resisting
during this time, buz it still took all of our efforts before Boys stopped fighting.

17. Boynand  wereintoxioated and passed out when we showed up. The doors
bad been left wide open cresting a dangerous situation for the kids, 1 charged Boys with
4 oounts of reckless endaogennept. Becsuse Boya kicked Officer Simoa in the chest, the
thigh and the shin and kicked Officer Oaks twice in the leg snd kicked me in the chest, I
charged Boyn with three counts of essaniting police officers. Boys was also charged with
registing srvest.

18, Ibelleve that the use of the tascrs and other force roquired to srrest Boya on

H December 26, 2006, was reasonabls because of how much Boya was fighting and

; because he wes kicking us,

H 19.  Iremember during my training I was told that & taser wouldn't ceuss infury or
have an effect for more thap a few seconds. I was trainod that & taser had low "amps” so

it won't permanently hort somebody. :

” 20.  I'belleve if we hadn't used the tasars on December 26, 2006, the injuries could
have been a lot worse. Boya managed to kick all three officers. A policeman can be
seriously hurt if b is kicked in the knee, leg, chest or elsewhere. Boys could have Kicked
s more if we hadn't tased him. Boya was so hard to pradict and so mad and so drunk be

could have fought us even more If we'd not used force to restrain him,

{
1

DATE: S p_Tw ' BY:

Nathan J
SUBSCRIBED AND SWORN TO before me a Notary Public for the State of Alasks.

DATE:_#li/ [ 2% AAAE Feudt, /as.f,o{aﬁ‘w

otary Public v
My commission, expiress(/CH, /'W

,.._ﬁ
N e

]

AMdavit of Nathag Joseph
Olsom v. Hooper Bay, Case No. 4BE-07-26 C1
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT BETHEL

THOMAS J. OLSON, )
)
Plaintiff, )
)
VS, )
)
CITY OF HOOPER BAY, OFFICER DIMITRI, )
OAKS, OFFICER CHARI.ES SIMON, and )
OFFICER NATHAN JOSEPH, )
) Case No. 4BE-07-26 C1
Defendants, )
)

Affidavit of Charles Simon

1. My name is Charles Simon. I am a corporal with the City of Hooper Bay Police
Department. :

2. On December 26, 2006, 1 was called to backup Sgt. Joseph and Officer Oaks at
Boya Olson's house during a welfare check on Olson's kids.

3. When I arrived at the Olson residence, I observed three toddlers and a newbom
baby. The floor was also messy and full of trash, making the floor inside the house very

slippery.

4. Boya Olson appeared to be very drunk when I observed him on December 26,
2006. He staggered when he walked and swayed when he stood. Boya was also fighting

and uncooperative when Officer Oaks and [ tried to escort him outside.

5. Officer Oaks and | tried to get Boya to stand up and come with us, but Boya
refused. Boya wrapped his legs around a pillar and refused to stand up. I instructed
Boya several times to let go of the pillar, but Boya continued to cling to the pillar.
Officer Oaks and [ tried to get Boya to stand, telling him he was under arrest and he had
to come with us. When [ placed my hand on Boya's arm to help him stand, Boya tried to

bite me.

6. Boya then started kicking at Officer Qaks and me. Oaks and I slipped on trash,
falling 1o the floor. I saw Boya kick Officer Oaks several times. When I approached
Boya and tried to makc him stop kicking, Boya kicked me in the chest and on the left
thigh and again on my leg. Boy's kick on my thigh really hun.

Affidavit of Charles Simon
Olson v. Hooper Bay, Case No. 4BE-07-26 Cl

Exc. 38
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7. mwwbzwdﬁvnmmlwm&m:"nonifmdoﬂwmpb.
I'm going to drive shm you. Let go of the pole.” Boya refused to let go of the pols,

Boys continued to fight. .

8. fighting after mty deployment of the taser, yalling "Youson of &
biechl';'oym‘:fovalmin. When Boys continued to struggle and wouldn't Sllow my
instruotions, [ had to deploy additional 2-second drive stuns on Boya's back and just
above the collarbone. Thamsdidmtmakcsoynfonowmyinsuucﬂogu. [ told Boys:
~Stop trying to kick. Stop trying to bite apd compiyl” BmBoyuﬂ_llcammedtoﬂgm
and resist, whils Officer Oaks I continued to tell Boya: "Stop resisting.”

9, Boya started to kick at Officer Oaks and me.again, 3¢ Sgt. Joseph deployed his
tascr. The taser was deployed several times while Boyn continued to 5 o Bven afier
the last taser deployment Boya continued to resist for several minutes while we tried
calm him down.

E 10. I would have used my pepper spray when the taser dldn't stop Boys from fighting,
H but I didn't because there was & newborn In the house.

1. It was reasonable to use the farce we used on Boya, including the tasers, because
. of how mmeh Boya was fighting, becsvae he was kicking us and trying to bite, and
because he wouldn't follow our verbal instructions. Officer Osks and | were also in
tough position to defend ourszives when we fell to the floor and Boya kdeked st us. Sgt.
Jogeph oouldn't immediately help us since was also struggling and yelling.

12. I was trained that & taser wouldn't causs injury or have an effect more than a few
l seconds. | was trained that & taser had low "amps® 30 it won't parmenently hurt
somebedy.

' 13. ] believe if we hadn't used the tusers on December 26, 2006, the injusics could

) have been a lot worse. Boya kicked me and Officer Oaks and Sgt Joseph. An officer

L can be serjously hurt if he is kicked in the knee, isg, or chest like we wers, Boya could
have kicksd ns more if we hadn't tased him. Boys was 80 mad and drunk be could have
fought us cven more if we'd pot used force to restrain him.

DATB:Lé" !f#[)? BY: Qe—f——-—\\‘

i Charles Simon

_,
e

[~

SUBSCRIBED AND SWORN TO before me a Notary Public for the State of Alsska.

DATE: Lf//: /ZCIU 3 or BY: /\//\-/{ [c W‘SM
| m Notary Public

My commission expirest /27 £ Jogmants

Affidavit of Charles Simon
Olson v. Hooper Bay, Case No. 4BE-07-26 CI
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT BETHEL

THOMAS J. OLSON, )
)
Plaintiff, )
)
Vs, )
)
CITY OF HOOPER BAY, OFFICER DIMITRI, )
OAKS, OFFICER CHARLES SIMON, and )
OFFICER NATHAN JOSEPH, ) ‘
) Case No. 4BE-07-26 CI
Defendants. )
)
Affidavit of Demetri Qaks

1. My name is Demetri Oaks. I am an officer with the City of Hooper Bay Police
Department.
2. On December 26, 2006, I assisted Sgt. Joseph. asked the police to

check on the welfare of small children Boya Olson was caring for.
believed Boya was intoxicated and alone with the kids. It is my understanding that Boya

and are the children's parents.

3. I observed that Boya Olson was very drunk the evening of December 26, 2006,
when 1 did the welfare check with Sgt. Joseph.

4. Office Simon and I tried to get Boya to stand up and go outside with us, but Boya
refused. Boya wrapped his legs around a floor to ceiling pole inside the house and
wouldn't let go. I tried to loosen Boya's legs from around the pole, but Boya kicked me

in the knee and leg, hurting me. [ also saw Boya kick Officer Simon.

5. During our struggle with Boya, Officer Simon and I slipped on the slick floor and
fell down. While Corporal Simon and [ were on the floor, Boya kicked us some more.

6. When Corporal Simon tased Boya to try to stop him from fighting, Boya just
fought more.

7. During the incident in the Boya residence, I was not armed with a taser, and 1 did

not deploy a taser.

Affidavit of Demetri Oaks
Olson v. Hooper Bay, Case No. 4BE-07-26 C1
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While Boys was escorted from the residénce, | stayed behind with the toddler and

8

pewborn nntil additional help amived. When Simon retumed, [ brougint .10
. the police depurtment.
{ 9, 1 thougitt Officers Joseph's and Simon's uss of tasers oa December 26, 2006, was

x;-.omblc The tascrs were used becauss Boyu was kicking ne and woulda' let go of the
piilar and wouldn’t stand so we cauld escort him outside.

11, Thw City of Hooper Bay Police Department {nstructed us officers tiat a taser
wouldn't cause infury or have an effect more then a few seconds. 1 was trained that o

tager had low "amps” 30 it won't permsnently hurt somebody.

12, If the tasers badn't been used on Decober 26, 2006, the injurics could have been
1 1ot worse or Boya could have kicked us even more.

DATE: & /wufo ¥ BY: o
Dexnetri Osks

SUBSCRIBED AND SWORN TO before me a Notary Public for the State of Alaska.

DATE: 04 [ 41 [200% ay: Aa L 0 Ty fsd Maator
ﬁmonup;w wferp /«1@0«64&/{’

Affidevit of Demetry Oaics
Olson v. Hooper Bay, Case No. 4BE-07-26 C1
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kept on waving his middis fingar at ms. He was weaving back and fourth and was Intoxicatad. weuid not turn down music when
told to.
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STATE OF ALASKA HPB.06-4029
Oute Wovastiguins
DEPT. OF PUBLIC SAFETY T 2008
Reperirg OMow [d Pl v ouliguiing Agaray Dusen e
Demaetrl Oaks * D010 [Hooper Bay Pollce *C* HB PD

INF ION:

That on 12/11/08 at approx!matety 0430 hours™M & calied the Hooper Bay Police Depsriment and stated that
there was a couple of drunks making nolsa outside of her residence.
| respond to check on the drunks outside of her residence.

OBSERVATION;

] observed that there was no drunks outside of M S¢ .residence but | heard foud music coming from Thomas
[Boya] Olsons residence and that no one was around.

INFORMATION;

| went and knocked on Thomas [Boya] Olsons dgor severai times and no one would answer the door because he was
biasting his music and could not hear me knocking on his door.

| then want lo the window where he was standing playing his music loud and flashed my fiash light at him and he locked
at me and gave me the middls fingsr when | told him to turn down his music and he just turned it louder and kept on
waving his middle finger back and fourth snd that he was swaying back and fourth as he stood. he wouid not turn down

his music,

INVESTIGATION:

investigation revealed that Thomas Olsons was Intoxicatad in his residence swaying back and fourth blasting his music
and and giving ma the middle finger and would not tum It down when toid to.

INFORMATION: ‘

That Thomas was intoxicated and swaying back and forth and would not turn down his music when toid to he would just

give me the middie finger and wave it back and forth. _
A summons was requasted thru Chevak District Court and that he has a court on December 28, 2008 at Chevak District

Court. The summons was sarved on December 11,2008.
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the environment. .

It is important to note i@mum«g of Defense i

require or expect :O:Lmzig "to have a N%dqocmc_:q of
producing fatalities or permantt ; injuries." Rather, non

are intended to m@:&nm;ﬁgﬁn‘gcmv._@ of such fatalities or
injuries as compared sa@ﬂ&.m%ll‘_iwﬁmvc:m which achieve
their effects through the” physi , "

- Joint Concept for Non-lethal Weapons
United States Marine Corps
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High Voltage is Um:mm_d:m
~+¥an D ,kﬁm:mqm»o_.

(%

wu.oS to ..3 ,000 volts

:._m volts that are

am:mm_.ocm
Mother and daughter ’ 35
experience 20 million volt it’s the amperes
Van De Graaff Generator at
Science Museum
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Electrical 101

“It's not the volts, it'sti
dangerous...”

i
L4

of

High voltage: 50,000 %o;%w -

Low Amperage: x26 <.

U004 amps

Safe energy: X26 =0.36 joules per pulse

— Cardiac defibrillators
400 joules per puise

Effective weapon

High voltage + Low A

ate greater than 150-

© Copyrigin 1908-2004 ,_.gg, tne. )hﬁgg
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Common Effects of EMD m.,
* Subject can fall imn Qiately to the ground
* Yellor scream ™ - ]
* Involuntary muscle ¢omtract
* Subject may free2e istblace with legs
locked -
* Subject may feekdazed for several
seconds/minutes ,
* Potential vertigo ~

* Temporary tingling wm:mmzo:
* May experience critical stress amnesia
* May not remember any pain

Og.gﬁ)mmmgg AR fights Reserved



* Practice ﬁmﬁﬁmm_mﬂm loud
arcing in the aijr

* If electrical current is joyg during fied hit and the
subject is not reacting, the energy is most likely

shorting out and may not be effective -- reload
and fire second shot at alternate areg
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General Order

Hooper Bay Police Department

HOOPER BAY POLICE DEPARTMENT  GENERAL ORDERS

SURJECT: USK OF FORCE NUMBER: 1-6
'EFFECTIVE DATE: 2-11-03 REVIEW DATE: 6-15-05
AMENDS/SUPERSEDES: GO 2-§, APPROVED: _ -
Issued 6/38 | Chief of Police

CALEA STANDARDS: 1.3, 41.2

NOTE:
This general order is for internal use only, and does not enlarge an officer's civil
or criminal liability in any way. It should nof be construed as the creation of a
higher standard of safety or care in an evidentiary sense, with respect to third
party claims. Violations of this directive, if proven, can only form the basis of &
complaint by this department,.and then only in & non-judicial administrative

sctting.
INDEX WORDS:
Choke holds Force (cont'd)
Firearms Vehicles (firing at/from)
Qualification Oleoresin capsicum (OC)
Force ' Pepper spray
Deadly ' ASP Baton
Bxcessive Shotguns
Non-deadly : : Tear gas
Prohibited acts Weaspons
Reporting use of ‘ Off-duty
Use of (general) on-duty

This policy Is for deparimental use only and does not apply In any criminal or civil
proceeding. This policy should not be considered as establishment of a higher legal
standard or conduct for officers in case of third party claims. Violations of this policy will
only form the basis for departmental administrative sanctions. Violations of law wilf form
the basis for civil and/or criminal sanctions in a recognized judiclal setting.

General Pollcy
A Sworn officars of the Hooper Bay Polica Department will use that forcs which is

objactively reasonable to control a stuation, effect an arrast or investigatory
datention, overcome resistance {o arrest, or defend themssivas or others from

ham,

26
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General Order
Hooper Bay Police Department

B. When the use of force is objectively reasonable the degree of force employed
shouid generally be in direct relationship to the amount of resistance smpioyed by

the persan or the immediats treat the person poses to the officer or others.

C.  Theuse of force by officers of the department witl generally be progressive in
nature. This force may be in the form of advice, wamings, persuasion, verbal
encounters, passive control, use of chemical agents, physical contect, baton or

g other non-lethal weapons, or the use of deadly force.

D. Officers must weigh the circumstances of each case and employ only that amount
"} of force which is objectively reasonable to control the situation or persons.
(

E. Officers shall not use techniques that restrict or stop the flow of blood to the brain

H except, when the use of deadly force is objeclively reasonable.
Use Of Force Continuum
H The dynamics of all encounters ars differant, making it exiramely difficult to attempt to
categorize and define the levels of force appropriate In any given situation, |t I8, however,
; 3 Possible to categoriza the lavels of force that may be used, to various degraes, In any
L4 situation. \When officers determine that the use of force is objectively reasonable they

shau,(to the axtent possible, utiitze an escalating level of force as describad In the Use of
Force Resistance/Respanse mode! contained in this policy. Howaever, nothing in this order
requires an officer to start at the bottom of the continuum. Officers must use a leve! of
force that they feel will be effective and I8 objectively reasonable.

Officer Response(s) Catagories

|

,} - A Cooperative Controly
The police officer arriving on the scene s the first use of force. The mere presence

} of @ uniformed police officer will move on or break up a crowd; often that is all the
force that is necessary. After arriving on the scene, you may have to maove to the

4 next level of force by trying to persuade the subject to comply with your commands.

! Telling the subject "Stand over there” or "Let me sea your driver's license" are

! verbal commands. These also include controle designed (o preserve officer safety
and security.(Includes communications skills, and handcuffing)

B. Contact Controly

Light subject control Is considered a passive control measure. This is the first step
in seeking compliance with your commands. Escorting an intoxicated subject out of

26
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General Order

Hooper Bay Police Department

D.

E.

a bar would be a good example of passive control. This may require soms light
inoffensive physical touching or compliant escort tschniquas (countermeasures
designed to guids or direct the subject).

Compliance Technigues

Include resistant countermeasures designed to countar the subjsct’s enhancad
degree of resistance. The Taser or OC weapons are generally the first non-lethal
weapons used In the continuum. Neither will cause any injury or long lasting
affect on the person. This would also Inciude unarmed control and restraint
tactics (such as; Non-compliant Escort, Arm Bar takedowns, Wristlocks, etc.) and
the impact weapon used for compliance.

Dsfenslve Tacticy

lmpad weapon strikes, amply hand strikes designed to cease the subject's non-
letha! assault on the officer or others, regain control, and assure continued
compliance. (i.e. Blocks, Strikes, or Kicks, designed to have non-lathal effects)

Deadjy Force

Countermeasures designed to cease an assault, which are lsthal or could cause
great bodlly harm to the officer or others. These tactics could Include; firearms,
vehicle, neck restraint, impact weapons, or other techniques that have the likelinood
of causing death or serious bodily injury.

1. The use of deadly force by officers of the Hooper Bay Police Department
Is prohibited except as follows:

a. When In defense of human lifs, Including the officer’s;

b. When an Officer has the abjectively reasonable belief that the use of
deadly force Is in the defense of any person, including the officer,
who Is in immediate danger of death or serious bodily injury.

Training
Al sworn personnel shall be issued a copy of this G.0., Use of Force, and receive

classroom training on its contents prior to belng authorized to carry & firearm or
non-lethal weapon. This training will be conducted annuatly.

Only officers demonstrating proficiency, as determined by the firearms training

section, through a prescribed course of fire, in agency authorized firearms will be
aliowed !o carry such firearms.

2-6
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[General Order

Hooper Bay Police Department

C.

All officers will qualfy at laast semi-annually with the firearms and ammunition they
camy on, or off duty. This training will be conductad by cariified firearms instructors.

An officer shall not be permitted to carry or use a weapon unless they have been
trained and quaiified in its proficient use as determined by training procedives. This
training and qualification will be documented and kept by the Support Services
Division Manager.

An officer who has taken extended leave or suffered an iliness or injury that could

affect his firearms ability will be required to re-qualify before returning to full
enforcemant duties. ,

An officer carrying an off-duty firearm must show proficiency by completing and
passing a course of fire with the department’s firearma training personnel.

All officers will be trained and certifled in the use of O.C. spray and shall
damonstrate thair proficiency on an annual basis,

All officers will be trained and certified In the use of either a side handle baton or
sxpandable baton and shall dsmonstrate their proficiency on an annual basls.

In the event that an officer is unable to certify or re-certify In the use of a non-lethal
weapon, the officer will be unable to carry that weapon. The officar will undergo
remedial training by an instructor of that weapon until he/she is able to certify and

show proficiency in the use of that weapon.
All officers will be trained and certified in the use of the Taser non-lethal

weapor/Stun device and shall demonstrate their proficlency in its use on an annual
basig either through a written or practical examination.

Authorized Weapons

A weapon that is intended for use in the performance of duty by a trainad and swom officer
of this depariment shall first be reviewed, inspected and approved for use prior to being
carried by the officer. Inspactions of non-lethal weapons will be done by a certified

instructor or armorer for that weapon.

Firearms
26
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General Order

Hooper Bay Police Department

A On Duty

1. The firearms training section wﬂl recommend for the Chiefs approval, types
and calibars of firearms and ammunition, authorized for use by members of

the Hooper Bay Police Department.

2 In lisu of & depariment issued firearm, officers may- elect to carry their own .
personalfirearm. Officars slecting to do this must use ammunition that is ¥
authorized by the department and the flresarm must be approved by the -

firearms training committee.

M

,.,
o

[ S

B. Off Duty
1. Anofficer camying an off-duty firearm must show proficiency by completing (
and passing a course of fire with the department's firearma training [ ]
personnel
2 An officer carrying an off-duty fllearm must also carry thelr department { 1
issued idsntification card and badge. '

3. inorder for the fiream to be approved by the firearms training personnel, it
must meet the specifications recommended by the Flrearms Tralning
Committea and approved by the Chief of Polica,

Non-Lsthal

A On Duty : A
4

1. Non-lethsl weapons carrled by officers will only be issued in accordance with
the provisions of this G.O. and established departmant training standards.

2 Al officars will ba issued O.C. spray. (Ses Appendix B for Specifications)

3. Officers will be issued either a side handie or expandabla baton. (See
Appendix B for Specifications) , U

4 Al officers wliil be Issued a Taser non-lethal weapon/ Stun device. 3
o4
Secondary/Personal Weapons
A Officars may cary personal firearms and ammunition, on duty, In lieu of issued
firearms and ammunition. All personai firearms must meet the specifications
recommended by the Firearms Training Committee and approved by the Chief of

Police. Officers will be required to qualify with thelr personal firearm and
ammunttion prior to being allowed to canry it on or off duty.

26
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?:‘eneral Order

Hooper Bay Police Department

B. Officers may cany a second defensive frearm In addition to the standard duty

Officers areauowodtomnyumaﬂmnﬂyknt!aontheirbenas longasitisina
black case. This knife must ba approved by the Chief of Police.

O
o

f"’ Prohibited Waapons

14 Firearms

- A Any firearm that has not been approved by Chief of Police shall be prohibited
, } from being wom on duty.

B. Any officer carrying a NON-APPROVED firearm while on off duty status, will be
[ i considersd a civilian and not an officer representing the Hooper Bay Police
Department. Officers with NON-APPROVED firearms are considered to be acting
as private citizens not covered by Hooper Bay Police Department rules and

;,! ’11 regulations.
’ Non-Lethal

A Officers are only authorized to carry those non-lethal weapons as oullined in
Appendix B of this General Order.

Handcuffing
A Al officers of the Hooper Bay Police Department upon placing handcuffs on a
subject will, as soon as reasonably possible, check the handcuffs for proper fit
and double lock them for safety. (See General Order PR-332)

Safety/Restrictions

:
]
]

A Restrictions on the use of fireamms:

ey

1. Waming - When officers are about to Invcke deadly force, they will, when
possible and/or practicable, Issue a verbal waming to the suspect in this
waming officers will identify themselves as polica officers and instruct the
suspact to ceass or stop whatever action that has causad the officer to

- consider the use of deadly forca.

2 | $hoot to stop - Officers will fire their weapons tp stop and incapacitate an
assailant from completing a potentlally deadly act as described in this order.

3
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General Order

Hooper Bay Police Department

3 At of from moying yehicles - Officers will not dischasge a firearm at of from a
moving vahicle except when alf other reasonable means have been
axhausiad and R is necessary for the defense of the officer's iife or the life of
another parson, or the officer has probable cause to belleve that the officar
or others are In immediate danger of death or serious bodily injury.

4. Risk tg innocent bystanders - When officers are about to discharge their
firearm, they will be cognlzant of thelr fleld of fire and will not unnecessarily
creats 2 substantial risk of harm 1o innocent persons.

5. Waming shotg - Officers will not discharge their firearm for the purpose of a
waming shot,

: : - ajcohol o -Oﬂlcenwillnotcanyoruse
any ﬂrean'n whuh under the influsnoe of alcohol or drugs.

7. Jo destoy animalg - The kifling of an animal is justified for:
a soff defense |

b. lo pravent substantial harm to the officer or others

c. when the animal is so sick or badly injured that humanity requires its
rofief from further suffering.

8. D_qmmmmmm Officers who have a valid court order in
offect egainst them shall not possess a firearm while off duty. The officer will
be allowed to wear his firearm on duty. The frsarm wiil be isft at the station
when the officer has completed his tour of duty.

B. Except for gensral maintenance, storage or authorized training, officers will not
draw or axhiblt thekr firearm unless circumstances create a strong suspicion lo
believs that it may bs necessary to lawfully use the firearm in conformance with
other sections of this policy.

C. Officers will not point or direct their firearm at a person unless circumstances create
the objectively reascnabie bellef that it may be necessary to lawfuily use the firearm
in conformance with other sections of this policy.

26
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f(;?ememl Order

Hooper Bay Police Department

D.  Anaccidental discharge barrei will be usad for loading and unloading of frearms.
The muzzie of the firearm will be pointad Into the sand when chambering or ejecting

- a liva round.

E. Officars will secure and store firearma, on and off duty, in such & way 88 to Inaure
no unauthorized person will have access o o gain control over the firearm.

Officars may discharge thelr fiream for the purposa of practice on the police
department or other aatablished shooting range.

e
-

’] G.  Offlcars will sxercise ali narmal safety precautions and obay all appropriate rules or
‘ directives while practicing on the department range or any other sstablished range.
G | | TASER/Electronic Device =

A ‘The use of the Taser non-lathal weapor/ Stun Devica ls objectively reasonable
in accordance with the policy as set forth above, The following procedures and
{ ’ restrictions will apply:

A display of the unit's "Spark Test" ia permitted to gain compliance In an arrest
| ] situation where resistance is enticipated. The actual use of the Tasar will
normally require that an arest be made.

Restricted Uses of the Advanced TASER;

1. The Advanced Taser shall not be used on subjects exhibiting compliant or
passive behavior. ‘

subjact unless the actions of the subject present an immediate threat of
death or great bodily harm or substantia| physical struggle that could
result in injury to themselves or any other person including the deploying

officer.

2. The Advancad Taser shall not be used on l‘ r_estralnod'or controlied

j 3. The Advanced Taser shall not be used when the presence of ﬂémmable
fumes, liquids or gases are known or Iikely.

4. Tha Advanced Taser should not bs used on women knawn to be pregnant
unless all other means short of lethal forca have been used.

5. The Advanced Taser shall not be used on minors or elderly uniess the
actions of the subject prasent an immediate threat of death, great bodily
harm or substantial physical struggle that could result in Injury to
themeeivas or any other person Including the depioying officar.

26
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General Order

Hooper Bay Police Department

Documentation; 4 C
r

1. Depending on the panetration and location of the darts and the sex of the
subject, officers must make every reasonable effort to have any dart impact
areas on the subjects person photographed. If the subject is of the apposite
sex of the officer taking the photographs, same sex arrangemants must be
made.

2. Officers are raquired to fully document the Advanced Tasers use and
resuits, in a narrative report. : '
'y

d

3. Officers must also complets an "Advanced Taser M28 Use Report” form for

~ the Chief of Police - .
4. Officers shall log the expended cariridges Into evidence. '

Training:
, ‘ {
1. All Officers that wish to carry and deploy the Advanced Taser must be

trained by a Certified Advanced Taser trainer, : . |
: !

2. Trained officers must qualify once a year with the Advancad Taser if they
wish to carry and/or deploy the Advancad Taser.

B. Each officer wiil secure their assigned Taser so that it Is not left unattended while -
- operabla. If it must be left In an Insecurs, the: external power magazine (battery)

must be removed and kept with the officer so that the unit can not be used. This -

method Is also recommended for storage while in the officar's home. |

C.  Afullfive second cycle deployment should be applied without interruption to
create the safest ‘window of opportunity* for the apprehension of the subject. if i
active resistance continues an additional cycle or cycles may be applied until the ‘

resistance is overcome. ' J

D.  Though the Taser Is safe for use on psople of all ages, caution should ba used
when choosing whether or not to deploy it on the very young or the very old.
inspections -

A All firearms will be inspected on a periodic basis by the Chlef of Police to insure that A
all firearms are In good working order. A flrearm that ls found o be defective will be '
taken ot of service and sent to an armorer or the factory to be repaired. The officer
will be Issued another firearm, if It is of the same model and caliber as the one that
Is being repaired. If another similar firearm cannot be located, the officer will be
required to qualify with the firearm prior to returning to full duty.

2-6
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General Order

Hooper Bay Police Department

B. Al off-duty firearms and ammunition carried by an officer of the Hooper Bay Police
Dapanmsm must be Inspected and registerad by the firearms training division.

C. Periodic lnﬁpoct!ons of non-lethal weapons shall be conducted by certified -
instructors for the particular weapon. Weapons found to be unsafe shall be taken
out of service immedately and, if department Isaued, replaced as soon as

practical.
Reports
Firsarma/Use of Force Continuum
A Officers are required to report, using a department report format, any discharge of
thelr firearms. :

1. The officer will report orally o the Immediate supervisor, as soon as Is
practicai, after the Incident in which the weapon was fired,

2. Awritten report will be submitted by the officer Invoived prior to the and of
thekr shift, -

3 If the officer involved is injured or unable to submit a report, the officer's
supervisor wiil submit a wdtten report prior to golng off duty for that shift.

5, In the event that use of force resutts in serious bodily Injury or death the
immediate aupervisor will;

a Relieve the officer involved from normal duty;

b. Take control of the firearm or weapon used, in a discreet manner and
outside of public view 0 as not to cause embarrassment to the
offlcer.

c f practical, the firearm should be replaced with a flrearm of the same
maks, caliber, and modei.

The Chief will relieve the officer from normal duties, and assign the officer to
administrative duties pending resuits of the formal Investigation. The officer
26
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General Order

Hooper Bay Police Department

will also be required to sttend a psychological debriefing prior to f
reassigrment to normai duties. ’

8. The above mentioned reports will be completed prior to the and of the shift, r
and forwarded to the Chief of Police. L

© B.  Officers are requirad to submit a Uss of Force Form (Appendix A) whenever: -

1. Thek actions result in, or are alleged to have resuited in, Injury or death of
another parson; and/or ’ ,,

2. They apply force to a subject greater then step “B* (Contact Controls) of the
Use of Force Continuum,

. ‘ :

3. They spply force through the use of the Tire Deflating Spike Systsm as [ !
outlined in General Order PR-318 Section 316.6.0. The Use of Force Form ,

follows the outline as mentioned In 316.6.0 Reporting Procedures. ! 1

4, Usae of force reports wil be submitted to their immediate supervisor by the
end of their shift. This report will be forwarded to the CEO via the chain of .
command. Each level of the chain of command shall indicate on the form :

that  has been reviewed.,

5. In the event that the use of force is questionable, the CEQ will follow the
guidelines set forth In this General Order, Saction 302.12.0.

This report along with the officer's incident report will describe, in detail, the B
circumstances surounding their use of force and the resulting injury or death, if I
any. '

Vehicles

A Where poiice are invoived with pursulng other vehicles, it will be considerad a ,
use of force. Whenever a pursuit occurs, officars will follow the guidelines as ! J
outiined in Genaral Order PR-3168 Section 316.11.0. .

Records R
i
A The Chief of Police is responsible for instituting and maintaining records pertaining
to all depariment weapons, authorized ammunition, personal weaepons carried by ;
officers, frearms iraining, all frearms qualifications, and weapon cartifications.

B. The records of ragistered off duty firearms will be maintained by the flrearms
traning division and the support sarvices division manager.

26
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General Order

Hooper Bay Police Dcpartnient

The Chief of Police shall conduct &n annual review of all of the Use of Force reports
submitted. A review of thess incidents may reveal a pettem or trend that may
indicate that additional training or policy modifications need to be made.

"I §

Medical Ald
A In cases of injury to prisoners or bystanders, cfficers shall be responsible to ensure
g that appropriate medical ald Is provided to the Injured subject at the sarliest
’ possible opportunity.
™ 1. The Officer In Charge shali be notifiad of all injuries incurred as a direct or
. indirect result of the use of force n an arrest situation,
2, Allinjuries incurred by priscners as a resuit of the uss of force In an arrest
ﬂ situation shall be documented In the arrest report as well as in the Use of
: Force report.
{ ] - 3 Atthediscretion of the Officer in Charge, minor Injuries may be
L treated by the officer or Hooper Bay Clinic personnel.
1 b. prisoners with serious injuries, and those that request hospital
i examination, shail be examined and treated by medical staff at the
Y.KH.C. Hospital In Bethel, Alagka,

B When a Taser has bean deployed on a subject and the probes need to be
removed, officers will follow these guidelines:

' 1. Danot attempt to remove the prabes If the subject is combative or the
probe Is embedded in the face, eye, neck, ear, groin, or a woman's breast

2 Treat probes as biohazards and wear gloves to handle and remove them

3. After removal, Inspect the probe and wound site to ensure that the entire
probe has been removed Intact

j 4, Treat the wound with antl-septic, and evaluate it for the nead for further
medical care. If further care is nesded follow the protocol as listed above.

: lnvuﬂgadonn!Ravlw Board

A In the event of a complaint of an alleged or aptual Injury or death of another person
caused by an officer's use of force, the Chief of Poilce shall

1 Appoint an Administrative Review Bogrd consisting of 3 officers; one of
which is of a higher rark. At least on:( of the board members shall be an

26
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General Order

Hooper Bay Police Department

instructor cartified to train officars In issues partaining to the specific type of
force used In the incident. The third member shall be of equal or higher
rank. This review board_shall investigate the ckcumstances surrounding the
use of force. In determining justification for the use of forcs, the board may
only consider the facts known to the officer at the tme the force was used.

A

. -

2 The review board shall report their findings, in writing, to the Chief within five
days of their being convened. The repart shall include a recommendation for -
further action. The report will also include the relevant facts and ‘
circumstances surrounding the incident and whether the use of deadly "
and/or non-deadly force was consistent with department policies and/or .
State statutes. The flve day limit may be waived by the Chlef. .

..‘,_‘

Definitions | ( ]
A Force; Conducton the part of a police officer that is designed to assist the officer l }
in controlling a situation or the aclions or behavior of a person or persons. [
B. Progressive Force; The escalation of force used by an officer in order to control a [
situation or the actions of persons.. (pursuant to the use of force continuum). : . }

C. DReadly Force: Any assault or confinement which the actor commits with the
purpose of causing or which he knows to create a substantial risk of causing death

or serious bodily injury.

D. Non-Lethal Weapon; A weapon, other than a firearm, used to control persons or l
defend onesalf or others, from harm.

E.  Serous Bodlly [njury: Means bodily injury which creates a substantial risk of ;
death or which causes substantial loss or impairment of the function of any bodily l,)
member or organ or substantial Impairment of healith, or substantial disfigurement.

Approved By: Date Approved: ' y
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HOOPRR BAY POLICE DEPARTMENT
USE OF FoRcE REPORT FORM
Appendix A

QLEORESIN CAPSICUM SPRAY

The O.C. Spray Issued to Sworn personnel of the South Burlington Police
Department shail be Punch It or Punch i} *law enforcement strength”
manufactured by Aerko Intemnational. As of 19 F ebruary 2004 the O.C. spray
issued will be the Sabre 5.0 ‘Law Enforcament Strength* “Non-flammable
Elactronic Immobilization Device Compatible® manufactured by Security
Equipment Corporation. The typs of Oleorasin Capsicum shall be a 5% of

1. Full Cone Spray Pattern

2. Ballistic Stream Spray Pattem
3. Jet Foam Spray Pattern

4. Magnum Fogger Spray Pattemn

PEPPERBALL $A200 LAUNCHER

The SA200 Launcher is a specialized tool that is used to launch pepperball or
other projectiies. This launcher Js a33 + 3.5 Ib. weapon that uses air
pressure to launch the projectiles at & rate of approximately 8 rounds per second

issue this weapon to each member, but maintains a launcher In it's inventory in
the event that one is needed. Only those swom personnel that are trained ang
heve shown proficiency in its use shal| be authorized to utilize it.

The use of a Taser stun device s considered a less lethal tactic, |t Is designed to
confuss the signals going from the brain to the voluntary muscles and thereby
achieva incapacitation without harming the human body. The Taser Is an
alternative leas than lethal application of force not intended to replace firearms or
self-defanse tachniques. Studies lo date have shown that the Taser when used
a8 trained has little or no Jethal potential. Al officera will be tralned and certifled In

Effective: October 1, 1997
Reviewed/Revised Sune 29, 1998
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IN THE SUPERIOR COURT FOR THE STATE QF ALASKA
SBCOND JUDICIAL DISTRICT AT KOTZSBUE

N CKOLAS PAGS,

Plabmite,
v

C'TY ORf KOTZEBUE aud
N ORMAN HUGHRS,

Defrodayrs,

Cu No. JXR-07-76 C1
ORDER GRANTING SUMMARY JUDGMENT

b this casothe avidenss, drawing all infarsnces in Arvor ofthe oca-moving party, is
that, whila the actions of deftndsnt Hughes may huvs basn ohfectively mmasonablo, tha aus of the
rnnumhmdwm.bundsmhpmvhhhhmpdm‘nm-bkpﬂuoﬂw
fn Hughes' posiiion could decide 1o ust. The comrt also finds that e offioer sbjcctivaly elisved

)
)
)]
)
)
)
)
)
)
)

U s 082 of 1hat Taser was necossery snd not Linpraper, The plaintilf srguns that the City of Xozzebus '

pelicy reganiing use of ficee shonld have placed Hughay an nothie thas nse of the Taser wes
{w.proper. Mm.hpkthwﬂuﬂuwlumam:mmﬂ
15.25.070. Likewlse the pisiadff vaggeets the Madisl Policy on use of Elsctrenis Gootrol Wspons
s o approyriste simndard (o messwrs Hoghes' canduct. Howyver, the plaintifl had offered no
o |denco such tnodel polioy kas bewn adoptad by any polics agency within Alaks. Bvenifhe pollcy
mmumu,umm_ommmummmmwwym
wrich the defradunt was,  Whkethar the purticulsr offondor*s conduet was “cverly seszldve® ind
wiether other means cum “reasonably”” contro! thy conduct mam the 2ont af quaatians thal el out
b wpphicetion of the quslifisd knmudry snalysia,

O: dor Qranting Summary Jedgment
Paje v. Hughws ity of Xotmirse 1KD-07-78 C1
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