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Page 46 Page 48 %r
MR INGALDSON: Acd Bill Ingaldson on behalf of | 1 A Oaks was just standing up.
Hooper Bay. 2 Q Atthe time you deployed the taser, were all three 3
3 MR BROWN: Okay. 3 officers standing? L
4 4 A Two of us were standing, one was standing up.
5 NATHAN JOSEPH S Q Sothatis yes, ali three were standing then when these s
6 called as a witness herein on behalf of the 6  were being deployed? o
7 Plamtiff, having been duly swom upon cath 7 A It was deployed when one of the officers was standing up ‘
8 by Mr. Sean E. Brown, Notary Public, was 8 from the floor. !
9 exammed and testified as follows: 9 Q Okay. So walk me through this now. Oaks did tell us :
10 10 dunng his deposition that he fell once and he said that
11 EXAMINATION CONTINUED 11 he got right back up. So your testimony today is that
12 BY MR BROWN: 12 you started deploying the officer — you just started :
13 Q And, Sergeant Joseph, I'm talking loud just so youcan | 13 deploying the drive stun right afier the officers fell. )
14 hear me. If I'm talking too loud, please tell me and if 14 Is that your statement today?
15 I'm not talking loud enough, picase tell me and [ will 15 A [ deployed -- [ deployed the cartridge, not the drive {
16 try to adjust that as well. Okay? 16 stun, ; ]
17 A Yes. 17 Q Okay. Youdeployed the actu ~ you deployed the what?
18 Q Allnght Sergeant Joseph, do you have in front of you |18 A The actual cartridge.
19 your use of force report? 19 Q Okay. Youdeployed the actual cartridge first? ( i
20 A Yes,Ihaveit 20 A Yes Yes. ; }
21 Q Okay. If you could take a look at that, I'm going to 21 Q Okay. And when you deploy the actual cartridge, is that
22 mark that as deposition exhibit - [ believe that it's 22 what has the prongs on it? Is that what you're talking 2
23 exhibit9. Knowing that all of these are running 23 about? '
24 together, I believe this is exhibit 9 and if you could 24 A Yes, that's the one with the.... !
25 take a look at that exhibit, did you complete this 25 Q How many cartridge - how many cartridges do you have on
Page 47 Page 49 = ’
1 document or who completed this docurncnt? 1 onc taser?
2 A [suppose I did. 2 A One
3 Q And when did you complete this document? 3 Q And when you deployed that taser on Thomas Olson, did you !
4 A On the day the incident happened. 4 think it made contact or did not make contact?
5 Q Andhow many times does this document indicate that you| 5 A It wasn't being ~ the first deployment wasn't effective.
6 drove stunned Thomas Olson? 6 [ then ran a second cycle. | saw that — that wasn't }
7 A It says several imes. 7 effective so | had to go up and make a second contact : J
8 Q Was that five or six? 8 with him.
9 A That - yes. 9 Q And when you say it wasn't cffective, was that because
10 Q Okay. And during this time, you had actually walked over| 10 one of the prongs did not stick in him so it did not make f '
11 to where Thomas was on the — sitting on the floor or 11 acomplete circuit? Is that your understanding or why 4
12 wcre you doing it from the position where you were with 12 was - why do you think it was not cffective?
13 his brother? 13 A Because it — the ~ it didn't make any contact with the ]
14 A [deployed from the - where | was with the brother but 14 - with him. ‘
15 that didn't work. He stood up. Hello? 15 Q Soifonly one prong goes in, then the individual —
16 Q Yup. Wc're here. I'm just going to hit the mute, | 15 there’s no circuit so the indivicial docsn't fecl the
17 don't know if itll help you come through better or what, 17 full shock, is that correct?
18 There may be feedback but you need to speak up. Okay. 18 MR. WIDMER: I'm going t0 object to that. | think
19 So go on, where did you deploy it from? 13 thatcalls for expert testimony. [ don’t know if Mr. Juseph
20 A ldeployed from standing by his brother. | was laying on | 20 13 familiar cnough with the way — | doa't know if he's
21 the ground. He had others -- other otlicers. 21 jualified as an expert in taser operation.
22 Q Were you standing or sitting? 22 Q Justsay if you know. You can sull answer, Mr. Joseph.
23 A | was standing. 23 Do you know whether 1f just one prong goes i, Joes it
24 Q At the time you deployed the taser, were aif three 24 shock the person fully ur not?
officers standing? 25 A With one prong inside, it doesnt give a full effect.
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Page S0 ] Page 52
Q Okay. S0 afier you tried to do two drive stun - or two 1 testimoay?
cartndges, then you go back and you do the - is that 2 A Y
3 whmyouappronchandymsmndnvestmninghim? 1 Q Andyouwmrtsponsx"ble—youmdcalhgwith~l
1 A Theﬁmgmdm~lcoddnotdcploymumidga 4 believe his name was at that time, is that
5 5o 1 deployed one. | made two cycles. Afier the second 5 correct?
6 cyc!ewam'twuting.[wdkndwtodnwspcdm 6§ A Yeau g
7 started doing the drive stun, 7 Q Didywcvcrdcployacuuidgeoranmpuodrivcsnm
8 Q Okay. You say that you deployed ~ you cycled twice. 8 that night?
9 Help me understand what that means. Tell me. 9 A No.
10 A It's when —- it's when you let it cycle some — for about 10 Q Andcould you tell - say why you did not do any of those
11 four or five seconds. 11 things to ?
12 Q Andyoudolhatwilh—andd)ccyclcisckmcwilhtbe 12 A Thad — reason | wanted.
13 benefit of the prongs being — afler the prongs are 13 Q I'msorry, could you repeat that one more time, Sergeant
14 deployed, is that correct? 14 Joseph?
15 A Yes. 15 A I'had him in the position [ wanted him where he wouldn't
16 Q Andsoithasnothx'ngtodowithdrivcsmming.ﬂnc 16 be kicking at me or any other officer.
17 cyclehasnomingtodowidukivcstlmng, is that 17 Q Okay. I don't think | have any more questions for you at
18 right? 18 this time, Sergeant Joscph. Thank you.
‘I 19 A Yes. 19 MR. INGALDSON: 1 don't have any questions. Thanks.
20 Q Okay. So then when you went and you drove stun him, you | 20 MR. BROWN: Okay. We'll Just wrap this up now.
21 did that approximately five of six times, that was after 21 Thank you.
22 the two cycles, is that correct? 22 MR. WIDMER: Thank you, Sergeant Joseph.
j 23 A ﬂwchivesnmwcmdoncaﬁerd)ccyclc. 23 A Thank you.
24 Q Andlbclievedxelasttimdutwetalked.yousaidm 24 (Off record)
X 25 of those drive stuns were done while he was down on his 25
; ’ Page S1 Page 53
) 1 stomach with a -- and they were donc on his back, is that 1 TRANSCRIBER'S CERTIFICATE
2 correct? 2 I, Linds S. Foley, hereby certify that the foregoing
3 A Atleast one of my drive..... 3 pages numbered 2 through 52 are a true, accurate, and complete
4 Q Did you say at least one was or what did you say? Did 4 transcript of deposition of Nathan Joseph in Case No. 4BE-Q7-
5 you say at least one was or what did you say? 5 00026 C1, Thomas J. Olson v. City of Hooper Bay, Officer
6§ A ! had at least one drive stun when he was down on his 6  Dimitri Oaks, Officer Charles Simon, Officer Nathan Joseph,
7 stornach and that was the last one. That..... 7 transcribed by me from a copy of the clectronic sound
8 Q Andis it possible that there was more than one? 8 recording to the best of my knowledge and ability.
9 A Yes, it's possible that there was more than one. 9
10 Sergeamt Simnon may have a -- been doing a drive stun at 10 May 21, 2008 .
11 the same tirme. 11 Linda S. Foley, Transcriber
12 Q While he was down on his stomach, is that nght? 12
13 A Yes 13
14 Q Okay. [ have nothing further. We're just going to wrap 14
15 up here. This won't go as long just because. you know, 15
L6 we're on the phone but we'll just kind of wrap up. Mr 16
17 Widner and Mr. Ingaldson might have some - may have some| 17
18 questions as wefl. 18
13 13
20 EXAMINATION 20
21 BY MR WIDMER;: 21
22 () Mr. Joseph, I'lt -- Sergeant Joseph, ['ll go first. My ' 22
2 understanding 1s that we heard testtmony that Officer 23
24 (aks and Sergeant Simon, they were struggling with Thomas | 74
. Oison duning this matter. Do you remember *hat 25 WJ.

4 (Pages 50 to 53)

May 15, 2008
Be18235-9348-48b1-bddB8-47c59011550¢

Exc.278

TRANSCRIPTION SUPPORT SERVICES



Olson v. Hooper Bay

4BE-07-26 CI

Page 54

—
O @ LA B Y

BN N NN NS e
e et
mﬁUNHQ\Om\lG\U\“NNH

» -

3

prines s o e ey

re

- ..

L. ..... T A . T T I T T A R R R T LY e R o e

TRANSCRIPTION SUPPORT SERVICES

5

May

(Page 54) 5
15, 2008 7

f8a18235-¢346-48b1-bdd8-47c 590115501

Exc.279 ]



4BE-07-00026 CI

Olson v. Hooper Bay

{l IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
t

FOURTH JUDICIAL DISTRICT AT BETHEL

THOMAS J. OLSON, }

B
3 plaintiff, )
Oy )
'; v. )
, )
ji CITY OF HOOPER BAY, )
1 OFFICER DIMITRI OAKS, )
E OFFICER CHARLES SIMON and )
3 OFFICER NATHAN JOSEPH, )
s |
Defendants. )
—_— )
! No. 4BE-07-00026 CI
i
A VIDEOTAPED DEPOSITION OF DIMITRI OAKS
Pages 2 through 75, inclusive
J April 23, 2008

Hooper Bay, Alaska

Exhibit M
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Page 2 Page 4 p
[N THE SUPERJOR COURT FOR THE STATE OF ALASKA | 1 INDEX
‘ FOURTH JUDICIAL DISTRICT AT BETHEL 2 ['

3 THOMAS J. OLSON, ) 3 ,

4 ) 4 EXAMINATION BY: PAGE(s)

5 Plamnaff, ) 5 r

6 ) 6 Mr. Brown 6,64 f

7w ) 7 '

8 ) 8 Mr. Widmer 60 ~

9 CITY OF HOOPER BAY, ) 9 ‘
10 OFFICER DIMITRI OAKS, ) 10 Mr. Ingaldson 63,75 ‘
11 OFFICER CHARLES SIMON and ) 11
12 OFFICER NATHAN JOSEPH, ) 12 EXHIBITS: [DENTIFIED
13 ) 13
14 Defendants. ) 14 A - Silence is Golden s
15 ) 15 )
16 16 B - Training manual, The Common Effects of EMD 52 I .
17 No. 4BE-07-00026 CI 17
18 18 C - Hooper Bay Police Department Use of Force 57 ‘ j
19 VIDEOTAPED DEPOSITION OF DIMITRI OAKS 19 !
20 20 ’
21 21
22 taken on behalf of the Plaintiff, pursuant to notice, at the 22 !
23 Sea Lion Corporation Boardroom, Hooper Bay, Alaska, before 23 ;
24  Sean E. Brown, a Notary Public for the State of Alaska. 24
25 25

Page 3 Page S

1 APPEARANCES 1 Hooper Bay, Alaska, April 23, 2008

2 2

3 For the Plaintiff: 3 MR. BROWN: My name is Sean Brown and | am the 5

4 SEAN E. BROWN 4 attorney representing Thomas Olson in this matter but I'm also

5 POWER & BROWN, LLC 5 anotary for the State of Alaska and the first thing we want )

6 Box 1809 6 to do is to swear you in and then we'll go around and intro -- !

7 Bethel, Alaska 99559 7 let everyone introduce themself. Okay? 4

8 (907) 5434700 8 MR. OAKS: Yeah.

9 9 MR. BROWN: If you could raise your right hand and ‘ ]
10 For the Defendants: 10 if you could state your name? k i
11 11 MR. OAKS: Dimitri Oaks. )
12 MATTHEW WIDMER 12 MR. BROWN: Dimitri Oaks.....

13 ANGSTMAN LAW OFFICE 13 {Oath administercd) ‘

14 Box 585 14 MR. OAKS: Yes. J

15 Bethel, Alaska 99559 15 MR. BROWN: Okay. Thank you. Introduce yourself.

16 (907) 543-2972 16 MR. WIDMER: My name 1s Matthew Widmer. I'm from |

17 17 Angstman Law Otfice. We represent Officer Oaks 1n this

18 WILLIAM L. INGALDSON '8 rnatter. We also represent OtTicers -- Corporal Simons and

19 INGALDSON, MAASSEN & FITZGERALD, PC | 19 Sergeant Joscph. _

20 %13 West Third Avenue 20 OFFICER SIMON: I'm Sergeant Charles Simon. [ wasa

21 Anchorage, Alaska 99501 21 corporal.

22 {907) 258-8750 22 MR. BROWN: Okay. [hank you.

23 23 MR. INGALDSON: Bill Ingaldson representing the City

24 24 of Hooper Bay. .
‘.‘ 25 SERGEANT: I'm a sergeant in HPD, sir. '
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Page 6 Page 8§
MR. BROWN: Thank you, 1 A loKing Salmon,
MR. OLSON: I'm Thomnas J. Olson, Senior. 2 Q And what — tell me a little bit about that. What does
3 MR. BROWN: And my name is Sean Brown. [already | 3 that mean?
4 introduced myself and I represent Thomas Olson. 4 A Oh, you mean the police academy?
5 S Q Yeah
6 DIMITRI OAKS 6 A Well, let's see, the police academy, they teach you how
7 called as 2 witness herein on behaif of the 7 to — how to arrest people without trying to hurt them
8 Plaintiff, having boen duly sworn upon cath 8 and how to do paper work and they teach you how -- how to
9 by Mr. Sean E. Brown, Notary Public, was 9 make them policemen to where you can - that'll help you §
10 examined and testified as follows: 10 along the way when you make an arrest so you don't hust
11 11 -~ hurt — get hurt or an ~ hurt anybody.
12 EXAMINATION 12 Q How many days was that camp?
13 BY MR. BROWN: 13 A It wastwo weeks.
14 Q Mr. Oaks, could you tell me how old you are? 14 Q Okay. AndIcalleditacamp. Wasita—isita
15 A Oh, 58. 15 normal course that they have or what?
16 Q Fifty<ight? How long have you lived here in Hooper Bay? | 16 A Ihave it all right here. That's — all I know is that's
17 A Oh, about 36 years. 17 where they were - the police academy was,
18 Q Where were you from before that? 18 Q How many years ago was that?
19 A Bnstol Bay. 13 A Oh, something like six to eight years ago, something like
20 Q All right. What brought you to Hooper Bay? 20 that,
21 A Oh, my wife. We moved here. 21 Q And did you get any training on the taser use then?
22 Q All right. Were you a police officer down in Bristol Bay 22 A Yes.
23 areaor..... 23 Q Allright. And are you certified 1o use a taser
24 A No. 24 yourself?
25 Q Where'd you live down in Bristol Bay? 25 A Yes, sir.

Page 7 Page 9§
1L A Igiugig 1 Q Okay. Soabout six or eight years ago is when you -
2 Q Okay. And your wife was originally from here in Hooper? 2 reccived training on the taser?

3 A Yes,sir ' 3 A No. No.
4 Q Allright. And then when you moved up to Hooper Bay, how | 4 Q I'mean, at that police academy, did you then receive
5 soon after that did you become a police officer? 5 training on the taser?
6 A Somewhere in '96, | think, 1996. & A Notthatlrecall. We.....
7 Q What led to that decision? 7 Q Were they just —- they may not have been used then. |
8 A We have VPSO Clinton O'Malley here and [ used to rent out 8 don't kmow. Do you remember?
9 videos and he used to come and rent videos and he came 9 A ldon't think they were being used.
10 over and kept constantly asking me to become a police 10 Q Yeah, [ - that's probably right. So back then when you
11 officer because he was — we became very good friends and 11 took that police training, what type of techmques did
12 he was — it got — it got to the point where he was 12 they tell you to use to restrain someone who is — who
13 being stuck in the jail almost 24 hours a day. 13 was kicking?
14 Q And so did you finally give in to that or .... 14 A Somcone who was kicking?
15 A Yeah. Well, it took me about three, four weeks and | L5 ) Yup.
18 finally gave in tot. 16 A Well, we were taught to use force if we have to and to
17 Q All nght. And so when you hecome 1n otficer, what do 17 tase them1f we thought our lives were n danger.
HE vou have to do? 18 ) Okay Butnow. f your life was in danger but, [ mean,
19 A Oh, answer calls and go out and do patrols and watch 19 let's back up a hittle bit here and talk about cven
20 tratfic. 20 hefore the Lasers were used. back when you went to the
21 Q Do you have to go through any training” i1 academy or back when you went to the police academy, that
22 A Back when [ joined, there was no traiming, 22 two weeks of training that you had.,
23 Q Okay. Have you - since then, have you had any training? 23 A Yes.
} 24 A Yes, sir, | went 1o a police academy. 24 Q Okay. Now, back then, you said that tasers weren't used,
‘l‘l Where was that? 25 right?
TTSor f CITTTSR TR LT e R - I S A B aata R 3 R R R T It S ey~ srpaevgt— - §
3 (Pages 6 to 9)
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Page 10 Page 12}
i A Yes i shoulders and pull them up?
o Q And so how did they show you back hen to restrain 2 A Yeah, we — we could have did that but he was just
3 people? 3 kicking so much.
4 A How 1o use moves where you can put somebody downonthe | 4 Q But, justin general, could - is that something that you
5 ground without hurting them. 5 could do s a technique?
6 Q Andthat — [ just want to tell you that is pretty 6 A Yes
7 sensitive so don't..... 7 Q Okay. And - all right. So then — so you went to the
8 A Okay. Thank you 8 academy, you got some training there and how many hours a
9  Youknow, I just don't want you to tink | leam anything 3 week did you start working as an officer after that?
10 back-handedly. 10 A Well, we was working cight hours a day for five, you
11 A Oh, thank you. 11 know, days.
12 Q Allright. Okay. !just wanted to tell him that that 12 Q And how soon after -- what other training have you
13 microphone is sensitive there. 13 received then?
14 MR. INGALDSON: Oh, okay. 14 A | wentto~ 1 think I went to domestic violence training
15 Q Soback — you used the hand. What would you do now? 15 and EMT training. That's about it. Most of the young --
16 How would you do..... 16 mo -- mostly the young people were going to the
17 A Oh, usually, we take the hand and —the arm and put it 17 trainings.
18 up behind their back and way it behird their back and put 18 Q Okay. Now, you also mentioned to me that you had taken
19 a little force on it where they'll feel — fecl a little 19 some taser training. Who gave that to you?
20 pain and — pain and they'll comply and give you their 20 A Chief Hoelscher. He's our instruct -- he was the
21 name. 21 instructor for that.
22 Q Okay. And what about somebody is handcuffs, what did 22 Q And he's still the chief here, is that right?
23 they teach you to do in the academy then? 23 A Yes sir.
24 A What do you mean by that? 24 Q Okay. Did he do all of the training for that?
25 Q [f you had somcbody in handcuffs that was resisting, what 25 A Yes.
. Page 11 Page 13 §
did they teach you to do? 1 Q Anddo you know what type of qualifications he bad to do
2 A Well, they taught us to try to talk them into standing up 2 that training, by any chance?
k] and not to be so aggressive and to come along peacefully 3 A No,Ihave not here. 1think he — I - [ don't know, he
14 without — and how to talk them in - talk them into not 4 went to a lot of trainings. [ don't — so [ wouldn't
5 doing anything anymore, to — so they wouldn't have any 5 know.
6 more charges on them or ~ charges on them. 6 Q Did he ever travel or did you ever travel out of Hooper
7 Q Okay. Now — and if that didn't work, what were you 7 Bay to go meet with anyone else for any taser training?
8 taught to do in the academy? 8 A No
9 A Well, usually, we'd just try to stand them up..... 3 Q Now, when you took that taser training, you told me
10 Q Okay. 10 carlier that you were supposed to use it whea your life
1T A L. and try to — try to telf -- make them walk to the 11 is in danger.
12 snow machine or Honda, whichever we're using. 12 A Or another life is in danger.
13 Q Now, on the police report, [ saw that — | believe it was 13 Q Oranother life is in danger. Okay.
14 Officer Joseph, he ~ actually, -, he laid down on 14 A Orif we thought we needed it — needed to use it
15 him and held his legs. Have you heard of that happening 15  Now, what do you mean by that?
16 before? 16 A Oh, like somebody was kicking -- kicking - kicking both
17 A Oh,yes. 17 of the officers and wouldn't stop kicking and - or
18 () All right. s that one way to keep someonc from kicking? | 29 hitting — hitting some -~ like sit - some situations,
19 A Yes, thut's one way to keep them :rom kicking, 13 we get where they're head-butting us and. ...
20 () Okay. And so if you had a person restrained on the floor |20 Q  Okay. So any time that -- what you were taught then by
21 rn handcutFs and there were two officers, s 1t Pt Chief Hoelscher was any time that you were getting kicked
22 reasonable to think that you could grab the officer's 22 or head-butted or hit, it's okay to taser someone, 13
23 jacket and — or grab the — I'm sorry, grab the 23 that correct?
24 defendant's jacket and pull them up off the ground or 24 MR. WIDMER: [I'm going to object to that. 1 think
25 that's a mischaractenzation. You may answer. You ¢an answet
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Page 14 Page 16}
the question. 1 Q Ca you identify which sergeant knocked?
B A What's that? 2 A Sergeant Nathan Joseph.
3 Q Okay. Did Officer Hoelscher tell you it was okaytouse | 3 Q Okay.
4 the taser when you were hit? 4 A Sowe went in and Thomas was passed out on une bed and
q 5 A No. 5 was passed out on another bed.
‘ 6 Q Okay. When did he - okay. Regarding just the hitting, 6 Q What time of day was it?
7 when is it okay to use a taser when you were being hit? 7 A Sortti —ti — tight in the evening. I don't remember
} 8 A When -~ when — alot - | think I recall | was told not 8 what time it was but it was toward the evening.
3 9 to use the taser when they're handcufTed unless they were 9 Q Allrght Goon.
10 doing something to harm the - the officers. 10 A Okay. We entered the bulding, as I was telling you.
a 11 Q And what do you mean by harm? 11 They were both passed out. There were kids. Some of
B 12 A Well, like if they were kicking or head-butting or we get {12 them were awake and some of them were sleeping on the
cl 13 a lot of them that bite — bite people too. 13 bed
14 Q Now, did you receive from the — from Chief Hoelscher, 14 Q Allright Let's back up a little bit. Now, you said it
! i 15 did you receive the Hooper Bay Police Department general | 15 was in the cvening when you got there. Right?
! 16 order for the use of force? [ guess you're familiar with 16 A Mm-hmm,
17 that as an officer, is that right? 17 Q Allright Firstof all, let's start, so if it was 1200
<3 18 A Yes, sir. Yes. 18 o'clock m the aftemoon when you went to someone's house B
o 19 Q Can you tell me the five times -- the five restricted 19 and you found the people passed out or laying on the
: 20 uses of the taser? 20 couch and on the bed asleep and the kids were still
21 A The what? 21 there, you may assume that they're passed out, is that
22 Q The five restricted uses of the advanced taser. It's 22 nright, or taking a nap?
l 23 part of your general order. 23 A Well, we try to wake them up first.
24 A No. 24 Q Okay. And if you went at 5:00 o'clock in the aflerncon .
25 Q Okay. 25 _ and you saw a person on a couch and on a bed, what would

Page 15

A [ -1 was wondering how come am -- am | being asked all
2 these questions when I never had a taser and 1 never
3 tased anybody.
4 Q Because you're an officer and you've been an.....
5 A Yeah Oh, okay.
6
7
8

r

Q Tusually don't have to answer the questions here but you
are an officer and you were there and 'm just wanting to
find out what you've been taught.....

9 A Oh, okay.

j 10 Q ... kind of get an idea of what the base level is. Now,
11 you say in your ~ | have a document here labeled the
12 affidavit of Dimitni Oaks.

13 A Yes.

14 Q Dnd you write that?

IS A No.

16 ) lfave you read this?

17 A Yes.

18 () [Inthat - actually, let's just do this. so that night,

19 tell me what happened when you first amived at Boya's
20 residence.

21 A Seo what happened when we finst armived? Okay. We --
32 when we first arrived, [ - [ observed a -- the arctic

23 cntry and the inside doors were open and the scrgeant
24 knocked on the door and we kept knocking on the door. We

TR T T

didn't get no answers,
R - urie — P taniyy = e ey
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Page 17

1 you think?

2 A Well, depends on if they were having fumes of alcohol in
3 there because a lot of times there's — you can smell .
4 aleohol if they had been drinking when you go in and some
5 places you don't go in. '
& Q Okay. And ifit was 10:00 o'clock at night, the same
7

g

9

thing?

A Yup.

Q 2:00 in the moming?
10 A Yes.
11 Q Yes what?
12 A What was that again?
13 Q Okay.
14 A Because | just woke up here not 100 long ago.
LS Q  Allnght. If you walked into a house and found someone )
16 laying on a bed and on a couch at 10:00 at mght, would
17 you just automatically assume they were passed out?

A Oh, no. we'd aitempt to wake them up, sce 1f they were —
if they had been drinking or not. '

Q  Okay. And if it was 4:00 in the morming and two people

21 were laying on the couch, would you assume that they're

22 passed out or would you think they're asicep?

43 A Oh, we'd wake them up and find out if they had been

14
13
20

T R T T g g

24 dnnking, no.
25 Q Okay. Would it surprise you to lcam that this was
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Oh, 1t was -- scerns like it was kind of - getting kind

Page 18 Page 20}
actually 4:00 in the morming and not in the evening? 1 of cold because someone had left both of the -- all the
A Yes 2 doors open and it was cold out.

3 Q Okay. Alltight. So at 4:00 in the morning, you go up 3 Q Okay. [

4 to the door and what do you find? 4 A It was getting kind of chilly in there, getting kind of

5 A Oh, that Thomas was passed out on one bed and Peter was | 5 cold in there. ]

6  out— passed out on another bed. 6 Q [Ithink you said it was freezing out maybe in your [

7 Q Okay. Well, now, it's — first of all though, you have 7 atfidavit, is that right? Well, maybe it wasn't you, H

8 10 get upstairs. What do you do to get upstairs? 8 maybe someone else. Cold out s0 it was cold inside? -

3 A Walkup. 9 A Yes,sir. .
10 Q Justwalk dghtup..... 10 Q Allnght Would it surprise you to learn that Officer =
11 A There's — there's steps going right up. 11 Joseph said it was very hot inside?

12 Q Okay. Did you knock on the door? 12 A Mmm Okay. !
13 A Sergeant did. 13 Q Would that surprise you to learn that? o
14 Q Okay. Was the door locked? 14 A Itwould

15 A Nope, it was wide open. 15 Q Do you think he was telling the truth? What would be
16 Q Okay. Which door was open? 16 your opinion of that? ; ]
17 A Both of them, out — outside door and the inside door, 17 A Oh, he could be. ‘
18 they were both wide open. 18 Q Okay. So your opinion is that he was telling the truth
19 Q Okay. So the first two doors you came to were open, is 19 of not, in your opinion? ! ?
20 that right? 20 A Oh, in my opinion, he was telling the truth probably. 1
21 A Yes. Yes. 21 Q So it was probably very hot inside?

22 Q And then you went upstairs? 22 A Yeah ’ '
23 A Yes, or back — there's only two doors, the door you go 23 Q Now, very cold outside. You said the doors were open. ;
24 in, the arctic entry door and then one - one door or — 24 A Yup, all the doors were open.
25 yeah, actually, there was three and then you go in, 25 Q And it wouldn't make much sense that it'd be very hot

. Page 19 Page 21

1 there's another door and then steps leading up to the 1 inside then, would it, if the doors were all open?

2 arctic entry and then there's a flip-over door that's 2 A Oh,no.

3 closed. 3 Q Wouldn't make any sense, would it? ¥

4 Q [Ivebeenthereso..... 4 A No.

5 A Yeah 5 Q Allnight. Make more sense if maybe one or two of the

6 Q Okay. But thank you for sharing. So the first two doors 6 doors were closed or the story? i

7 are open so then you go up the steps, is that right? 7 A Yes. \J

8 A Ye — ycah, and that — that one was open also. 8 Q And that's how it would get hot inside?

9 Q Okay. Now, what was the first thing you noticcd whenyou | 3 A Yes. ..
10 went inside? 10 Q Allright. So you go inside into what Officer Joseph g}
11 A Oh, that all the kids were slecping and except for a 11 tcils us is a warm residence. It's 4:00 in the morning. {
12 couple of boys were - I guess they might bave gotten 12 You see two men asleep. You've woken the kids up by
13 woken up when we were going in the residence. | don't 13 knocking on the door. !
14 know, really. 14 A Notall the kids, some of them. J
15  lightsonoroff? 15 Q What do you do next? Okay. So what do you do next?

16 A Thelights? They were on. 16 A We went over to where Boya was sleeping. Sergeant

17 ( What do you do? L7 attempted to wake him up but [ -- [ also smelled a -- an

138 A Oh, | was with Sergeant Nathan Joscph. e went over to 18 odor of alcohol in the air and he started getung

19 ry to wake up 'homas. 19 aggressive so the sergeant said he was going to detain

20 Q Mid you walk dopgside of im? 20 him. | think it was detain him for now and then

21 A Yes, sir. 21 MR. BROWN: I'm a little concerned that the audio

22 Q And about how many steps would you say? 22 may not pick up with the papers. What we may do is we may

23 A Fight. Maybe a dozen steps or more. 23 call my office and just get them to record it there from the i

24 Q Warm or cold inside? 24 phone if that works for everyone. Does that work? | may just k .
25 call my office, have them put it on speaker and record 1t ;
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Page 22 Page 24 §

digitally. I'm just afraid that the papers and stuff, it may 1 A About six of seven,
be picking that up rather than his voice and it — it may not 2 Q And bow were you walking? Who was in front, who was in §

3 bethough. I'mjust saying that just to be definitely sure. 3 back? How were you walking?
4 MR INGALDSON: Do you want to go off record and 4 . A Oh, Sergeant Simon had one -- one side of the arm and |
q 5 listen to it? 5 had him on the other side and we were walking and we
| 6 MR. BROWN: Yeah, let's just test it here a little 6 slipped on the — [ know | slipped on a trash bag that
7 bit Well take a break. 7 was full of — | don't know what it was, just whatever
r 1 8 (OfY record) 8 was inside of it just took my foot out from under me.
l;'; 9 MR BROWN: Okay. Back on record and we just wanted | 9 Q  So there was just a — some type of bag on the floor?
10 to check the audio. It scems to be working fine. All right. 10 A Yes, it was a black ~ | know it was a biack trash bag
y 11 Q Soyou had just walked over to Boya layingon thebedand | 11 that was — was on the {loor.
‘5 12 !believe that you said that you were going to try to 12 Q Okay. But nothing clse was on the floor?
‘o 13 detain him or that Officer Joscph was. What happens 13 A [locked down and my foot was.....
14 after that? 14 Q Soablack trash bag but nothing else was on the floor?
i! 15 A Oh, Officer Joseph was going to de — detain him so we 15 A Oh, that — therc was a bunch of — there was some other
! 16 handcuffed him up. He was resisting a little bit but got 16 stuff too. [ can't remember what they were though.
17 him handcuffed up. Then we were going to bring himdown |17 Q What?
” 18 to the police department, Sergeant Simon and myself, and 18 A The ~ the — the place was a mess.
L 19 as we started going toward the arctic - or not the 19 Q So thelights were on?
20 arctic entry, the main door that — you know, the door 20 A What's that?
21 that flaps open to go down the steps, Boya started 21 Q Thelights were on in the place?
b 22 kicking. He started kicking and then he sat down on the 22 A |thiok they was. ['m not sure.
; 23 floot, wrapped his legs around a pole and we were trying 23 Q Well, now, you said the place was a mess, is that right?
24 to pull his legs apart from the pole and then he started 24 A Yes, you could see — you could see stuff laying on the
25 kicking some more. 25 floor.

Page 23 Page 25

Q Right. But now, you couldn't sce that if it was dark at

Q Okay. Now, how did you try to take his legs from the 1
2 pole? 2 4:30 in the momning in the winter, could you?
! 3 A Oh, well, | stepped to the side and he was trying to pull 3 A Notachance. No, I don't think so.
4 his foot apart so they can separate from being wrapped 4 Q Now, itsays in the police report that Nate and Joseph
o, 5 around the pole but each time he tried to take his foot, 5 wrote that a flashlight was used to shine in Boya's face
b 6 he just kept kicking, he'd kick out. 6 to see if he was awake or asleep and you wouldn't have
] 7 Q Mm-hmm. Now, what were you wearing? 7 had to use a flashlight if the light was on, would you?
8 A Police uniform 8 A No, you wouldn't bave to if — if the - the light was
9 Q Did you have on a coat? 9 on.
i 10 A Yes. . 10 Q Soitcould make sense that the lights were off, is that
11 Q What kind of coat? 11 nght?
12 A Apolice coat like the chiefs wear. 12 A Oh, that's right
13 Q Did you get kicked or anything by Mr. Olson? 13 Q And why wouldn't you turn the lights on?
14 A On - yes, sir, on the nght - raght befow my knee on 14 A  What you mean?
15 the nght side several different times. 15 3 Why wouldn't you tumn on a light if you're going into a
16 () How did Thomas lund when — Boya — how did lThomasor | 16 place?
17 A Some places -- some houses you know where the light

17 Boya land when he fell?

18 A He was sitting down. In a sitting position. 18 switches are and some you don't.

And 1t the lights were off, you could nout see the people

19 Q  So he stands up at the bed. s that where he's 19 Q
20 handcutfed, at the bed? 20 laying on the couch and the bed as soon as you went
21 upstairs cither.

Yes.
Who handcutfed him? 22 A Oh, we seen them. There was -~ there was light cnough to g
23 where you could sce who was who.

A
Q
23 A Sergeant Joseph.
Q Okay. And from there, he stands and how many steps would | 24 Q  So the lights were on?
25 A Yes. | think they were on because | recognized Bo

you say that he took hefore you tell?
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Page 26 Page 28
Boya and then Ycah, the lights were on in the 1 Q About how long did it take for Simon to get there?
outside. They were on because [ could ~ from clean 2 A [don'tknow, like | said, between three to - three to -
3 across from where [ was with Boya, | could see Ugga 3 five minutes, somethiog like that. i
4 struggling with . 4 Q Sonow there's three officers in the house, is that :
S Q Youcould see who struggling with~ 7 5 right?
6 A Onthe bed, yeah, trying to — Ugga was trying topinhim | 6 A Yes r
7 down to the bed. 7 Q ApdJosephiswith .. ¢
8 Q Okay. Butnow, that didn't happen for a little while, 8 A Yes
9 did it? 9 Q ... and he's detained him. Is that your belief? "
10 A What do you mean by that? 10 A Yes ‘e
11 Q Well, I mean, you — first you walk in, you see them 11 Q And you have Boya oa one shoulder and Simon has Boya on
12 laying there, is that night? 12 the other shoulder, is that right? e
13 A Yes 13 A Yes o
14 Q TI'mijust trying to get the timing down. 14 Q And you're walking out with him, is that right? i
15 A Mm-hmm 15 A  We were — we — we were walking out with him.....
16 Q Okay? And 4:00 in the moming, they're laying there what | 16 Q Okay. ‘}
17 looks like asleep. You walk over to them, is that right? 17 A ...and then he starts..... !
18 A Yes, we walked over to Boya. 18 Q And the lights are on?
19 Q Okay. You wake him up, is that right? 19 A Yes. 'y
20 A Yes. 20 Q And you slip on a trash bag or something on the floor, is i 1
21 Q You handcufY him, is that right? 21 thatright? )
22 A Yeah 22 A Yes
23 Q And then you start to escort him out, you on one side, 23 Q Okay. And when you slip, who falls to the ground? }
24 Joseph on the other side, is that right? 24 A Oh,bothofus. All of us. In fact, I think all of us
25 A No, Simon. ’ 25 went down. Yeah, we all went down and he went — he came
. Page 27 Page 29
1 Q Okay. So Simon's on the other side and then — where's 1 down on a sitting position.
2 Joscph during this time? 2 Q Okay. Soall three of you fell. Do you think that you
3 A Oh, he was on the bed with was — he was 3 fefl first because of the trash bag or who do you think r
4 struggling with on the bed. 4 fell first? ‘ 4
5 Q When did Simoa come? 5 A [don't know, it's hard to tell. Everybody was going
6 A Oh, when the -- when the sergeant called for assistance. 6 down. ’
7 Q How long did that take? 7 Q Everybody went down? i
8 A Oh, maybe coming around three to five minutes, something | 8 A Yeah ¥
9 like that. 9 Q Yeah Allright. So you now have three off — three
10 Q Okay. Let's back up. Who went over to the bed to wake 10 people on the floor, the two officers and Boya. Now, [
11 up Boya? 11 Boya was handcuffed now, is that right? . }
12 A Scrgeant Joscph. 12 A Yes
13 Q Okay. Who was there when Boya was handeutfed? 13 Q His hands are behind his back? )
14 A Just me and Sergeant Joseph and 14 A Yes. .
15 Q Okay. And at what point — so you're walking out with 15 Q Anything keep you from standing up? .
16 Boya. You're on onc side, Joscph's on the other side? 16 A No, we were -- we were going 10 — we were trying o
1/ A No, Simon 17 stand back up and bring him back out -- bring him to the
18 () Okay. So what's going on while you're waiting for Simon | 18 police department after we.....
19 to get there? 19 Q Soyoustand up?
20 A The sergeant had - he was detaiming on the — on 20 A Yes, and we were trying (o get -- and he starts — he
21 the bed and | was watching Boya. 21 starts kicking -- starts kicking and he kicked me several
22 () Just sitting there watching him? 22 times on the leg and then I observed him to have bitten
23 A Yeah, just standing there. 23 Simon several times on the jacket with his tecth.
24 (Q Were you talking to him? 24 Q So bit the jacket, not Simon? .
A No. 25 A | don't know if he got to — to the meat or not, he was |
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Page 30 Page 32
biting down. 1 would they have said okay, well, if somebody’s doing
2 Q Who stood up first, you or Simon? 2 that, you just better leave?
3 A What's that? 3 A No
4 Q Who stood up first, you or Simon? 4 Q Would they have said you better shoot them?
5 A About all at the same tune. S A No.
6 Q Butnow, you were there and you were actually watching [ 6 Q What would they have said?
7 him bite a jacket? Now, where were you..... 7 A Well, we — we could have peppered him but we couldn't
8 A Al getting up. 8 pepper him then — though because there was kids in the
9 Q ['mean - and what view did you have? Were you above | 9 house and a baby.
10 that or below that? 10 Q Butin - so in the police training you took years ago,
11 A Oh, I was just going -- getting up when [ seen it. 11 what would they have said to do?
12 Q Okay. So what were you looking at when you stood up? [ 12 A [don't know.
13 A ['was watching his feet because [ didn't want to get 13 Q Youdon't know?
14 kicked anymore. 14 A Oh, I can't remember.
15 Q Were you watching his feet or his mouth? 15 Q Soif there would have been another officer there without
16 A His feet. 16 their taser, if all two - the other two officers showed
17 Q Okay. But I thought you just said that you were looking { 17 up without their taser, what would you have done?
18 at his mouth. 18 A  What would | have done?
19 A No. 19 Q Yeah
20 Q Which were you looking at? 20 A Ihadno - like I told you, I didn't have a taser.
21 A Twas looking at his feet because I didn't want to get 21 Q [Iknow you didn't but the other officers did but if no
22 kicked anymore, 22 one would have had one, what would you have done?
23 Q Soyoudidn't sec him bite Simon's jacket. 23 A What would [ have done? Well, I would have tried to pin §
24 A 1did on my right as I was getting up, yes. 24 him to the floor so he — pin his feet to the floor so he
25 Q Okay. Allright. So you stand up. So Simon's still 25 can - wouldn't kick anymore.
’ Page 31 Page 33 §
1 down then or is he standing up? 1 Q Okay. Allright. Now, instead of pinning his feet to
2 A No,he got up too. 2 the floor so he wouldn't kick anymore, what did you see
3 Q Aliright. Boya's still on the floor? 3 happen when an officer -- well, what did you see happen?
4 A Yes. He wraps his legs around the pole. He had his legs | 4 A At what point?
5 wrapped around the pole, 5 Q Well, you're standing up now.
5 Q Okay. Now, on that police training that you had years 6 A Okay.
7 ago, not the taser training, not any training you've had 7 Q Okay? And -- right, you stood up, Simon stood up and
8 since then, nothing that Hoelscher's told you but in the 8 Boya's on the floor, is that right?
9 training you had years ago, what do they tell you to do 9 A Yes
10 if somebody did something like that? 10 Q Okay. And what do you see happen?
11 A TThey didn't tell us what to do. 11 A Well, he was kicking and — like I told you, he was
12 Q They didn't tell you what to do? 12 kicking away, trying to kick away and then.....
13 A No. 13 Q Onthe floor?
14 Q [fsomebody was resisting arrest, they didn't tell you 14 A VYes.
15 what to do? 15 ) Ckay.
16 A Well, to use a - lo use some force to try to get them to 16 A He was kicking Sergeant Simon and myself while he was on
17 stop resisting. L7 the floor while we were trying to get lum up to bring him i
18 Q  Whatkind of force were you supposed to use? L8 to the PD and then | - and then Sergeant Joseph tased
19 A What do you mean by that? ) him.
20 Q  Well, what were you taught back in that police training 20 ) Okay. Joscph tased him? Now, Joseph — so Joseph walks
21 you went to years ago? 21 over from’ S0.....
22 A Well, there was nothing we could do, any kind of force we| 22 A No, he's — he was holding -- he was wrestling with
23 could use, because he was kicking. Every time we tried 23 on the bed trying to hold ' down and he -- he just
24 1o get close to him, he started kicking some more. 24 aimed and ~ not aimed and shot but pont and shot,

But now, in that police training you took years ago, 25

(2 So he's wrestling with another arrestee.....
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' Page 34 Page 36
A Yes, he was wrestling with..... 1 Q Orsecing that title?
Q .....or another defendant and while he's doing that, he 2 A Probably in my - the training book. /
3 takes his taser out and aims it at someone else and 3 Q Okay.
1 shoots, is that right? 4 A Bookl
S A Yeah. Well, he knew who he was shooting. He —heknew | 5 (Q  You forgot part of that. -
6  who be was tasing. 6 A Yex !
7 () Is that somcthing you were taught by - is that something 7 Q Okay. Isit fair to say that you may have forgot some of § ¢
8 Officer Hoelscher taught you to do? 8 the things you've learned in that training course? :
9 A What's that? 9 A Yes, I forgot some of it I
10 Q To - if youre in the middle of a wrestling match with 10 Q All nght It says here if the subject is not reacting, .
11 one defendant, take out your taser and aim it at someone 11 the energy is most likely shorting out and may not be
12 clse? 12 effective. Does that sound like something you've leamned ”
13 MR. INGALDSON: Object to the form of it. 13 before?
14 A Well, we were being assauited. 14 A Yes. On the tasers, yes.
15 Q Okay. Was Officer Joseph being assaulted? 15 Q Allright. So if you shot a taser at someone or if -
16 A No, he was trying — like | told you, he was trying to l6 someone shot a taser at someone and that person yelled is § ;
17 hold down 17 that all you've got, bitch, or it feels like a vibrator,
18 Q Okay. And was there any reason - just a second here. 18 probably the connection was not made, is that correct?
19 (Pause) Now, would it surprisc you ~ [ know it's been 19 A That's true. e
20 some time but would it surprise you to leam that Officer 20 Q Allright Because you would expect more of a reaction § :
21 Joscph wrote in his report that he heard Corporal Simon's 21 if a person was actually hit with a taser, is that right?
22 taser go off first? 22 A Yes
23 A 1don't know. 23 Q Okay, We've got a lot of documents here. I'm sorry.
24 Q Would that surprise you to hear that? 24 A Well, okay.
25 A No. 25 Q Your attorneys are doing a good job. They gave a lot of ,
Page 35 Page 37 !
1 Q Okay. Sois it possible that Simon actually tased Boya 1 documcnts to us. Now, so be — his foet are wrapped ‘
2 first? 2 around the pole and you say he's kicking and I — help me
3 A [don'tknow, it could be. 3 understand how that is if someone's feet are around a ‘P
4 Q Al right. Now, what do you know about tasers? If they 4 pole, they're also kicking. Just tell me how they “
5 make a noise, what does that mean? 5 were.....
6 A Well, it depends on what type of noise they make. 6 A Well, sec, they were out like this. He would pull them }
7 @ Okay. Did you ever — what did -- what's that slogan, 7 apart and start kicking. o
8 something like silence is golden or something like that? 8 (Q And why didn't you just back up? ‘4
9 Tell me about that. 9 A Wedid — we did several times.
10 A What do you mean by that? 10 Q Now,he.... [ 3
11 Q Well, as far as your training, actuaily, that your 11 A But how cise arc we going to get him out of the building ; j
12 attomeys gave me that you lcarned so [ was just asking 12 if we — we keep — let him keep his feet wrapped around
13 you about that. ['ll give it to you here. Well, justa 13 the..... \
14 second. Silence is Golden. Do you cver remember seeing | 14 Q  And were his -- his hands were handeufTed the whole time?
15 this document? ['ll give it to you. 15 A Yes. -
16 MR. INGALDSON: Sean, do you mind just identifying | 16 And behind his back or in froat of him?
17 whatitis? 17 A Bchind his back.
18 MR. BROWN: Yeah, [ will. Yeah 18 () Okay. And he was laying on the flour, hands behind his
19 Q I'mlooking at exhubit ¥ of defendant’s motion tor 19 back?
20 summary judgment. FIl mark this deposition exhabst 1. 20 A Not laying, he was siting for awhile.
21 A Okay. 21 Q Okay.
22 It should be A but dep — deposition exhibit A, All 22 A Most — most of the time he was sitting.
23 nght. Silence 15 Golden. Do you ever remember seeing 23 ) Allnght. How - soif a person's sitting, they really
24 this document? 24 can't kick to the side, can they? They just kick
‘ A Mmm. 25 straight up if they're sitting down, is that nght? !
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Page 38 [ Page 10
A Oh,lthinkthcy~whcnbcpuﬂedapaﬂ,bcmnkick I Q Oky.
this way, he can kick upwards and - when he pulled his | 2 A There's — there ~ there 15 a wall over here — a wall

3 feet apart, 3 aver here.

4 Q Why did you not waik behind him? 4 Q Right Draw the wall then.

5 A Because I was already in front of him. 5 A Okay. The wall's right here.

6 Q Well, I - I've been in the house and [ know you have too | 6 Q Okay. And how was he sitting?

7 but there was nothing preventing you from just walking 7 A He was sitting facing the - more like this way toward

a behind him and (indiscermble - simultaneous speaking). 8 me.

9 A Yeah, but this is — we were almost right up against the 3 Q Oh, okay. But his legs were around the pole?

10 - you seen the flap of the arctic entry? 10 A His back was toward - his back was toward the door.
11 Q Mm-hmm. 11 Q Back was toward the door. Okay. Why didn't you all just
12 A Well, we was almost right up against that thing and —to | 12 walk around behind him and pick him up?

13 go down. 13 A Because, like I told you, he kept kicking every time we
14 Q Alithree of you? 14 moved.
15 A No, just two of us and Thomas. 15 Q Okay. But his legs are wrapped.....
16 Q Allright. And - but the pole’s on the other side. 16 A He would move it - he would unwrap his legs from the
17 A No, it's - it's ~ you go right up the steps in and 17 pole and move and start kicking. Every time we'd try to
18 right across from there, there's the pole as you went. 18 stand him up, he would do the same thing.
19 Q Butifhis feet wers around the pole, his back would have | 19 Q  But there's plenty of room in there that you could have
20 been toward the stair, 20 moved around without being kicked?
21 A Yes. 21 A No, there isn't that much room.
22 Q So his back was to you? 22 Q Could you have walked over to the lefi?
23 A Yes. No, I wasin front of him, see? | was in front 23 A lcould have but that would -- that would have been way
24 down the -- the other side. 24 away from Boya,
25_Q Oh, I thought you said you both were behind him by the | 25 Q __But his legs were around the pole and he was handcuffed,

Page 39 Page 41

1 stair. 1 right?

2 A No. See, he —- Simmon was on one side and I was on the 2 A Yes

3 other side and when — as you look at it that way, [ was 3 Q Soyoucould have circled around behind him?

1 on the front side. 4 A No, I-1couldn't have. I would have to step over

5 Q Okay. Now, it just seems like your story's changing a 5 somebody.

6 little bit. I just want to be sure we're clear on it. 6§ Q Who would you have had to step over?

Y Just a moment ago, you said that both officers were on 7 A Either Boya or I'd have to go around Simon.

8 the side of the stair. Is that what you just said? 8 Q ButIthought he was sitting here with his back to this.

9 A No, [ didn't say on the side of the stairs. 9 A Yeah, but there's not cnough — there was not enough room
10 Q Okay. I said all three of you and you said no, two ofus | 10 in here to go around him.
11 were over where the little door flaps up. 11 Q Could you have come to the side of him?
12 A Ohb, okay. 12 A  What do you mean by that?
13 Q Is that right? 13 Q Could you have walked over and picked him up from the
14 A No, he wa - Sergeant Simons was on this one side and [ | 14 side?
15 was on his other side. 15 A Yecah but he -- he was kicking.
16 Q Andlet's draw that out. Draw where the stairs come up. | 15 Q Okay. So now, when the first taser was deployed from
17 A Okay. Here's where the stairs go up. You go up and 17 Officer Josepb ~ you believe it was Officer Joseph -
18 there is a flapping door and over toward this way, 18 where was he sitting here?
19 there's a pole where he kept — Simons was on this side 13 A (kay. He was over here, somewhere around this bed here
20 and [ was on this side and he kept wrapping his legs 10 where — where he was wrestling with |
21 around this pole. 21 (3 Okay. | thought was on the couch.
22 Q Okay. What's this? 22 A Yeah, Well, it's a couch, yeah. Well, it was a couch,
23 A llus s the space between here and the..... 23 yeah. It was - he was over in thus area anyway. He was

i <4 Q  Rught, but that's not a wail. 24 ~ he was wrest -- wrestling with , trying to hold
A No. 25 down.
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Page 42 Page 44
h Q What's over here? 1 A No.
A What's over here? 2 Q Okay. All ight. How far do you think Officer Joseph

31 Q I'mlookingat... 3 was when be deployed that taser oa Boya? E

4 A Okay. There's more bunk — there was more bunk beds. 4 A Well, about the length from this door maybe a little bit

5 Q [I'mmarking that area with an A, what's over here. 5 longer to where you're sitting.

6 A Bunkbeds. There was more bunk beds. 6 Q Allnight Okay. So the first taser goes off. How many r

7 Q Bunk beds? 7 times do you think that Simon deployed his taser or a dry ta

8 A Yes, bunk beds. 8 stun, in your estimate?

9 () Is that where Thomas was laying when you first went in? 9 A Either four or five times. "
10 A Yes 10 Q And what about Joseph? i
11 Q Okay. And where are you standing there of thesc three 11 A [have noidea, | wasn't paying attention to him, 1 l
12 dots you have there? Put the one that's you. Puta - 12 was..... -
13 an OQonit. 13 Q Allnght Now, what have you leamed about from - you
14 A Okay. What -- what period are you talking about? 14 said Chief Hoelscher trained you, is that right? '
15 Q Right there when you drew that. 15 A Yes.

16 A When I drew this? Well, I — like I told you, I was over 16 Q And what have you learned about the use of a taser? So (1
17 here. 17 this s about 12 times total, is that right? P
18 Q Okay. Putan O by that so we know. Okay. And whoisto [ 18 A What's that?
19 your right? 19 Q How many times did you say Joseph did it? "
20 A Sergeant Simon. 20 A [have no idea. t
21 Q Okay. PutanS there. And Boya is where? 21 Q Tasered? About how many times, in your estimate? s
22 A Boyais right here. 22 A 1have no idea how many times he.....
23 Q Legs where? 23 Q More than once? )
24 A Wrapped around the pole. 24 A Oh, most likely it was more than once. i
25 Q _Sitting up? 25 Q Okay. And then Simon about how many?

Page 43 Page 45

1 A Sitting up. 1 A Maybe four or five.

2 Q Now, from there, be definitely couldn't kick you, could 2 Q Okay. So we've at least got six or seven there, is that

3 he? 3 right?

"4 A Why wouldn't there. 'm — I'm out of range at the 4 A Yes ?

S ume..... 5 Q Now, in the training you took from Chief Hoelscher, when

6 Q Oh 6 was that? ‘

7 A .. .because | was getting tired of getting kicked on my 7 A Maybe three or four - three — maybe three years ago, !

8 knee — below my knee, either. 8 something around there. L.j

9 Q And where were you standing when that was happening? | 9 Q So when you're standing there watching these two men, you
10 A I was trying to — we were trying to stand him up. We 10 - now, you have seniority over them. [ don't know that :
11 were both up close and then trying to stand him up 11 in rank wise but you've been there longer than these two [}
12 and..... 12 men, haven't you?

13 Q Okay. So you got some kicks on your knee? 13 A More — yes.

14 A Yes,sir 14 Q Okay. So you've been there severai years. You've had K

15 (Q All nght. And Simon got kicked where? 15 the academy training, is that right? 5

16 A [Idon’t know, | have no idea because the — | was trying 16 A Police academy.

17 to keep from being kicked at the same time. [ couldn't 17 ©Q Right, and you've also had traming on the taser, is that

18 watch Simon  Simon and try to -- he kept on being 18 right?

19 kicked. But I know he was being kicked. 19 A Yes.

20 () Sa as you got kicked on the shin or leg or knee or 20 () Okay. Now, you said earlier you do not remember the

21 whatever, you hack up a couple steps/ Is that what you 21 restneted uscs of the advanced taser, is that right?

22 do? 22 A Yes.

23 A Yes, [ did 23 () Okay. [ want to remind you of some of those. Okay?

24 Q Okay All night. Are you ever on the floor anymore 24 A Okay. ,
25 () And this may help out the other guys too who arc in here i

L other than that one time?
12 (Pages 42 to 45)
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' MR. BROWN: See how I'm doing on recording time here
- R T R T e P L R T T SR I L ST T T
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S q Page 46 Page 48
but all nght. The advanced taser shall not be used on & 1 50— 10 mmutes. Let's put in another tape. This will be
ﬂ restrained or controlled subject unless the actions of 2 the end of this tape and we will put in another ane now.
3 the subject present an immediate threat of death or great 3 (Off record)
4 bodily harm or a substantial physical struggle that could 4 Q Allnght. Understand you are still under oath.
3 S result in injury to themselves or another person 5 A Ye.
i 6 including the deploying officer. Do you remember reading { 6 Q Okay. All ight. We just had a short break. We retum
7 that? 7 now. We are back on record and we were talking and we
: 8 A Yes 8 put in a new tape which is why we had to take the break.
} 9 Q Okay. Now, is that what you were trained? ] So we were tafking a little bit about what was going on
i 10 A Yes 10 that night. How do you finaily get Boya on his feet?
, 11 Q But you didn't remember it on that night, is that right? L1 A He finally decided he would come along.
} 12 A Oh... 12 Q Okay.
‘ 13 MR. INGAL.DSON: Object to the form. 13 A He...

14 Q You canstill answer. 14 Q Goon.

(i 15 A lrcmembcredit—-lmmcmbcrediuhat—matnightbut 15 A Hedecidedhe-—hcsaid[givcup,Igiveup,lgiveup.
, 16 I —like [ told you, I didn't have a taser so I ~ | 16 1l come along, Il come on so he came along.

17 wasn't thinking but if [ did have a taser, | most likely 17 Q All right. Now, in that academy training you had year
| 18 would have tased him because he was kicking, kicking, 18 age, what were some of the techniques that you would have
i 3 19 kicking us so much. 19 used? Iknow that you said you would hold their legs

i 20 Q Soyou would have probably tased him too? 20 down, restrain their legs. What were some of the other

21 A iflhad ataser. 21 techniques besides that that you would have used?

} 22 Q Sothatwouldhavcadded-ifmcrewasIZ,thcnyou 22 A Oh,ifhcwasn'tkicking.lwouldbavctxiedtostay
i 23 would have added some more, is that right? 23 still, you know?
24 MR. WIDMER: Objection. 24 Q Okay. Allright. Now, let me have here Jjust a second.
3 25 MR. INGALDSON: Object to the form. 25 Officer Joseph had admitted to deploying the taser about
A Page 47 Page 49
' Q [fthere had have been 12 tasers, you would have tased 1 five times and also Charles Simon has admitted to
2 him more, is that right? 2 deploying the taser dry — and drive stunning him.
4 3 MR. INGALDSON: Object to the form. 3 A Okay.
4 A Oh, no, not — not if he was — he was already tased so | 4 Q Now, in that training that Hoelscher gave you, what are
5 dido't — I didn't have — have to but I - | most likely 5 the common efYects of being tasered?
1 6 would have tased him if I had one when [ —- we first got 6 A Oh, being tased? It sort of like freezes you up and then
0 4 7 there because the sergeant was wrestling trying to detain 7 you can't leave.
8 “and I most likely would have tased him..... 8 Q Okay. That's one. What else? There's one, two, three,
9 Q Okay. 9 four, five, six, seven, eight, nine on the shect that he
j 10 A ...while he was kicking us. 10 learned.

11 Q Did youdo anything to stop either one of those guys from 11 A Okay.

12 tasing Thomas multiple times? 12 MR. INGALDSON: Object to the form.

i 13 A No, it just happened so fast. 13 Q Do you have anything clse that you can think of or just

14 Q How fast? 14 that one?

15 A It was real fast because he was kicking, next thing he L5 A Just that one.

16 was kicking ~ he was kicking us and then we went down 16 Q Okay. Do you have any memory that a person may ycil or

17 and..... L7 scream when tased? :

18 () Now, your attorneys say that it took - you had five 18 A Yes, some of them ye - have a tendency to yell.

19 munutes. hat's not very fast. Five minutes is a long 9 Q  And Thomas yelled and screamed when he was tascred,

20 tune. 20 right?

21 A Yes 21 A Yes. He was yelling, yes.

22 MR. INGALDSON: Object to the form. 22 Q Okay. Sothat's actually an cffect of the taser. is that

23 Q Is that right? 2 nght?

24 A (No audible response). 24 MR. WIDMER: Objection, it's conclusory.

25 MR. INGALDSON: Object to the form, foundation,

R LTI I T T
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Page 50 Page 52
MR. BROWN: Okay. 1 taser training here. ['ll mark this exhibit.....
Q The - you can still answer. Yeiling and screamung, you | 2 A Okay.
3 learned that yelling and screarming is a common effectof | 3 Q ...B. It says subject can fall immediately to the
4 the taser, 1s that nght? 4 ground.....
5 A Yes 5 A Yes
6 Q AndBoya yelled? 6 Q .. yell or scream, right?
7 A Notat first though. A little bit later on, he was 7 A Yes
8 yelling..... 8 (Q And it also says involuntary muscle contractions. I want
9 Q Because at first 9 to know what that means to you.
10 A ..really loud 10 A Oh, that bis muscles stopped working.
11 Q Right. When the taser actually made contact, that's when [ 11 Q Subject may freeze in place with legs locked. Right? Is
12 he was yelling, is that right? 12 that what that says?
13 MR. INGALDSON: Object to the form. 13 A Yes
14 A No, he was still resisting. 14 Q Subject may feel dazed and could you read the rest of
15 Q Didbe yell? 15 that?
16 A Not that I could hear him. 16 A Potential pre.....
17 Q You didn't hear him yell? 17 Q Oh, 'm sorry, just read the rest of this one.
18 A No. No. 18 A Oh, subject may feel dazed or several seconds — for
19 Q Would it surprise you that Officer Joscph says that he 19 several seconds or minutes.
20 was yelling so much at first that it woke Peter up in the 20 Q So several minutes.
21 police report? Would that surprise you? 21 A Could be, yes.
22 A It wouldn't surprise me. 22 Q Okay. And did you wait ~ did you tell the officers to
23 Q It also causes involuntary muscle contractions. Did you |23 wait several minutes before deploying more tasers?
24 leamn that? 24 A No,
25 A Yes. 25 Q You just -- and you yourself said that you would have
. Page 51 Page 53
Q Soit could have caused kicking. 1 tased him too, right?
2 MR. INGALDSON: Object to the form, foundation. 2 A Most likely if I had — [ have a taser.
1 A No, he was -- he was kicking when the taser was not going| 3 Q Okay. And then so even though that you learned that he
4 off. 4 may feel dazed for several minutes — right, you leamed
5 Q Whatis a muscle contraction? 5 that?
6 A Muscle contraction? It's when a muscle tightens up sort 6 A Yes.
7 of. 7 Q Okay. And who taught you that?
8 Q And then does it release? 8 A At the training.
3 A Yes. : 9 Q Okay. Was that Chief Hoelscher?
10 Q And what can happen then? What did you learn? 10 A Yes,sir.
11 A That it can function again. 11 Q So Chief Hoelscher taught you this — the things on the
12  But what did you leam about the muscle contraction? 12 sheet, is that right?
13 What should you expect could happen to a person? 13 A Yes. Yes.
14 A What do you mean by that? 14 Q Okay. Read the next une to me.
15 () Well, the involuntary musclc contractions, what does that | 15 A Which ope are you talking about?
16 mean? 16 (Q The right under that, potential.....
17 A  What docs — docs this have to do with Thomas? 17 A Right under potential?
18 () Well, it has to do with your training, see? 18 Q Yes
19 A Oh,vkay. 3 A Temporary -- temporary and sensory....
20 ) Okay? 20 () Tmsorry, right above that. I'm sorry, | was wrong,
2L A Allnght 21 A Potential vertigo.
22 (Q Andthisis your traimng. I'm just going down the list. 22 () Okay. What does that mean to you?
23 I'm sorry if | wasn't clear. 23 A 1don't know.
24 A Okay. 24 Q Okay. All right. So you're not sure of what that means.
Q So I'm going down, harm and etfects of EMD. Thisisthe | 25 A Yes.
o Lo e e el 3 g T T T T T TR T
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Page 54 Page 56
Q Did Chief Hoelscher ever tell you in training what that 1 MR. INGALDSON: Same objection.
means? 2 MR. OLSON: Yeah, that should be good.
A He might have. 3 Q Are you familiar with the Hooper Bay Police Department
Q Okay. But you don't remember it? 4 general orders affecting the use of force?
A No. 5 A Yes
Q Okay. De you sull carry a taser now? 6 (Q Areyou as an officer responsible for knowing the
A Yes. 7 information within this document?
Q Okay. Do you think you may need a refresher course? 8 A Yes,sur
A Oh, we - we do get refreshing vourses. 9 Q I[s your belicf that all officers are responsible for
Q When was the last time you had one? 10 knowing the information within this docurmnent?
A Last year or | think it was last year, 11 A Yes,sir.
Q Did you go over this sheet? 12 Q And this information was taught to you by who?
A 1 don't really remember. 13 A Instructors and Chief Hoelscher.
Q Do you think you may need more training about what that | 14 Q Okay. So you've said that you smelled alcohol in the
' } means? 15 house, is that right?
16 A Oh, I'm not very good at spelling or in that words. 16 A Yes
17 Q AndI'm not trying to make it difficult for you or hold 17 Q And now, some of these officers say there was slime on

18 you out here, I just want to make sure you're getting the 18 the floor. Have you -- did you see any slime on the

[

:’l 19 training that you need. I'm not trying to put you on the 19 floor?

o spot but do you think that you could benefit from knowing | 20 A What you mean by slime?
y

20

21 what this word means? 21 Q Thavenoidea That's what they say. I'm going to ask

22 A Most likely. 22 them what it is. I don't know what it is.

23 Q Okay. All right. And then what's the next — read the 23 A Well, I know the floor was click. [ didn't pay attention

24 next ones. 24 much to the floor.

25 A Temporary tingling sensation. 25_Q So there could have been something flammable on the
Page 57

Page 55

1 Q Okay. And the nextone? 1 floor, for all you know?
” 2 A May experience critical stress, amnesia, may not remember| 2 A Could have ~ could have been.
E 3 anything. 3 Q Okay. Now, what does the use of force say about
4 Q Okay. Now, are you responsible for knowing that 4 deploying the taser when there's something flammable in
) 5 information? 5 the area? Is there anything about that?
é 6 A Yes. 6 A Oh, deploy -- deploying a fla — a taser when there's
3 7 Q Areall of these officers responsible for knowing that 7 something flammable on the floor?
8 information? 8 Q Mm-hmm.
; 3 A Yes. 9 A Itcould-- could start a fire.....
10 MR. INGALDSON: Object to the form, foundation. 10 Q Okay.
4 11 Q And when I'm talking about that information, I'm talking |11 A ...I guess.
12 about the information from the training manual, The 12 Q And you didn't know what was on the floor that night?
13 Common Effects of EMD, here on exhibit B. Do you 13 A No. _
14 understand that? 14 MR. BROWN: I'm going to mark the Hooper Bay Police
15 A Yes. 15 Department Use of Force as exhibit C. :
16 () Okay. Now. going hack to exhibit A which was Silenceis | 16 Q  Now, all of the charges against Thomas in this casc were
L Golden, are all otficers responsible for knowing this 17 disrmssed, 15 that right?
18 mformation? 18 A [Ihavenoidea. [ never paid attention to it.
19 MR. INGALDSON: Object to the form, foundation. 13 QDo you ever get upset when charges against someone get
20 Q  And what I'm talking about is are all officers 20 dismissed?
21 responsible for knowing the information..... 21 A No.
22 A Yes 22 ) Have you looked at the photographs of Thomas that were
23 Q . that's written on the Silence is Gulden sheet on 23 taken?
24 exhibit A? 24 A No.
._: Yes. Yes. 25  These are photographs that were produced by the police
e R e v e L T T~ oo S ngrwy S e oy ooy g o
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Page 60

Page 58
department..... 1 going into their hands and it makes the hair stand up on
A Mm-bhmm 2 their heads. Have you ever scen that?
3 Q ....and one of your attorneys along the way. All nght? 3 A No.
4 And [ am — you have them? All right These were the 4 Q Okay. Your attorneys just talk about it in their summary
5 photographs attached to the police report. All nght? 5 Jjudgment motion and [ was just wanting to ask you about
6 Is that bow Thomas looked when he was arrested? 6 it.
7 A Thomas? Yes. 7 A Oh okay.
8 Q Are these the bum marks from the taser? 8 MR. BROWN:" And [ believe that's all [ have, Mr.
9 MR. INGALDSON: Object to the form, foundation. 9  Widmer.
10 A [havenoidea, I didn't look at it. [ don't know if 10 MR. WIDMER: [ have just a few questions for you,
11 this one being presented of Thomas. 11 Officer Oaks.
12 Q Did you look — you didn't look at him when they brought | 12
13 him in? 13 EXAMINATION
14 A He — be didn't have his shirt off at the time. 14 BY MR. WIDMER:
15 Q Okay. So you didn'{ examine him then? 15 Q You stated kind of a number of times about this but did
16 A No. 16 you use a taser the night when Boya was arrested?
17 Q All nght. Who wouid have taken these photographs? 17 A No.
18 A [ have no idea, 18 Q Okay.
19 Q Allright. Can you identify the person in that 19 A [ didn't know it.
20 photograph with Thomas? 20 Q You did - you didn't carry a taser with you?
21 A Sergeant Simon. 21 A No, we were — they were just first issued in — of —
22 Q Okay. 22 and just some of the police officers had tasers at the
23 MR. BROWN: All right. And we'll put this over. 23 time and I didn't have one.
24 Q Before -- talking about just before this incident 24 Q Okay. And one of the questions that Mr. Brown posed to
25 happened, just the time period before this incident 25 _ you were some other things you might have been able to do
. Page 59 Page 61
happened - okay? You with me? 1 to subdue Mr. Olson.
2 A Yes 2 A ltwas...
3 (Q What can you tell me in any detail what Mr. Olson's, 3 Q One of the things that he mentioned is he could have
4 Thomas Boya — we call him several things here — what | 4 tried to pin his legs to the ground. Do you remember him
5 his criminal history is? 5 asking those questions?
6 A What do you mean by that? 6 A Yes, we - we made attempts but then he was - he just
7 Q Do you — are you aware of any of his criminal history? | 7 kept kicking.
8 Can you tell me anything about 11? If you can't, that's 8 Q Okay. And if you had continued to try to pin his legs to
9 fine. 9 the ground, do you think it might have been possible you
10 A No, just his — only one that I know of, that's when | 10  would have been kicked more?
11 had him on disorderly conduct. 11 A Yes.
12 Q Was that before or after this? 12 Q Another guestion that [ have — we'l] go back to what's
13 A Before. 13 been marked as exhibit B and Mr. Brown asked you some
14 Q Okay. Who is Ulrich Simon? 14  questions about some of the words into that and do you
15 A He's a lieutenant on the back side. 15 remember reading this entry here where it says subject
16 Q All nght Did you handcutf Mr. Olson or did someone | 16 may feel dazed for several seconds or minutes?
17 cise? 17 A Yes.
18 A No, I didn't cuft him. 18 () What do you understand dazed to mean?
19 () Have you been tased yoursel!? 19 A Dazed?
20 A Yes. 20 Q Mm-hmm
21 () As part of your traiming? 21 A Islike they're motionlcss.
22 A Yes. 22 Q Like they're what?
23 Q Have you ever seen one of thuse — they're called static | 23 A Is bike they're motionless or not moving.
24 balls, I believe, is what your attomeys call them. It's 24 ( They're motionless? Is that what you said?
h? something the kids put their hands on to fcei the static | 25 A Yeah, not moving anymore possibly, not mov — no body
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Page 62 Page 64
function. 1 typically.....
" Q So have you ever been at a position in your life where 2 A Oh, it hurts. Igot kicked on my knee several times and
3 you felt dazed? 3 below the knee and it hurts.
4 A  When [ got tased. Okay? 4 Q Now, there's a suggestion that well, geez, you could have
s Q Okay. S Just gotten around behind him and dragged him out of
6 A [Icouldn't function. 6 there. Do you remember that question of Mr. Brown?
7 Q Were you able -- so you weren't able to kick when you 7 A Yes.
8 felt dazed? 8 Q When you tried to just drag Mr. Olson, how do you drag
3 A No. 9 him when he's wrapping his feet around a pole?
10 Q Do you think that..... 10 A He unwrapped his foot and then you say — you say get
- 11 A [--Iwasuable to kick after it wore off though, you 11 around him and try to detain him and, as we were trying
X 12 see? 12 todetain him, he just - he just kept — like | told
’ 13 Q Okay. 13 you, he was sitting up and he kept tuming, turning his
14 A After the etfect. 14 body, you know, each time we tried to get around him to
; 1 15 Q So while you were fecling the effects of being dazed, it | 15 detain him.
16 wasn't — you don't believe it was possible for you to do 16 Q And was he grabbing the pole with his legs?
17 any kicking? : 17 A Attimes, he would wrap his legs — when we tried to
X 18 A Some —~ some — some people do kick, you know, 18 stand him up, he'd wrap his legs back around the pole.
19 Te..... 19 Q Tokeep you from pulling him away from there?
’ 20 Q While they're dazed? 20 A Yes,sir.
21 A Yes. 21 Q Now, they also have in that same exhibit C a section on
: 22 Q Okay. 22 page — well, maybe this is section 2.6.2 that says
. 23 MR. WIDMER: That's — I don't have any questions. 23 compliance techniques and it says the taser or OC weapons
24 MR. INGALDSON: [ have just a couple questions for | 24 — OC is the pepper spray, right?
25 you. 25 A Yes, sir.
Page 63 Page 65
EXAMINATION 1 Q Taser or OC weapons are generally the first non-lethal
» 2 BY MR. INGALDSON: 2 weapons used in the continuum. Is that what you're
= 3 @ When Mr. Olson was on the floor and you said he was 3 taught, that when people are resisting, the first thing
4 grabbing the pole with his legs, remember that? 4 you should try of a non-lethal weapon would be cither the
, 5 A Yes. 5 taser or the OC?
; 6 Q And he was kicking at you, right? 6 A Yes,sir.
4 7 A Yes. 7 Q And it goes on to say you could also use certain arm
8 Q And in exhibit C, page 2-6 of that exhibit, it talks 8 controls or restraint tactics, arm bar take-downs, wrist
9 about, first of all, reasons — or uses of the taser. It 9 locks and even impact weapons. Do you see that?
J 10 talks about — and 'l let you read this but it talks 10 A Yes.
11 about 1f people are being tased, that you shouldn't tase 11 Q Now, [ guess instead of using the taser, would it be fair
12 someone if they're restrained unless certamn things 12 to say you could have taken your baton out and started
13 happened and, in fact, Mr. Olson had handcuffs on, 13 whacking Mr. Olson on the head?
: 14 correct? 14 A No,sir. No, sir.
15 A Yes. 15 Q [I'mean, that was possible to do. You had a baton, right?
16 A Yes, sir, but we were taught that baton is the last

16 € And one of the things it says is that you shouldn't
17 unless there's a substantial physical struggle that could 17 resort -- oh, unjess we were getting seriously injured or

L8 result in njury to either the person being restramed or 18 somebody was getting senously mnjured.

19 to any other person including the officers. Remember 19 ) Andabaton....
20 A It's the last resort.

20 that section?
21 A Yes. Yeah, [ remember that. 21 () Abaton, if you hit someone with a baton, that's not
22 () Aand if the handcutfs didn't prevent, obviously, Mr. Olson| 22 going 1o cnd his — after the hut, they're going to
23 from kicking you, right? 23 continue feeling that pain probably, right?
24 A Yes, sir

24 A That'sright. )
()  And he kicked. How does that feel” Does it 25 ) And you mght cause serious injury to the person.
. [EERA e o SR A s, L e St e s o = T e =

17 (Pages 62 to 65)

April 23, 2008
0b0Ba70a-994e-415¢-b008-30128015187 2

Exc.296

TRANSCRIPTION SUPPORT SERVICES




Joseph W. Evans, City Alttrmey
Chy of Kozehue
PO. Bax 2107

Bremarms, WA 98310-0241
{360) 782-2418 Phone:

(360) 7822419 Fax

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
SECOND JUDICIAL DISTRICT AT KOTZEBUE

NICKOLAS PAGE, ) dilnd in the Trisl Courm

) A GF AIARKA, SECOND DISTRICT
Plaintiff, } of WOME
)
o ) JAN 1 8 2008

) w_ Doy

CITY OF KOTZEBUE and )

NORMAN HUGHES ;

’ Defendants. ) Case No. 2KB-97-76 CT

MOTIO \RY JUDGMENT ON QUALIFIED IMMUNITY
FOR SGT. NORMAN HUGHES AND THE CITY OF KOTZEBUL,

ComemwtheDcfcndamsmdmovetbisComtformOrdcrmnﬁngthc
Defendents Summary Judgment on all of the Plaintiffs claims on the g-ounds that the
Ofﬁwindlismamrhasmmﬁﬁcdimmunhyforhjsmestofﬂainﬁﬁ‘mSeptemberﬂ,
2006and,asaresull,lhaeisnoﬁabﬂityfortthityofKombua

Dated this [6th day of January, 2008.

N

"Evins, ABA #7610089
) for Defendauts Sgt. Norman Hughes
and the City of Kotzebue

Nickolas v. City of Kotye 2
MOTION FOR SUMMARY JUDGMENT ON QUALLFIED IMMUNITY
FOR SGT, NORMAN HUGHES AND THE CITY OF KOTZEBUE
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Joseph W. Evans, Clty Antorney
City of Kotzebue
PO.Bax 2107

Bremeniom, WA 98310-024)
(360) 712-2418 Phone

(360) 782-2419 Fax
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

SECOND JUDICIAL DISTRICT AT KOTZEBUE

ied in the Trial Courm

smwmmnmn

NICKOLAS PAGE, )
) a NOME
Plaintf ) JAN 1 8 2008
™ ) .
)
CITY OF KOTZEBUE and )
NORMAN HUGHES )
)

Case No. 2KB-07-76 CI

M&QBANQQM IN SUPPORT QF MOTION FOR SUMMARY JUDGm:If
troductio

Introduction

Sgt. Norman Hughes is entitled 1o qualified immunity in this ma ter and, as & result,
the City of Kotzebue is also entitled to be dismissed from this marter. Hence, the claims

F

against the City of Kotzebue and Sgt. Norman Hughes should be dismissed with prejudice.

Facts'
Sgt. Hughes, the individual defendant in this matter, and Nickola; Page, the plaintiff

in this matter, had contact with one another on June 2, 2005, in the carly-moming hours,

when Sgt. Hughes and KPD Offjcer Trae Bower, were dispatched 10 Building

on

' This statement of facts is taken from the Deposition of Sgt. Normen Hughes attached
hereto as Exhibit "A," the Use of Force Report of Sgt. Hughes and Maniilaq Health Center
record, attached hereto as Exhibit "B,” and the Criminal Complaint, Indictment and
Information in Case 2KB-05-3]8 CR, attached hereto as Exhibit "C."

Nickolas Page v. City of Kotzabug, ¢t sl

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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Share Avenue in Kotzebue, regarding Nickolas Page's assanlt on . " Inthe
course of investigating this matter, the police officers located Nickolas Page coming out of
the back door of ! Grocery Store ( _ on Shore Avenus) carrying a
backpack full of store merchandise valued at over $300. Page had no receipts for the
merchandise and the store was closed at that hour. (The store manager stated that Page did
not work at the store and had no right to be inside the store.) In Case No. 2KB-05-318 CR,
Page was indicted for burglary in the second degree (A.S. 11.46.310) and charged by
information with two counts of assault in the fourth degree (A.S. 11.41 230(a)(1) and one
count of theft in the third degree (A.S. 11.46.140(aX1)).

On October 6, 2005, Nickolas Pags pled no contest to the burglary charge and to one
count of assault in the fourth degree — DV. (The other assault and theft charges were
dismissed by the State.) He was sentenced to 18 months with 12 months suspended on the
felony burglary charge and 270 days with 180 days suspended on the aisault 4DV charge.
See, Judgment and Order of Commitment/Probation attached hereto as E <hibit "D."

On Sunday, September 3, 2006, Nickolas Page attempted suicide. Sgt. Hughes was
one of the KPD officers who found Page and rushed him to Maniilaq Health Center in
Kotzebue. See, Exhibit "E” atached hercto, KPD Call Detail Report and Maniilaq Health
Center records.

On Sunday, September 17, 2006, Sgt. Hughes and KPD Officer Holman were on
patrol in Kotzebue when they were stopped by Page's girlfriend, Lcna,Hcmy (a/k/a Lena
Yenne), at 4:00 am. Ms. Henry stated that Nickolas Page was drinking and appeared
suicidal. At the time she stopped the officers, Ms. Henry was speaking to Mr. Page on her
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cell phone. She gave Sgt. Hughes her cellular phone and he heard Nickolas Page say that he

was determined to successfully commit suicide by hanging himself,

q Officer Holman and Sgt. Hughes went to House No.  and fiund Page, who had
j theodarofalcoholonhispersanandaxhxbitcdrcd,wnuycymandslumdspeech When
K confronted, Mr. Page denied that he was suicidal. Sgt. Hughes told hirn that he had heard
} him threaten suicide during his cellular phone conversation with Lena Henry and thar Page

( needed to go to the hospital. Page requested to speak to his counsclor/doctor at Maniilaq
{’ j Health Center. After he spoke to his counselar/doctor, the doctor asked to speak to Spt.
Hughes, at which time he informed Sgt. Hughes that Nickolas Page needed to be taken to
the hospital for ovaluation. Mr. Page was also (old that his doctor wanted him to be
B - transported to the hospital. Page told Officer Holman and Sgt. Hughes that he would not go
to the hospital "withomaﬁgiu;'mdthntitwmﬂdlakcbothoﬁcmtoguhimﬂm

Mr. Pagcmﬁxudmwtpapomblcbrmmmst.atwhichmintStamofAlash
Probation Officer Jason Brown was called. After Jason Brown arrived, und spoke with him,

!i Nickolas Page submitted to a breath test and registered 2 0,099 BrAC. It was also
j determined that Page had not only been drinking but had ingested some medications. Mr,
] Pagcmp!acedinhmdcuﬂ%witbominddauathcbome,mwwthchospiulmd
4 plwuiinau'emncmroom.Tbehandcuﬂiwmrunovedmdmeofﬁcmswppedoutsidc

the room,
Mr. Page then became verbally abusive and began knocking thbings around in the

Emergency Room. Page refused several commands to stay on the bed. Finally, Sgt. Hughes
forced Mr. Page to sit on the bed and told him to stay there or he would be strapped down.

Page then camplied and no further force was required at that time.

Nicknlss Page ¥, City of Kotzeboe, ot al
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After cvaluating Nickolas Page, the treating personoel at Mariilaq Health Center

recommended that he be admitted to the hospital under a Title 47 admission. Mr. Page
refused to be admitted. Probation Officer Brown decided that it would not be safe to leave
Mr. Page at the hospital due to his aggressive behavior. Due to his violation of the
conditions of his release on his burglary and assault convictions, Mr. P2ge was arrested and
placed in handcuffs without incident. Mr. Page was escorted out of the emerpency room by

Officers Hecker, Holman, Sgt. Hughes and Probation Officer Brown

Oncs outside the emergency room, Sgt. Hughes noticed that Mr. Page had a cigar in
his mouth. Spt. Hughes told Mr. Page that he had to take the cigar from him and reached for
it Mr. Page pulled away from Sgt. Hughes and bit down on the cigar to prevent Sgt.
Hughes from removing it from his mouth. Sgt Hughes removed the cigar from Mr. Page's
mouth at which time Mr. Page became more aggressive and verbally abusive. Once they
were in the clevator at MHC, Mr. Page pulled away from Sgt. Hughes and shoved him with
his shoulder.

Sgt. Hughes put Mr. Page up against the elevator wall to control Fis movements. Mr.
Page began yelling and swearing and told Sgt. Hughes to hit him. (Sgt. Hughes did not hit
Page.) As thoy cxited the elevator, Mr. Page again shoved Sgt. Hughes with his shoulder.
Sgt. Hughes placed Mr. Page against the wall, again, and told him to stop his aggressive
behavior. Once they began walking, Nickolas Page shoved Sgt. Hughes, again. Sgt
Hughes then took Mr. Page down to the floor in order to control Page's aggressive behavior
~ holding onto him to prevent Page from injuring himself as he was placed on the floor.

After Mr. Page seomed to have calmed down, Sgt. Hughes told him to stand up.
Page refused and, again, Page told Sgt. Hughes to hit him. (Sgt. Hughes declined Page's

Nickolas Y.
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challenge to hit him.) Sgt. Hughes lifted Mr. Page up and walked him 1o the patro] car,
thnPngemﬁuedtogaintothcpumlw, Sgt. Hughes pulled out bis taser and ordered
Page to get ifo the patrol car. Ps@emﬁxsedand,onccagnin,puhed Sgi. Hughes to prevem
him from putting Page in the patrol car. Officer Holman then went to the otber side of the
car and assisted Sgt. Hughes in placing Nickolas Page inside the patrol car. Once inside,
Page began violently kicking st the door. Sgt. Hughes opened the door snd told Page that he
would be tasered if he did not stop his violent and aggressive actions. Sgt. Hughes told
Ofﬁcu'Holmmthatt}wyuccd:dennsmeagemthuJaiLaasoonaspomiblc. As they
drove to the Jail, Page continued to violently kick the door.

When they arrived at the Kotzebue Regional Jail ("KRJ™), Mr. Page got out of the
car unassisted and walked into the KRJ. He shoved Sgt. Hughes two mare times before
entering the booking room. Mr. Pagewnsplacedi:mﬂ:ems&aimahairandhishmdcuﬁ‘s
were left in place. Mr. Page refused to stay seated and was forced back down into the chair
two times by Sgt. Hughes. The last time, Spt. Hughes held Mr. Page ic the chair while the
other Officers attempted to strap him into the restraint chair.

Sgt. Hughes was standing m front of Mr. Page, holding him down by the chest, when
Mr. Page wrapped his legs around Sgt. Hughes' lege/then upper body and pulled the officer
towards him. Mr.PagewassqucczingSgt. Hughes with his legs and Sgt. Hughes was
usable to get away from him without using force.

Sgt. Hughes pulled out his taser and touch-tasered (drive-stunned) Mr. Page in the
storuach. Mr. Page immediately let go of his leg-hold on Sgt. Hughe and the taser was
pulled away from Mr. page. As Sgt. Hughes pulled the taser away from Mr. Page, the

probes deployed and struck Mr. Page in the stomach. At that point the teser was already off

Nickolas Page v, City of Kotzehue, of ETN
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[N THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT OF BETHEL

»

THCMAS J. OLSON,

Sl

Plaintiff,
s, Case No. 4BE-07-26-CT1

OFFICER DIMITRI OAKS,
: OFFICER CHARLES SIMON
j; and OFFICER NATHAN

)

)

)

)

)

1 )
: CITY OF HOOPER BAY, )
)

)

)

JOSEPH, )
)

)

;2 Defendants.

DEPOSITION OF MICHAEL D. LYMAN, Ph.D.,

produced, sworn and examined on the 2nd day of

July, 2008, between the hours of eight o'clock in the

forenoon and six o'clock in the afternocon of that day,

at the offices of the Buttonwood Business Center,

¥

3610 Buttonwood Drive, Columbia, Missouri, before

Kim D. Murphy, Certified Court Reporter, within and for

-

the State of Missouri.
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Page 2 Page 4Ff
: APPEARANCES 1 A. Ihave. reviewed my file, which I
) e the PlaamdE . 2 brought with me today.
v :
POWER & BROWH, LLC ; 3 Q Okay Aqdhavcyouhadachancctohav;v :
- 4 Iy Mucbed Brown i 4 any discussions with Mr. Brown about your deposition? f
PO B 1509 : . ,
ettt AK 59359 S A. [have just this morming.
) Druwidpowateowa s ‘6 Q. And about how rouch time have you spent
° For e 7 planning for your deposition?
2 NOALDSON, MAASSEN & FITZGERALD, P U . 8 A. Probably six to eight hours, [ would say,
Wollinsm H. g akdecn :
, e . 9 offand on
, Ar;ffmux 99301 2001 ‘10 Q. What do you mean, off and on?
b ol oy o 11 A Well, | mean, it's not a full - a full six
3 12 weight hours. Foran cxample, 1 looked at some of
i tNDBX 13 the file yesterday, and some of the file the day
B b oy , ‘14 before, a little bit in the moming, a fittle bit m
X nehon L l‘,.hbm M
14 Crows Exsmumison by M Drown 142 15 the afterooon.
o - Radirect Fxemuneton by Mr fogaldson |45 16 Q You pn:pamdart:ponmthxs case;
15 i17  cormect?
1 EXMIBIT INDEX 18 A. Yes.
18 A Report of Dr 1. ;
5 (N Mo L Badoreamer Py i 19 Q. And that report was dated May 28th of 20087
i3 il Consrol W 2008 i !,
LGP Viatoond Law Endorcemsent Policy ‘ster 20 A. That's comrect. :
20 'Jae of Forcs- 2001 ] 21 Q. Since you preparcd your report have any of
TR - 122 your opinions changed?
22 23 A. No.
; . 2 Q. And have you reviewed any other documents
Court Reporter 25 or any other evidence since you prepared your report?
5 xmp Murphy, CCR ; y youp y po
Page 3 Page S5}
s [T IS HEREBY STIPULATED AND AGREED, byand | 1 A. Tdon't believe so. | have received
¢  between counsel for the Plaintiff and counsel for the i 2 depositions, and off the top of my head, I don't
© 3 Defendant, that this deposition may be taken in i 3 remember if | received those before or after |
4 shorthand by Kim D. Murphy, CCR, and afterwards i 4 believe | received them before | issued the report,
5  transcribed into typewniting, and the signature of the : 5 because [ thmk [ actually footnoted certain things out
6  witness is expressly reserved. i 6 of those depositions.
7 A i 7 Q. Okay. And approximately how much time do
8 MICHAEL D. LYMAN, Ph.D., i B you have into this case?
9 of lawful age, produced, sworn and examped on behalf ;9 A. That would be on my wmvoice. [ can tell
L0 of the Defendants, deposes and says: :10  you that [ have invoiced for about a litte over $4,000
11 DIRECT EXAMINATION 11 from the Power Brown Law Firm. But [ would say 20 to
L2 QUESTIONS BY MR. INGALDSON: 12 25hours ag an estimate.
L3 Q. Would you state your name the record, 13 Q. And do you bill by the hour for your work?
14 please? i14 A. Yes
15 A Michael Douglas Lymamn. 15 (). And what's your hourly rate?
! Q. And you're — you go by Dr. Lyinun? L6 A 200
17 A. Yes, [do? 17 (Deposition Exbibit A was marked for
18 ) Awd you teach at the Umversity of 18 lentfication by the reporter )
13 Missoun? 13 BY MR INGALDSON. )
20 A lteach at Columbia College, a pnivate 20 Q  Dr Lyman, for denufication I've marked
21 college here in town. 1 what [ beheve 1s your report as Fxhibst A s that a
22 ). And Dr. Lvman, hetore [ get started hexe, | 22 copy of the report you prepared in this case?
23 just want to ask vou a couple background matters. tave 23 A Yes
24 vou done anything i preparation for your Jeposition, ) And o your report on page 9 and 10, pages
25 reviewed any Jocunents, mvthing hike that? S 9and 1001 indicates sorme matenaly that you reviewed
. 2 {Pages 2 to L)
K
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Page 65

1o prepare your report. is that an accurate depiction
of everything that you reviewed?

Yes.

And have you been to Hooper Bay, Alaska?
No, I have not.

Have you been to Bethel, Alaska?

No. ‘

Have you been to Alaska?

T have.

And where in Alaska have you been?

It was the Kcnua Peminsula about a year and

aé‘ FROPOPO»0O»

haif ago.
A fishing tnp?

No. A jury mal.

You were dong work there?

Yes.

And who were you working for then?

I would have to look at my Curriculum
Vitae. [I've got it here though, if I may.

Q. Go ahead. Sure.

A (The witness indicated.) It doesn’t say.
Itonly gives the name of the case. But | believe
Chuck Robinson, Charles Robinson.

Q. Okay.

A. And [ want to say Sanoma (ph sp) I might

OO O

R . I T I O R R
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‘11
12
13
‘14
‘15
;16
17
18
‘19
20

22
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i24
i25

Page 8}

mvolved in, and you indicate as expert wstimony at
hearings, and that you've appeared at trials?

A Yes.

Q. Ttake it, though, that that's not -- is
that all the cases you've appeared in or is that just
the most recent ones?

A. As far as my report goes, that is not a
complete list, but [ have provided a complete list that
| brought with me today and it's attached to my CV.

Q. Okay. | went through your report just
while I was flying down here, and | may have got this
wrong, but it looks like you've done work and you
mentoned i your report both on the plaintiff and the

defense side; correct?

A. Yes.

Q. You'd agree, though, would you not, in
terms on the police force, most of your work's been on
the plaintffs side?

A, In terms of testimony, but not in terms of
necessanly cases that | have reviewed. But you're
correct

Q. Okay. [ noticed, for example, of the cases
where you indicated that you were an expert, 27 of the
cases listed here on use of force were for the
plaintiff and cight for the defense; does that sound

Page 75

be mispronouncing that. But it's in the — one of
those towns in the —

Q. Soldata (ph sp?)

A Yes. Yes. Forgive me.

Q. And what was the name of that case?

A. That was the Rogers case. Shawn Rogers
versus the State of Alaska.

Q. And what was your role in that case?

A. To cvaluate the criminal investigation
conducted by the state police involving a shooting that
took place in a bar. And it was 3 criminal matter.

Q. And you were working for the criminal
defense attorney in that case?

That's correct.

Have you done any other work in Alaska?

No.

When were vou rctained by Mr Brown's firm?
. I'believe it was the spring of '07 March,

if I'm not mistaken.

Q. And do you know how it came about that you
were hired by Mr. Brown's tirm?

A. No, not other than just recciving an
mtual phone call from Mr. Brown,

). I've looked through your report. and 1n
your report it has the list of cases that you've been

FOFO

VB LN D e W

‘10
i11
12
13
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about night?

A. Interms of testimony, yes.

Q. And in terms of trials, you've testified
ten times for the plaintiff and nooe for the defense on
use of force; does that sound about right?

A. May [ take a look at my CV just quickly?

Q. Sure.

A. [ believe that's correct.

Q. Now, on the cases that you've becn hired to
look at the use of force by law enforcement officer
cases that you've been hired by the defense. have there v
been times when afler reviewing the case you've come to
the conclusion that the ofTicer, in your opinton, did
use excessive force?

A. You're asking for those cases that ['ve
reviewed for the defense?

Q Right

A Ithink [ have on occasion. Once. miybe
fwice, over the seven ycars that I've been doing ths.

Q. Okay And the other times that you've been
hired by the defense on wse of force, you've come to
the concluston that the use of force wis warmnted and
proper?

A Yes. To the best of my recollection,

Q. Do you remember the cases where you were

frelind

3 (Pagns 6 to 3)
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Page 10! Page 12}
1 hired by the defense and you fous! that the use of i 1 tend to agrec with that, it might But what makes a
2 force was excessive? i 2 determination as to whether that is a more appropriate
b A. No. Not right off the topafmy head, | 3 rachc is the level of threat or resistance offered by
-4 haven't The cases that I'm refermgzio — and I'm i 4 thesubject. Thatis - has to be considered nght
S tying my best to recall, because vebeea involved n ;5 along with the force options to the officer.
6  anumber of them over the years -but [ believe itwas  © 6 (Q  Okay. And when a suspect 18 threatening un
7 more a matter of | just didn't agre with the things {7 officer, do you agree that different officers might
8  that were said in the complaint. {8 percave that threat differently?
9 There are vaniations of fore that maybe | ‘9 A. It's hard to answer that question. Because
10  might have taken issue with and xttotally agreed with '10  threats can come in a number of different venues. You
11 the artomeys — the city attomey s. But for the : ‘11 know, from verbal to physical to implicd. You know, an
12 couple that I'm — that I'm thunkingabout — and | 12 officer bas to consider a subject’s ability to make
13 justdo not remember the names o those cases nght 13 good on a threat. You know. The opportunity to do the
14  pow ~ but, you know, | think | ageed that it was ‘14 threat Do they have the physical wherewithal to
15  questionable, but | needed more wormation, somcthing : 15 deliver ou a threat?
16  along those lines. 16 So all of those things have o be
17 Q. Okay. And you would zpres, would younot, :17  considered. And that's the point. The point 18, is
18  that evaluating an officer on use o force, that there 18  that when an ofTicer uses force or clects to use a
19  may be sitiations where if you wee the police officer ;19 certain foree option, the barometer, if you will, o
20  you may have done something difierent, you may have 20 determine reasonableness has 1o be based on the level
21  used a different tactic. but that dosn't {21 of threat or resistance by the subject.
22 necessanly —~ that in and of itselfioesn’t $22 Q. Sure. And to follow up on that, if a --
23  necessarily mean that the officer sed improper or :23  let's talk about verbal threats. A suspect might make
24  cxcessive force, correct? 2 a verbal threat that some officers might say, well, [
25 A. Because I would have dae something 125  didn't think they were real serious, [ wasn't really
page 11} page 13
- different? i 1 worried about that, where another officer may say I
¥ Q. Right. ; 2 thought he was gonna follow through on that verbal
3 A. No. Idon't think that inkwently in and i 3 threat; correct?
4 of itself means that the officer waikncorrect. But | ;4 A. It's possible. It depends on the
5  think the fact that one individual sho’s an officer i 5 circumstances whether or not that determination is a
6  would do something differcnt tha another individual, | 6  rcasomable onc.
7 if nothing else, illustrates that it"smoportant o ) Q. Sure. And those circumstances include,
8  consider options available to the icers. : 8 among other things, the tone of voice of the person
9 Q. Okay. Sure. : 9 who's making the verbal threat, that would be one thing
10 A. Provided, of course, the wurse of action ;10 you'd consider, right?
11 s objectively reasonable. 11 A. In pan, yes.
12 Q. Sure. And when you're dFectuating an 12 Q. Another might be the visual appearance of
13 arrest, especially an arrest where fere’s some 13 the person, how the person's face looked, if they were,
14  resistance, that's a dynamic situatwm where things are  : 14 for example, making a threat, but kind of laughing,
15  ongoing and the officer has to reat quickly; correct? 15  that might be different rhan making a threat with
16 A. Gencrally they do, yes. 16 creased eyebrows and a look on their face like they
17 Q. And - ‘17 meant business, that is something that you would
13 A. Ilhat's a safe statement tomake. 13 Cowsider, correct?
19 (). And if an officer for — sume officers, for w9 A lagree with that.
20 example. might be more proficiey with certamn 20 (). And another thing that maght make a
1 handholds, hand moves than otheofficers. and for that -2 @ difference if they were making a threat, and. for
22 officer that may be a more approm ate tacoc than an 02 example. clinched their fist, as opposed to someone who
23 officer that may not be as proficiog at that 23 was just standing there in a relaxed posture; correct”
24 techmaque: correct? 4 A Yes
25 A Well. [ think the keywod 15 "might.” 1 ) ). And now let's talk about threats such us
.- 1 (Fages 10 to L13)
“
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that. A threat of someone clinching his or her fist
That may be somcthing that one officer might perccive,
as the person clinching thesr fist, *[ rcally didn't

think they were going 10 hit me,” whereas agother
officer, if they were clinching their fist, 've been

in scufls before with people and thought they might be
comng after me.” thar's something two different
officers might view differenty?

A. [think it's 3 matter of context. The
ctreumstances under which a person's tists are
clinched. People clinch fists for a nurnber of
different reasons. Some do 1t when they 're nervous,

I suppose. And some do it when they are threatening,
it would depend on the circumstances
leading up to the clinching of that person’s fist as
well. Whether it is in an environment or a situstion
that would lead a reasonable officer to believe that
this person is positioning themsclves for some sort of
an arack, or if they're just doing it for some other
reason.

Q. Sure. One of the issues, too, might be
that the otficer might look at it and determine the
seriousness of a threat, would be the relative size
between the officers? If you had a small, female
officer and a 350-pound weightlifier, body -builder male ;

W~ W e Wt s

10
1t
12
13
‘14
15
16
17
‘18
19
20
21
22
23
24
25

Page lo

still, when the person pulled the knife on him, what he
thought he meant, he felt threatened even though
ultimately he thought he could subdue them.

If a police officer sees someone wiclding a
knife. someone’s threatening me, but I really didn't
think they were gomg to go afler me with it, the same
thing, and this guy means business, and he might be
coming after me, I'm not going to take the chance;
nght?

A. Tdon't know that | would — | wouldn't
agree with that cither, only because, based on my
cxpenence and what [ know about police work as a
tramer and as a practitioner, if a person pulls a
hnife, that's a threat. That's a dangerous situation.
And [ think categorically that i3 a threat. The extent
to which that i3 an imminent threat is in question
based on the proximity of that person and their ability
to do something.

But even somebody standing there with a
docile look on their face, that's not a threatcning
look on their face, if they're holding an edged weapon,
that's certainly a threat, and that's a morc
articulable threat, I believe, than your previous
example of the clinched fists.

Q. Okay. And in your work as a — let me back

;
4 .
1
} 1
1
L
1
1
1
1
2
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suspect, the female officer may perceive that
ddTerently than if the roles were reversed if it was a ;
350-pound bodybuilding police officer and a 90~pound i
young lady: correct?

A. Well I don’t know that [ would agree with
that categorically. [ think sive is an important
factor, but it depends on what the person is doing.

). Sure.

A Size, in and of itself, should not be
threatening to a professional law enforcement officer.
There has to be other variables considered that would
lead a reasonable officer to believe that this person,
in addition to their size and other things that they
know about the person may pose a threat.

Q. Sure. Sure. Just because someone's a big
person doesn't mean that that person 1s gong to go off
on you?

A Right

(). Right. And cven if people have wecapons --
Fm thinking as an example, back carly 1w myv carcer as
1 prosccutor -- where a person threatened another
person with a knife. And the person he threatened had
heen in - was o the nulitary, been i four branches
ot military, an older genteman, and he felt ulomately
that he would be able 10 1ake care of himself, but

\DCU\)G\‘\J\.:-L.;NH

‘10
‘11
12
‘13
‘14
15
‘16
17
18

L3

o)

o)

Sy
Dee i

23

24
]

Page 17}

up a little bit. Prior to teaching, you actually were
a police officer; nght?

A Yes.

Q. For 11 years; is that right?

A, lwas

Q. Okay. And you mentioned that you made
several, | think, in your career, 600 — in excess of
60U felony arrests?

A. [ was involved in over 600, yes.

Q. These were for felonies, yes?

A, Yes.

Q. fyou add up the misdemeanor arrests, the
number’s probably considerably higher?

A. It's higher. Not considerably because we
didn't make that many misdemeanor arrests, frankly.

Q. And this was in Oklahoma?

A. Kansas and Oklahoma.

). Must have been some pretty bad arcas that
vou worked?

A We would concentrate on, vou know, the drug
traffickers, and most drig violations that we would
deal with were felony violations.

Q. Adding 1t up. 1t's about five a month on
the average or so for arrests. That seems like quite a J
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Page 18: Page 20}
A. Sometumes it could be notably higher than 1 use of force continuum — and they're called a fot of
that. [ mean, you could have a drug raid in one . 2 diffcrent things — but beginning with the lowest level
evening and net 35 people. £ 3 of force all the way up to the use of deadly force and
Q. And during your carcer were there occasions ¢4 cverything in between, officers are not necessanly j
where you arrested people that resisted the arrest? . 5 required to start with, now verbal or just, you know, : {
A Yes. i 6 if you're going into a dangerous situation you know -
Q. And were you ever threatened where you felt | 7 where there's barricaded suspects, you may or may not |
in fear of bodily injury during the arrest? . 8 choose to start with verbal. ; ¥
A Yes. ‘9 You know, if there are shots fired or Ia
Q. And were you ever verbally threatened? ‘10 something, you could start at a notably higher force
A, Yes. ‘11 response than that Just depends on what you're , ~
Q. And when you were verbally threarened were (12 confronted with and what was reasonable under the 3 o
there umes because of the nature of the verbal ‘13 circumstances. ‘
threatening that you felt in fear of possible personal 14 Q. Sure. And if you go, for example, to make , y
njury? ‘15 an arrest, and you have information that the suspects o
A. In my case, in my cases, plural, the :16  are armed, and maybe in a drug house or something and | ‘
answer's no. Because the amrest that we affected. it {17 they may be suspecting trouble. you might go with your {
was more than just myself. You know, [ had, you know,:18  guns drawn; nght? ’}
other officers with me (o assist. i19 A Yes. i
). Okay. Did during your ! years as a police :20 Q. But when —- if you have a situation where
officer did you ever deal with suspects that were 21 you don't have that simation, but you have someone r
intoxicated? 122 that you see that immediately you don't perceive a ! 1
A, Yes 23 threat, when you first see the person, but you go to cd
Q. How about highly -intoxicated suspects? 24 effectuate the arrest and the person — would it be :
A 1did. i25  fair to say that one of the things you try is explain &
Page 19} Page 21| o
Q. Aad did you cver arrest highly-intoxicated {1 (o the person that he or she is being placed under
suspects? P2 arrest?
A. Yes. ;3 A Yes
Q. And did vou ever arrcst highly-intoxicated P4 Q And in some situations you want to explain
suspects where those suspects resisted your arrest? 5  why, correct? ; ,
A. Yes. 6 A, Well, I would think in all situations you : !
Q. Okay. And were there times suspects 7 would want 10 explain why, barming any unforeseen
resisted your arrest where you had to use force to 8  reason not to.
arrest them? 9 Q Okay And would agree that in cases you've
A Yes. 710 worked where the person's intoxicated, that intoxicated : >
Q). Okay. And in your experience with 11 persons don't always understand and react posiively to :
arresting intoxicated suspects — let me back up a {12 cxplanations of why they are being arrested as compared |
tittle bit. ‘13 1o non-intoxicated people? g i}
In your expenence with aesting suspects, :14 A. Well, if you know that a person -- if you .
it would be fair to say would it not, that you want to {15 know for a tact with certamnty that the person’s
try and use the least amount of force as you have toto © 16 intoxicated, [ think it would depend on the !
cffectuate the arrest. 17 intowscation  You know, you have to make a field call |
A, [ agree with that. 13 1o that effect. Muybe have the benefit of a field ’
(). And when vou'te -- one of the things that 19 whnety test, or maybe you don’t. Or maybe have the
vou do s you try and reason with the person. correct. 20 benetit of knowing that the person has been drinking
talk to the person”? DL tor the last three or four howrs at a bar Just in the
A. If that happens to be a logical option 22 hypotheticad  And that wonld lead a reasonabie officer
given what y()u‘rc confrontcd with, Ves. 23 to beheve that they rmg,ht he l’x:ynnd the lcgal [t
(). Could you cxplain what you mean by that? 4 Hut, vour know, T don't think if's fr to
75 nake a distnction hout levels of intoxicaton for

A Well, I mean. if you want to consider the

'
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somebody.

Q. Sure.

A. Rather than just make the blanket
observation that if 2 person is quote/unquote
wtoxicated, that a certain response should be
forthcoming.

Q. 1guess maybe my question wasn't clear.
What | was trying to get at. have there been occasions
where you've tried to reason with intoxicated people
with little or no success as compared to your ability
to reason with non-intoxicated people”?

A. [ don't emember any, but I wouldn't doubt
it.

Q. Okay. Have there been times when you've
arrested people where you've ~ [ think vou said
carlier that there have been times where you've had to
use force; correct?

A. Yes

Q. What type of force have you had (o use in
arrests?

A, Used soft-handed control techniques. In
some cases heavy-handed control techniques. I've been
involved in situations where deadly force was used.
Not by myself, but | was involved in cases where there
was gunplay. I've been involved in arrests where we
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weapon. When you use it as a control weapon ur a
control device, you sumply hold 1t like tus. (The
witness indicated.) On either end of the device. And
generally what that i3 used to do 18 1o help you direct

wndividuals to the ground.
Q. Okay
A To gain control of them.
Q. You were holding your hands up. Near
about -- | don't know — a httle over a foot, maybe
15 nches apart across your chest. And would that
be -~ you're umitatmg holding the baton, that would be

each end --

A Yes.
Q - would be in your hands?
A Fxactly

Q  And would you use that behind someone w
hold them or use it to push it forward or -~

A. Generally I've never used it from behind
someone because, you know, that would run the risk of
choking them. And, you know, some chokes are morc
dangerous than others. We stayed away from choke holds
all together. We used the baton as a control device to
direct individuals in kind of a front fashion.

Q. And have you ever used it in an impact --
as an impact tool?

Page 23

had to use our batons as control devices. I carried a :
Monadnock 24, which was part of our raid gear, that we
would use for cxecution of scarch warrants. | guess
those are all that come to mind.

Q. Did you ever use pepper spray?

A. [had pepper spray assigned to me. [ don't
rcmember using it.

Q. Okay. Did you ever have an clectronic
control weapon assigned to you?

A No.

Q. Have you ever used one?

A. No.

Q. [ think a lot of those came out probably
since you've retired, would that be fair to say, or at
least reguiarly used in the police force?

A. Rcgular use, ves.

(. And when you used a baton as a coatrol
device, can you ~ did vou do that on more than one

uccasion?

A Yes.
() And could you rell me some examples of how

vou would use a baton to control someone?

A A baton can be used two ways. as a control
device and as an impact weapon. Impact weapon is
notably a higher response for force than a control
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A. Tnever had to, no.

Q. Have you been with other officers who had
to use it as impact tool?

A, Yes.

Q. And by that you mean you actually hit
someone with it?

A, Yes.
Q. At the time you observed officers using it

as an impact tool, based on the circumstances that you
saw 1t, did you think their use was appropriate?
A 1did.
Q. Okay. And this baton, what's it made of?
A. If’s a composite material. | can't tell
vou specifically what it's made of It's not wood.
But it's a ~ it hag a little bit of flexibility. [
think there is a fiberglass component there somewhere.
Q. It's heavy, night?
A No No It was not that heavy.
Q. These aren't. Like. led-lined or something?
A That, [ don't know. Burt it was not
particularly heavy.
() It's not like a broomstick handle, or is
i?
A Itss. ltis. The Monadnock is not the
matnstream baton, [ think, right now  Right now it's

. YO
I iPages 22 to L29)
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the Asp baton that's more commonly carried, just
because it's more convenient. [t can be camed on

one's belt much casier. The Monadnock was sot It had

a side handle protruding from it that would not allow
you to use it in different ways. We were all cerufied
to use tt by the Monadnock nstructors. It was just a
lightweight composite impact weapon.

Q. Okay. And one of the dangers, of course,
is that you can hurt the suspect; right?

Of course.

Cause bruising; correct?
Yes.

Even broken bones: correct?
Yes.

(). But i spite of that, there are certain
circumstances where you agree it's appropnate o usc a
baton; correct?

A. Yes.

Q. And you -

A. It's a nationally -recognized weapon.

Q. And to follow up, have you taught the use
of force continuum?

A, Yes.

Q. Taught it in your university classes?

A. [teach it currently in my university

o POp
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Q. And have there been times where you've
wrestled the person to the ground, where there's been
more than one police officer involved in wrestling the
person (o the ground?

A. Thave

Q. Aad it's fair to say, is it not, that if a
suspect i3 aggressively resisting arrest, even with two
or three police officers, it can be very difficult to
subdue that person just with your hands?

A. 1don't know that I would say it would be
very difficult. An individual certainly can present a
challenge to two or three officers. But it's pretty
gencrally accepted that three officers are sufficient
to subdue an individual who is unarmed, and certainly
not otherwise posing, you know, a threat o the
officers, maybe just being uncooperative.

Q. What if the person is actively fighting
back, swinging thewr arms, kicking their fect, that
type of thung?

A. Three officers should be able to subdue
that person.

Q. How about two officers?

A. Possibly.

Q. Not quite as certain?

A. Well, if there's — if the individual is

A
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classes. and | was involved on a regular basis teaching
it as a law enforcement instructor as well.

Q. And i this case, did you review the use of
force continuum that the Hooper Bay police followed?

A. 1do remember looking at that, yes.

Q. And how about the Alaska State Troopers,
did you get a chance to read the use of force
continuum?

A. 1don't remember seeing that.

Q. In any event, [ think you said carlier the
use of force continuum doesn't necessarily requirc that
you start at the bottom and work your way up; correct?

A Depending on what you are confronted with
with regard to the levels of threat and available
options.

Q). And as an cxample, depending on the level
of threat, you may us¢ your baton right away depending '
on the level of threat?

A. And depending on whether or not there are
any options that would allow you to gain control of a
situation using less force.

() Have you ever un the course of arrcsting
someonc gotten mvolved where you had to wrestle the

person to the ground?
A. [ beleve so.
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actively fighting as an assatlant.

Q. Yeah

A. And what is your question?

Q. Swinging or kicking, you know, sort of like
a street brawi?

A. It would depend on the capabilitics of that
person to deliver a strike with their fist or with
their feet. Obviously, kicking, which is at i1ssue in
this case, kicking frontwards and kicking backwards,
there's a big diffcrence in the two. The position of
the person ig at is in question. You know, whether
they're able physicaily to deliver what one would
perceive as a deadly kick.

Same goes for striking you now with hand
stnkes, whether or not they're able 0. Or whether
they werc successful in dong that. And so it just
depends on the level of aggression on the person's
part.

Q. And in the course of vour experience were
there ever umcs where you were involved i an arrest
where the suspect didn't have an actual weapon. but the |
suspect resisted arrest to the extent that one of the
officers trying to make the arrest received some

mnjunes?

A No.
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1 Q. Have you heard about such situations? . L some of your report, but [ just want to make sure that
7 A. Not that [ can recall. 2 lunderstand what [ believe to be sort of the bottom
‘ Q. s that something that you just can't ;3 lne of what you're saying here and tell me if I'm
B [ 4 imagine happening? ; 4 wroog, if my summary's wrong.
5 A, Your question is whether or not an officer © 5 But i3 it true, it's your opinion that
. &  could receive injuries from. . 6 under the objectively reasonable standard discussed in
} 7 Q. An unarmed suspect? 7 the Graham case, that you believe the police officers,
: 8 A Anunarmed. Oh, [ think that could happen. - 8  Hooper bay police officers’ actions was not objectively
3 It depends on the dynamics of the situation. © 9 rcasonable i this case?
} 10 Q. And have there been tmes where you'vehad 10 A, Correct.
4 11 to handcuff people? 11 Q. And there were three officers wvolved in
12 A. Of course. ‘12 thus arrest; correct?
, 13 Q. And have you ever had times where you've 13 A. That's right.
t 14 handcuffed a person and the person became aggressive ‘14 Q. Is that your opinion as to al! three
o 15 and violent afier being handcutfed? ‘15 officers?
16 A Yes ;16 A. Well, Oaks did not deploy a Taser, but Oaks
;17 was present at the ume of the situation. And [ would

) 17 Q. And can you imagine a situation where even
18  if a person's handcuffed that person could cause injury 18 say the involvement of Oaks by virtue of him not baving}:
19 o a police officer? 19 aTaser, by virtue of him not deploying a Taser would

20 be notably less than those of Simon and Joseph.

, 20 A. Yes. Provided they are n a tactical

B 21 position to do so. 21 So the concern that [ have is the

" 22 Q. Okay. Do you know in this case whether 22 deployment of the Taser against Boya because he was
:23  incapacitated, in my opinion, by virtue of being

23 Mr Olson ~ he goes by Boya — whether Boya was

24 handcuffed in front or back? 24 handcuffed. So I'd say primarily agamst Simon and

4 25 A. In back. 25  Joseph.
Page 31: Page 33}
ul Q. And in the cases that you've worked on for il Q. And do you think — is it your opinion that
- plaintiffs on use of force cases, have there been times i 2 both Simon and Joseph failed to meet the objectively
[ 3 where a plaintiff's attorney has hired you to look into i 3 reasonable standard by their use of the Taser?
4 the use of force and you've come up with the opinion | 4 A, Yes.
! 5  that you thought the use of force was appropriate? -] Q. Okay. And is that because - okay, so let
6 A. Yes. : 6 me just talk about Oaks.
7 Q. How many times? i 7 Do you have any reason (o believe that
: ] A. Probably -- I don't know total how many 8 Qaks’ conduct was not objectively reasonable?
P 9 times — but probably four times in the last month. : 9 A, Well, | belicve that Oaks had a duty to
10 Q. Okay, {10 intervene, and [ don't see in the case file where he
11 A. And maybe as as a dozen times since 2001 ‘11 made efforts to do that during the course of the
} 12 Q. Okay. Doyou remember any of those? Are ‘12  interaction between the other two officers and Boya.
1 13 any of those cases once in your CV? 13 Q. How long did this interaction take place”
14 A. No. Those cases would be oncs that [ did ‘11 A_  Just a matter of minutes. [t was a quick
1S notaccept ‘L5 sitmanon. [can't give you an exact period of time.
15 Q. Okay. 1o Q. Dnd you get an opportunity to listen to the
17 A. Those would be tclephone conversations, in L7 tape-recording?
L2 most cases conference calls with attorey s who are 18 A. Thave
L7 interested in hiring me to cvaluate their case. and 13 0 I didn't sce that in vour report listed
20 here.

23 giving me the fact and circumstances as they see them,

21 and me makiny a deteuninaton based on that 21 A Oh [tshould have heen here. [t's here
<7 conversation that the case doesn't have any ment. on 22 inthe file. If i’s not in my report then that is a
23 what little | know about it. But that's all | have © 73 nustake because it was provided.

21 work with i suuatons like that 24 [ don't sec it here. And that was an

[95 (). Okay. And [I'm going to go in detai} o 25 oversight.

3 (Pages 30 to 13)
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Page 36

1 Q. Is there anything else n your — that you i1  of that room.
2 locked at that is not in your report? P2 Q. And in this case, your opinion that —
. A_ Not that comes o mind. © 3 well, first of all, can you tell me — because | saw in
4 Q. Baut did you listen — did you listen to i 4 your report the use of the word - 've used it in my
5 that before yor wrote your report or after? i 5 questions — objectively reasonable standard. What
6 A. Yes, before. i 6 does that mean in layman's tcrms?
7 Q. And it's true, is it pot, that this whole 0 7 A. That the use of force by an officer judged
8  arrest wok place — [ mean, this whole sequence of : 8 by areasonable officer facing similar circumstances
9 cvens took place over about five minutes? © 9 would not be punitive. In other words, would not be
10 A Yes L0 subjective. And would be reasonable in the scase that
11 Q. And during that tme frame what should Oaks 11  no other altematives cxisted for a lower level of
12 havc done? ‘12 force that would have accomplished the same level of
13 A. Qaks should have intervened. 13 control.
14 Q. How? 14 Q. Okay. Yousaid a lot there. When you said
15 A. Well, he hag -- it's a very small room. 15  would — you said would not be punitive and then would
16  He's in close proximity to Joseph and Simon. If :16  not be subjective?
17  nothing else, he should have verbally spoken up and ~ :17 A. Right. In other words, objective just
18  cxpressed his concern that the Taser is excessive under (18  means that the use of force cannot be punitive.
19  these circumstances and not necessary. i19 Q. What do you mean by punitive?
20 Q. And Nathan, in fact, was Oaks' superior, i3 20 A. To punish.
21  that correct? 21 Q. Okay.
22 A. Yes. 22 A. Personal
23 Q. And this was during the heat of the arrest; i23 Q. So I understand that there are times when
24 comect? i24  the use of force is appropriate to gain compliance;
25 A, Yes. 25  correct?
Page 35 Page 37}
1 Q. And you think «'s appropriate, in fact not Pl A, Of course.
. just appropriate, but you think that it's something : Q. In other words, you don't have to use it
3 that should be done, that an officer during the heat of i 3 only for scif-defense?
4 trying to arrest someone should criticize i front of P4 A. That's right. But it has to be reasonable
S  the suspect another officer? £ 5 under the circumstances.
6 A. Oh, | think not to do se would be ) Q. When you say punitive, what you mcan is
7 dereliction of duty. {7 you're not using it for seif-defense, you're not using
8 Q. How many times bave you done that in your i B it for compliance, you're using it just o aggravate,
3 career? {9 inflict pain or to punish?
10 A. 1haven't had an apportunity to. ‘10 A. To pumsh.
11 Q. So cvery arrcst that you've been involved 11 Q. The suspect. right?
12 n, you thought that all the officers in your 11 years, il2 A. Out of a sense of more of a personal
13 every arrest, all the officers used the appropnate {13 motivation, subjective motivation.
14 force? L4 Q. Right Okay. But that was only part of
15 A Yes 15 the objectively reasonable standard?
16 (). Never used excessive force? il6 A. Yes.
17 A. | did not witness excessive force. (L7 Q). You said something about - about the
14 (2 You sad this was a small room. How hig ‘18 subjective. what did mcan by that?
13 was the room? 19 A, Well -
20 A. lcan't give vou the dumensions. [ oniy m A (). It's not based on the subjectve view of
21 bhasing my comment on the comments from the mdwiduals, :21  the officers, but rather the objcctive view of other
22 .nd that it was a one-toom situation where the four 22 olficers?
23 children were there. And and Thomas - was 23 A, Of that officer [t has to be based on
>4 onthe sofa. Thomas was on the bed [t was all 24 the — that officer being objcctive rather than
25 contamed in one room. And | don't have the dimensions 25  subjective.

19 /Pages 14 to 37)
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Q. Okay. So let me see if | understand this,
What you're saying is, that under the objectively
reasonable standard. another officer — let me stnke
that.

So the test would be whether or not the use
of force was reasonable 1o —- I'm having trouble here.
So the test is not whether the officer
using the force subjectively thought it was rcasonable,
the test is whether objectively an officer - a
reasonable officer i that posizon would have used
that type of force; 1s that right or not?

A. [ agree with that

Q. Okay. And --

A. It just can't be personal, which would be
subjective. And it has to be reasonable. | didn't
mean to interrupt. I'm sorry. It has to be reasonable
ut the sense that the level of threat, or level of
resistance offered by the subject, you know, has to be
considered. And if there are lesser levels of force
available at the tme that will stll achieve control,
then those are the ones that should be pursued rather

than a higher level.

Q. Okay. And so to come about it a different
way then, if the officer — the standard's not then
what the officer — what that individual officer

Pige 49}

subjectively thinks be or she needs to use a certain
level of force and believes based on hus or her
tramning that the use of force i3 lawful. But 1n
lookng at it later, you look at it and say, geez,
there were other methods you could bave used, other
tactics you could have used, lesser degrees of force
that could have been used. In that situation would
that be something where in spite of the officer's
subjective beliefs, in spite of what the officer might
have believed he or she was lawfully entided to do,
that officer sull would have used excessive force or
unreasonable force?

MR. BROWN: Objection; form.

THE WITNESS: If T understand you
correctly, [ think that is the case. And if [ could
explamn | think the reason that that s the case 1s

because the end does not justfy the means.

The things that have to be considered in an
officer's use of force isn't so much what they decide.
It doesn't — | mean, whatever decision they make is
not necessarily okay. The decisions that they make in
the field have to be tempered by a number of things.
One of those things is policy Nationally-recognized
procedure. And another one of those things is what a
reasoniable officer would perceive as the appropriate
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reasonably belicved based perhaps on his or her wrong
or inaccurate assessment of the situation and
asscsament of the - his or her understanding of what
he was or she was allowed to do; that's not the test?
MR. BROWN: Objection; form.
THE WITNESS: No, [ don’t agree with that.
[ think that's something different than what [ was
say ing.
BY MR. INGALDSON:

Q. Okay.

A. The objectively reasonable standard applies
to the individual applying force. And that's pretty
strmghtforward. And it simply says — | don't mean to
kcep repeating myseif — but it simply says that that
officer who 1s applying force cannot be — cannot do so
out of a personal sense. It has to be objective;
otherwise, it's subjective. personal. And it has to be
reasonable under the circumstances. And that
reasonableness is based on avalable opuons for the
officer and the level of threat or resistance by the
subject.

() Okay ! ctme ask a hypothetical then.
What if an officer effectuates an arrest. and that
ofTicer, based on his or her perceptions. thinks that
he or she necds to use a certain level of force,

Page 41

course of action under the same circumstances.

Q. Okay. And you talked about policy. It's
your opinion, is it not, that Officer Nathan and Simon
did not follow the policy?

A. Officer Joseph?

Q. Yes. Nathan Joseph.

A Yes.

Q. Joscph and Simon, you're right. Nathan
Joseph.

A. Okay. That is my opinion.

Q. Okay. We'll get to that in a little bit,

So let me go over a few things in your report and I
get to some of these more specific arcas. In terms of
Taser use, have you ever used a Taser?

A. No.

Q. Have you ever been Tascd?

A. No.

). You wlk in here about standards from the
International Association of Police”?

A, Chiefs of Police.

() Chiets of Police”

A Yes

() 1ACP?

A Yes.

(). And they use an acronvm -- 'm sorry | ECW”
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A. Electronic control weapons.

Q. And that's much broader, of course, than
just a Taser, that includes other types of
clectronic controlled weapons?

A_ It's a generic term, that's right.

Q. In fact, you mention in paragraph 42 of
your report that 40 subjects have died after being
subjected to ECW deployment?

A. That's what the IACP has noted, yes.

Q. But the — and you go on to say, "While the :
same sources deny that the ECW was the cause of those ;
deaths, it is prudent to question the extent the use of
the ECW and the 40-plus deaths are more than a simple
coincidence.” That was your opinion; correct? Or it
IS your opinion; correct?

A. Can | take a quick look at that?

Q. Yes, paragraph 42. That last statcment

1s - that last sentence.
Do you know how many arrest subjects have

died after being subjected to a baton use?

A. Not off the top of my head, no. ,

Q. Do you know how many subjects have died
afler being subjected to heavy-handed control tactics?

A. That would have to be the same answer, not
ofY the top of my head.
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settle. And that involves the Tasering of an
individual who died, if not on the scene, immediately
at the hospital thereafler. So that is an example of

one case. And [ would have to just look at my caseload |

to see others. But that would be the tnmediate
response to your question.
And [ certainly can get you the name of

that case. | just do not have that material in front
of me right now.

Q. Okay So you can provide that to Mr. Brown
and he can give it to me?
Of course [ will.
And the atiorney was John Phelps?
John Phelps. Yes.
P-h-¢-l-p-s?
Yes.
And he is an Arkansas attomey?
He is.
And what area of Arkansas?

A. ldon'trecall. Butlcan get thatto you.
{ can get you that at the break.

Q. Do you know who the defense attomey was in
that case?

A. No.
Q. And what was the police force? What police

CrOFrIPOp
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Q. But subjects have died after both of those
types of controls have been used; correct?

A Yes.
Q. Okay. And in terms of the ECW deployment,

are you aware of one person that died after being
subjected 1o a Taser?

A Yes.

Q. Okay. Tell me about it.

A. Well, I've been involved with a number of
cases. | think the IACP is stating just that.

Q. That's saying ECW deployment. I'm talking
about the Tascr. A Taser. Anyone that's ever died
after being subjected to a Taser, are you aware of even
one such incident?

A. Yes. I've been involved in cases where
that has happened.

Q. Tell me the cases.

A. Can { take 3 look at my list?

() You can look at anything. Sure.

A, Okay. There are no cases that I've
provided teshmony on. [ have been mvolved 1n cases
that have scttled or that are sull kind of ongoing

(One case that comcs to mind, the one that |
was thinking ol when [ responded was onc out of
Arkansas. A John Phelps s the attorncy  Mhat one did
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force was involved?
A. [ don't recall that right now.

Q How long ago did you work on that case?

A. About ayear and a half ago. [ submitted a
report and | was not deposed, did not provide expert
testimony.

Q  And were there allegations that the person
died as a result of the electrical shock or something
else?

A [ didn't make those allegstions. There was
4 question as to whether or oot that happened. That's
a medical determination that I'm not qualified to make

Q  Okay. Do you know, did anyone make that

determunauon?
A Tdon'tknow. [ justlooked at it from the

use of force perspective.

). Okay So what you know 1s that a I'aser was
wed. and vou know that the suspect died, but you don't
have any knowledge as to whether the death was causally
related to the Taser?

A That's nght.

) Okav  And would that be the ~ame w any of
your other cascs?

A Yes

() Okay Ihdyou get -have you ever
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Page 46§
1 reviewed the manuals for the Tasers? 1 Q. And they're connected with ¢ wire that goes :
2 A. Yes. 2 all the way back to the Taser, nght?
(). And what Tasers to your recollection were 3 A Yes.
4 used o this case? 4 Q. If that wire breaks they won't work, nght?’
5 A X-26. I'm sorry, M-26. iS5 A. That's correct.
6 Q. Aand are there different types of Tasers? i 6 Q  And when you shoot someone with a Faser, do
7 A, There have been yes, manufactured several 7 you know, can that - the length of that efecurcal
8  different types. 8 cwrent be adjusted by the user or is that always tive
S Q. Dud both officers use an M-26? 9 scconds?
10 A [don't recall right now. (10 A. |believe that 13 five seconds, and it has
11 Q. It's my recollection that one of the ‘11 1o be manually ovemndden, and | believe there's a way
L2 officers had a different type of Taser, but you don't ;12 10 do that. But it can be --
13 have any knowledge of that? ‘13 Q. Longer, shorter or both?
14 A. ljust don't recall. 14 A Both.
15 ). And the M-26, do you know how that works? (15 Q. And do you know, was that method ever used
16 A, In terms of what, I'm sorry? i16  on Mr. Olson?
17 Q. Well, how it — what it does 10 people, how ‘17 A Yes
18 it works, how you deploy it? 18 Q. Do you know -
19 A. There's two ways to deploy it. One is i19 A The imitsal application by Sergeant Joseph.
20 through the use of the prongs. And those have i20 Q  How many times was that mode used where you
21 connectors that can acrually connect the weapon with (21 shoot the prongs?
22 the prongs. The prongs are esscntially straightened 122 A. One time.
23 out fish hooks that are designed to attach themselves 123 Q. And do you know «f that had any effect?
24 0 the subject’s clothing. The connection, the ;24 A. [don't believe it did.
25 clectrical connection is then made. The cycles are i25 Q. Why do you say that?
Page 47 Page 49§
1 five-second cycles. And generally there's one 1 A. Because [ think that, as | recall, ‘
. carridge per weapon and you have to reload. Thercis : 2  Sergeant Joseph made a statement that he didn't think
3 arecord of the use of the weapon that's available i 3 itwaseffective. And there'seven a kind of a
4 through a computer download. i 4 corroborating statement made by Thomas Olson that said
5 The second form of deployment is a i 5 itfeltlike a vibrator.
6  dnive-stun. Where the weapon is actually physically : 6 Q. Was hesaying it felt like a vibrator when
7 put into contact with a person and the two prongs © 7 he was shot with it or when he was drive-stunned?
8 complete the electnical conncction. ;8 A. My recollection is when he wau:: shot with
9 Q. And how long does that last? 9
10 A. Those are five-second intervals as well. ‘10 Q. When you listened (o the tape could you
11 And they can be renewed, of course. ;11 hear the Tasers going off?
12 Q. Do they have to be five-second intervals if (12 A. Yes.
13 vyou use a drive-stun mode? ‘13 (). And did you hear imes when the Taser was
14 A. No. They can be discontinued. 14 gowng off where it sounded hike a toy machine gun?
15 Q. And by discontinued, what do you do to ‘19 A Yes
16  discontinue it? ‘16 0 Okay. And when you hear that kind of
17 A. There's a mechanism. [ can't give you .17 sound, what does that indicate?
18  exactly what, but there's a mechanism by which it can 18 A That it's being deploved
L9 be discontinucd. 19 ). And does it indicate when vou hear that
a0 ). Like letung ofT the tngger, for example” 20 sound that a shock's being delivered”
ol A. Yes. J1 A Yes
22 (). And do you know what effect when you — a2 Q@ Aud were there ever imes when yon couldn t
A3 first of all, when you use a prong, you actually shoot 73 hearanvthing, where someene maybe heard Boya yelling
24 the prongs at someone, nght? ~ 71 or something, but you couldn't hear that machine gun
Yy A Yes 25 kand of sound?
13 (Pages 46 ko 47)
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A Yes

Q. And when you don't hear anything, what does
that indicate?

A. Well, it could indicate a drive-stun that
vou just do not hear. You know. They are oot as
audible as the application with the prongs.

Q. But if you're not hearing anything, would
that indicate that no electric cusrent’s going through,
or less clectric current’s going through?

A. [don't know that you can make a
determination with a dnive-stun m that regard.

Because it depends on a lot of other things. Just
depends on the clothing and the extent to which :
something like that can be picked up by the microphone. ;

Q. Now, when you shoot someone with the prongs
in that mode, according to the manufacturer, what 13
that supposed to do to the person?

A. It's supposed to disable their muscle
groups and incapacitate them where they fall down.

Q. Have you ever seen someone who's been

Tased?
A. I've seen the video provided by the
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just like all the muscles cramp and get rigid, right,
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Simon on more than oae occasion? Each of them did it

more than once, right?

A Yes.

Q. Of the times they did it, can you tcll me 2
how many times there was sufficient contact to cause |
pain and/or muscle teasion to Mr. Olson?

A [don’t know that it's possible for me to
answer that. The evidence of that, of course, can be
seen m the marks on Mr. Olson's body from the
photographs that were taken. Those are consistent with |
what [ have seen in my review of Taser cases. Burn :
marks. You know, that might be a ballistics or a
medical determination, but 1t's still consistent with
what [ have seen.  And so [ hope that that's responsive
to your question.

But in terms of the, you know, the
clothing, for an example, that might have been in
between Mr. Olson's skin and the Taser device, I'm not
in a position to say, you know, where that was or if
that rook place.

Q. And you're not an expert, your area of
expertise does not include identfying burn marks as
coming from a Taser, correct?

A. That's correct.
Q. Okay. And how many overall cases have
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and then when the electrical current stops, the person
collapses?

A. That's correct.

Q. And that incapacitates the person, right?

[ mean, that's what it's supposed to do, incapacitate
the person, right?

A Ttis

Q. Okay. Now, in the drive-stun, does the
same thing happen?

A. The drive-stun does not have quite the same
impact as the prong in the order. It's more of a pain
compliance. Although it does have the ability to
disrupt the muscle groups.

Q. In fact, that what the drive-stun is, it's
pain compliance. [t does not cause that tensing of the
musclcs and the collapsing of the person in the
drive-stun mode correct?

A. | wouldn't <ay that. My understanding 1s
that 1t does have a lesscr cffect 1 terms of the
collapsing of thc muscies, but that n's -- it does
have genenlly the same cffect as the prongs.

Q. And can you tcil — I'm going to get to the
number of timcs and ask some questions about that --
but citn you tell me, do you know that it was — the
I'aser was deploved by both Scrgeant Joseph and Officer -
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you ~ use of force cases have you been involved in
that involved some type of electronic control device?
More than three or four?

A. Oh, yes, 10 to 12 possibly.

Q. Have you done, besides the case we were
talking about, any other cases in Alaska?

A. No.

Q. And this case, of course.

A. No. Let me clanify, if | may. [ have
been, and was, [ guess, past tense, retained by the ‘
Power Brown Law Firm on another case. And that case |
has been settled. So [ did not provide expert
testimony in that case.

Q. What case was that?

A. That was the Anvil case.

Q. And what was the 1ssuc in that case?

A. T honestly don't recall as | sit here now.

). Must have been use of force, nght?

A. [ think it was use of force. And [ just
don't remember the specifics.

(). Was a Taser invoived in that case?

A. ! don't cmember.

() How long ago was that?

A Ayear

(). How many active cases do you have?

{reland Court
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1 A What do you mean by "acuve?” 1 Q. Hang on just a minute. Which ones?
2 Q. Right now, how many active cases do you P2 A. Police and Introducnion. And the Criminal
have that you're working oa as a consultant or expert? © 3 Investigation book as well,
3 A. Probably six to eight i different stages P4 Q. Can you show me which one that 1s?
5 of progression. £S5 A. (The witness indicated.) No. I.
6 Q. And how many a year do you work on? 16 Q. Where would somcone go (o get these books”?
7 A. That vanes. i A You can order them through Barnes & Noble
8 Q. In the last two or three years? . 8 or Amazon.com. They're readily available.
3 A. No. That varies. [ think [ review between P9 Q. Okay. And how about have you wnitten any
10 30apd 40 ayear. 10 articles dealing with police use of force?
11 Q. In the last two or three years how much 11 A. Only with regard to police pursuits, as |
12 money have you made us an expert consultant? 12 recall.
13 A. Do you want collectively over three years? 13 Q. Okay. That was the decision ~ The
14 Q  No, each year un average, about? 14 Decision to Chase: Revisiting Police Pursuits and The
15 MR. BROWN: Objection; relevance, {15 Appropriateness of Action?
16 [HE WITNESS: Around 250,000 ‘16 A, Yes
17 BY MR INGALDSON: L7 Q. And did that deal with, like, police cars
18 Q. Peryear? ‘18 chasing after someone?
19 A Yes. i19 A. Yes. It does.
20 Q. And how much money have you made -- doyou |20 Q. And were there sitvations where you thought
21 getpaid as a teacher, professor? 21 that is not appropriate?
22 A, Around 80,000, 22 A. Yes.
23 Q. Do you do any other work to earn money? 23 Q. That's been an issue in Anchorage, whether
24 A. Yes. | write books. Textbooks. I have 24 they should call off a chase or not because of
25  five out there. {25 accidents that have happened; is that the type of thing
Page 55 Page 57}
1 Q. Okay. And have you written any textbooks 1 you were looking at?
2 in the last three or four years? ;2 A ltis.
3 A. [ write about two a year. Revise about two i3 Q. In the present matter — and just so |
4  ayear : 4 understand it, | know you mentioned this earlier - but
5 Q. And do you get royalties on that? {5 you're critical, are you not, of the use of the Taser
6 A 1do. i 6 by Officers Nathan and Joseph and Simon: correct?
7 Q. How much do you get about? Say in the last | 7 A. Yes.
8  two or three years on average are you getting that? | Q. Are you critical of the fact that they used
3 A. On the average? {9  aTaseratall or just the number of times they used
10 MR. BROWN: Objection; relevance. 100 w?
11 THE WITNESS: On the average of maybe i1 A. Of the fact that they used a taxer at all
12 50,000 ayear. {12 and the number of times. both.
13 BY MR. INGALDSON: 13 Q. So it's your opinion that a Taser should
14 Q. Any other sources of income? .14 oot have been used at all?
15 A. Not me personally. 15 A. That's ight.
16 ). Let me talk a litde bit about your — the 16 Q. But you don't take issue with the fact that
17 bhooks that you've published. [ looked through the 17 they placed Mr Olson under arrest, do you?
L8 hooks that you've listed. And have you published any 13 A lde.
13 books relating 10 use of foree for police officers? 19 Q. You take issue with the fact that they
o0 A Yes 20 placed Mr Olson n handcuf¥s?
21 (). Can vou denufy those for me? R A I Sergeant Joseph behieved that he was
e A That would he the policing 22 posing a threat, | think 1t would be approprate o
=3 book. which s called The Police and Introduction. And 23 temporanlv detan somebody 1n handcufTs,
24 my cnminal investigation book. which is tiled 21 () But, okay. So that part vou don't
29 Cnmmal Investuganon. 25 cnucize, but you eniticize the fact that they were

5 (Pages S4 to 07
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Paye 58
1 gowmng to arrest him? i 1 that. ButI've seen a lot of cases where reports have
2 A Yes. | questioned the exastence of 2 not been properly written. So, you know, for
" probable cause ¢ 3 clanfication of the record —
- Q. And why do you say that? - 4 Q. Right
5 A. Based on my training and my being a tramer  : 5 A — mistakes happen.
6 and what | have been published in, and my experience | 6 Q. Somctimes through inadvertence, sometimes
7 for that matter. Two things, the catry of the officers i 7 through oversight. sometimes through just carelessness,
8  inw the residence, which my understanding was i 8 nght? ’
9 authonzed by one of the children, a four-year old, a ;9 A.  Are you referring to report writing? g
10 four-year old boy. And I know this is a legal matter  i10 Q. Right. :
11  to an extent, but it's also a practical matter because ‘11 A. Yes.
12 law enforcement officers are waught in police academies 12 Q. But when you write — when you wrote your
13 about this type of stuff. And it's my belief a ;13 statement of facts here would it be fair to say you
14 four-year-old does not have legal authonty to let - 14  were trying to be as accurate as possible?
15 1o give consent for officers to cater a house. And the 15 A. I was trying to be, ves.
16 other issue is, is that [ don't sece any violation of il6 Q. And you're — when you say that, you
17 the law as [ understand it ~ 17 mentioned that you had questions as to whether there |
18 Q. Okay. {18 was even authority for the officer to enter, and :
19 A. Once the officers were inside the 19 although you clarified it or qualified it by saying
20 residence. ‘20 you're not expressing what the law is, but that your
21 Q. Let me follow up on that a liitle bit. Let 21 understanding —~ if's your understanding that Mr. Boya
22 me ask you this: Have there becn times where you've (22 did not violate any laws or any evidence of violation
23 been hired and have looked at cerain facts of the case ;23 of any laws, right?
24 and have come up with certain opinions, and then after 24 A. Based on what [ observed in the file, yes.
25 you've come up with those opinions you've leamed that 2 5 Q. Okay. Now, what is your understanding as
Page 595, Page 61 f
1 some of the facts you were told were wrong, or maybe ‘ 1 to why the police officers even went over there?
> were given additional facts, and after receiving that P2 A. It was a welfare check based on a phone
3 addibonal information you then changed your opunon” i 3 call allegedly made by -, which would be
4 A. Yes. { 4 Mr Boya's girlfriend and mother of their children.
5 Q. Okay. And so it's important — you would i 5 Q. What were the officers told? [.ook at
6 agree that — strike that. { 6 paragraph 12 of your report if you want to refresh your
7 In fact, your opinions in this case are { 7 memory. I'm not rying to do a memory test here.
8  based on your understanding of the facts and 8 A. That's fine. I appreciate that That
9 circumstances that happened the night of Boya Olson’s | 9 Mr. Olson had been drinking and she was concerned that
10 arrest; correct? ;10 be was alone with the children.
11 A Yes. 11 . Now, did she say Boya Olson or .
12 Q. Okay. And you've indicated in your report, i12  was drinking?
13 vou've listed under the facts and background section, 113 A. I believe L et me take a second
14 starting at paragraph ! 1, various facts as you ‘14 look.
15  understand them: correct? (15 (. Okay. And do you know, did she say that
16 A Yes. {16 Boya Olson had been drinking?
17 Q). And agree that it's important to he 117 A !don't recall that.
18 accurate in your rendition of the facts, night? i 2 Would that be sigmificant?
) A As much as possible. 19 A, [twould be. [ just don't recall that.
=0 (). And part of that comes from working as a 20 1) You duln't put st in paragraph 12 and |
21 potice officer where vou leamned that it’s important to 21 don't know o that was on oversight or something to
2?2 write a police report to be as accurate as possible; 12 your memory she did not tell them that”
23 correct? 23 A Well. my recollection nght now 1s that |
24 A Well, police oflicers certamnly should do "4 don't remember reading that. 45 0 the tile o
[.'.‘ 5 that when they wnite reports. And [ was tught to do 25 hould have been in that statement.  That would be an
16 [Pages 58 to ol)
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oversight, excuse me.

Q  Andif - 0 the officers were told that
Boya had been dnnking and that he was along with the
children, that would be signuficant; you would agree,
nght?

A, Well, I question the sigmificance of it
l.ct me explan. | think when the police receive a
call, | thnk they should make reasonable attempts to
address the call But if the only wformation that ;
they had was that somebody had been drinking, I think ‘10
there’s more informaton needed to make a determination (11
that the level of dnnking was somehow some way causing ;12
4 problem, or i violation of the law or somebody was 13

O W~ W b0 e

 danger. Or that there was -- what the specific nced ‘14
was 15
And [ think the response to the house was 16
sppropnate. But, you know, if there's no legal 17
.18

authonity to go in, bamming an emergency, for an
example, you know, somebody calling out for help or 19

some other percetved emergency on the part of the 20
utficers, I do not believe they have the authority to 21
g0 1 there, 122

23

Q. Sof the ofTicers get a call to do a .
welfare check, and by weifare check you understood that 24
to mean to check on the welfare of these minor 25

Paige o4}

officers themsclves to somehow get back i touch with

Ms. Smith and find out what she would prefer to do.
And [ think the logical request would be

under those circumstances is to have her come out to

the house.

Q. So they get a call of a welfare check and
they hear someone, a young voice say come in, and it's
your opinion that they should, if they recognize it as
being a voice of a child, they should not enter?

A. They should not enter  They should make
efforts to try to see if an adult can come to the door
where they can visit with the adult. But they should
also be at the same time rying 1o contact

-agan to find out more information.

Q. 'The fact that the — do you know what an

arctic entrance door is?

A. No.

Q. The fact that the arctic — looking at
paragraph 13 of your report — you write down, "Upon
arnival, officers observed that the arctic entrance
door and the inside door to the residence were open.”

Il explain to you an arctic entrance
door, for people that live in the north, is similar to
a door in an enclosed foyer, but you have a door that
goes to the outside that some people call an arctic

W ®m DA WL e
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children; comrect? i1
A Yes P2

Q. And if the ofFicers are called to do a i3
welfare check and have reports that the aduits thatare | 4
there have been drinking, and they go to the house, i 5
okay, sec the arctic cntry way open, the door to the i 6
living area open, and are told by a young child when : 7
they knock are told to come in, is it your opinion that | 8
they should have just turned around and left? 9
A Well, | would take issue with a couple 10
things n the structure of the question. It's my 11
understanding that there were three doors. That the (12
outside door, the furthest most outside door was open. {13
But bascd on statements made by Sergeant Joseph, I 14
believe it was in his deposition there are other doors. (15
There's another door. and you go np the stairs and 16
there's a third door going into the residence, So | 17
don't recall that door bemng open.  The one that gocs 18
19

directly into the residence
So. just to let vou know what my

understanding of the record s i that regard. But
heanng a voice that is clearly denufiable as a child o2
saymg, "Come in." if that voice does not come across 7
as an emergency. | think a prudent course of action
would be for the police dispatcher. or, vou know. the z

20

Page 65

entry door, and then you have a foyer area, and then
you have another cntrance, and that's what an arctic
entrance was.

A. It was my understanding, in trying to
respond to your question, it was my understanding it
was the outer-most door.

Q. And so if officers arrived after hearing
the need of a welfare check, adults that have been
drinking and officers amve at the scene and find the
door to the owside door to the residence open and the
wnside door to the residence open, and there are young
children there, would that be significant to you?

A. Well, it is significant, yes. But that
does not nise to the level of accepting a
four-vear-old's permission to come into the house.

I think the prudent course of action would be to call

. and if she gives permussion for them to go
in, she. in fact, is a resident there, then they have
their consent to go . It's as simple as that

() So if thcy — why would it be significant
that the arctic entrance door and the door of the
residence were open? Why would that be sigmificant”’

A Significant only because it's, you know,
it's —af it's cold outside. and Joseph said that it
was. he sard it was [fcezng outside, vou know. that I

rreband Conrt
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1 would be something that would be unusual. Butagain, I © 1 could certainly have contacted her by phone, | would

2 don't know that [ have information to respond to the {2 hnk.

© sigmficant — the sigmificance of that door. because | -3 Q If you were a Hooper Bay police officer

4 dom't know, for an example. if ice or snow was keeping 4 Lhat responded to this cail, wouldn't it have concerned

5  that door from shutting properly, or if normally it ¢ 5 you that at 4 in the morniog you get a call, you get

&  should have been closed. You know, [ just don'thave  : 6 dispatched based on a call of a mother of children. and

7 that information 7 the dispatch report is that there are minor children

] Q. Sure. And. of course, down here in © 8 and that there's two adults who have been dnoking.

3 Columbia, Missouri, you probably don't get 14-below 3 And they want to check on the welfare of the children.
10 Farenheit weather very often, do you? 10 And you go there and all you hear is a child's voice.
11 A. Not often ‘11 Wouldn't it give you concern, if you were the police
12 Q. And probably don't get snow even that 12 there at 4 in the moming, when you knock oa the door
13 often, buh? 13 that there's a child that is answenng your knock, a
14 A. Well unfortunately, we do. We had about ‘14 child that's up?

15 20 inches last year. 15 A. 1would be concemed if [ didn't hear a
16 Q. Last a day or so? 16 chld's voice. [ think the fact that, you know, that
17 A. Cenainly not to the extent, I'm sure, that .17  the child was saying "Comc in" rathcr than calling for
18  Alaska gets. ‘18 help, | think, you know, the urgency was not there.
19 Q. And if you have a four-year-old child ‘19 The concern, yeah. Of course. And [ think that they
2 that's taiking to you, and you have doors to the i20  should have gone out there. You know. But how they
2 residence wide open, it's not just a concern of cold 2 1 proceed I think was problematic.
2 going in the building, but there's also a concern that 22 Q. And if they heard nothing when they knocked
23 this four-year-old child could wander outside and cnd 23 on the door what should the police officers have done?
2 up freezing to death; right? 24 A. Contact " and find out what her
25 MR. BROWN: Objection; form. i25  preference is.

Page 67 Page 69|

1 THE WITNESS: That would be a concern ifit | 1 0. And what if they couldn't get a hold of

2 is to be accepted that all the doors between the chuld | 2 ?

3 and the outside were open. i3 A. Then they need to base a determmation on

4  BY MR. INGALDSON: i 4 what they know. If they have a reasonable belief that

5 Q. And you just don't know that as you sit i 5  there's an emergency and they should make entry nto

©  here? i 6 that house, then they need to do that. But [ didn't

7 A. Ithink there's evidence that the door i 7 scethat in this case.

8 leading to the - directly into the living room, into ;8 Q. So they should have just left, based on

3 the room itself was closed only because Josepb said he @ 3 what you saw?

10  heard a voice. ;10 A. T tunk they should have mvestigated
L1 Q. Would that be significant to you if the ;11 further. [f there's somebody living downstawrs, visit
12  door was open, would that change your opinion whetber ;12 with them, if possible. Continue to mvestigate, but
13  the officers should have entered? i13 ot rush to judgment by rushing in m absence of an
14 MR. BROWN: Objection, form. ‘14 articulable emergency or justitication to do so.
15 THE WITNESS: No. It wouldn't. Because i15 {J  And do you know what problems alcohol
16 what would be the law enforcement benefit of that, ff 16 possisses to Bush communities in Alaska?
17 the officer is standing there. for an example, the ‘17 A, Are you asking for staustics” Anything?
19 child sn't going to leave  They're prohbiting him 14 ). [fave you looked into that at all?
L7 for doing so. [f they are unable to get any of the 19 A [ wonldn't know what to look mto, If
21 adult inside the residence to come to the door. then 0 vou're suggesting that there's a certan culture or
o1 the nrident course of action would be 1o contact 21 poople who are more prope to problems with alcohol than
3 for consent. or better vet, a visit o the <22 other persons i the state, or other persons i other
2% house, depending on where she is. ['m not clear 23 ates, o not clear on what vour question 18,
21 cxactly where she was proxumity-wise, and the extent to z () U'm not supgesung that. What I'm asking,
5 which it was possible for her to come over. But they 3 have vou looked at all into the problems related to
'S (Pages 66 o kD)
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Page 70:

1 aleobol, crime, child neglect, those types of issues of L1 Q  And why do you say that?

2 aleohol’s cffect oo Bush communsties uy Alaska? L2 A. Well, it would - that's based on my

< A Not in Bush communities, but I've been . 3 understanding of the circumstances. Now, I'm not .
ﬂ 4 published for 20 years on the effects of alcohol. 4 claiming to be intimately familiar with Alaska state :

5 Q. Do you know that that in Alaska there are © 5 law, if there's some kind of a statute or some kindof |

6 wvillages that are dry that do ot allow alcoho! at all? ¢ 6 alaw that  am not aware of, of course that would make |

7 A. [dontknow that. I'm not questioning {7 the difference. That wouldn't require the officers 1o :
3 8  that » . 8 make an arrest. But based on my training and my

9 Q. But, 1n lact, that would be a factor f vou i 9 education and experience in policing, [ doa't see at

10 the time Boya was placed under arrest where he had

10 were a police officer 1n a village in Alaska, that

r 11 would be a fact that would be significant to you”? [n ‘11 committed any offense.
¥ 12 other words, how you act as a police officer is 12 Q. Now, you did agree that the initial
13 dependent on the recognized problems m your community, 13 handcuffing would have been appropriate just
8] 14 nght? 14 momentanly to detain him while they were
3 15 A Ioavery general sense, yes. But to the iL5  investigating, you agreed with that?
16 A. Provided Joseph perceived Olson's actions

16 pomt that it provides speciic justification, just

¢ 17 general knowledge that there happens to be an alcohol :17  as threatening.
IJ 18  issue in the community, [ just don't believe rises to il8 Q. And do you agree that it would have been
13 the level of a specific jusufication to enter a house 19 appropriate for the police officers to try to determine
20 absent any specific information about what's going on i20  whether Boya and/or were intoxicated?
q 21 mside. 21 A. Well, they did that. It shows that they
P 22 Q. So i these officers did as you suggested 22 did that,
23 when they heard that, and did nothing and tned to get 23 Q. Was that appropriate?
- 24 ahold of the mother and couldn't and just left and 24 A. That they at lcast inquired about it. They
He 25 something happened to those children, would you expect 125  didn't conduct a field test.
Page 71 page 73}
L that someone like Mr. Brown might have called youup ; 1 Q. Well, my question is, do you agree it was '
*  and said, "Hey, the police officer didn't do enough {2 oappropriate for the officers to lry to determine
3 here. These children got hurt because they were i 3 whether or not and Thomas Olson were intoxicated?
4 derelict in their duties?” i 4 A. That has to be guided by the law. And
! 5 A. Well, they could have, but I'm not i 5  whether or not it would be in the best interest of law
6 suggesting that. [ think my testimony here is that . &  cnforcement In other words, if there 15 a specific
7 they should have continucd their investigation. And ;7  statute that says that if there's an -- if the parents
3 8  ncluded in that would have been to contact i 8 are intoxicated at a certain level then the children
_J 9 Possibly to contact neighbors. Possibly to get ahold | 9 are to be considered in danger, so [ think ['ll have to
10 of the phone number to the Olson residence and call .10 defer to the law on that ope. Because absent any
11 that. And just investigate in whatever manner that i1 speaific information about just how mtoxicated they
12 they can to determine i, in fact, there's anything ;12 might have been, it was not, i my opinion, it was not
‘13 conclusive that they were mitoxicated. Only that the

| "N
-
ad

inside that 1s worthy of police intervention.
ndor of alcohol was smelled on their breath. And there

11 ). Let's get over the fact of whether they had itg
' 15  acghtto go in under a law, if a child says come in, ;15 wasno field test based ou the nformation that [
. L6 the police can come in. Okay. Assuming that that's i16  reviewed i the file. No ficld test i thys matter.
17  the case. and they went in there, had legal authonty ;17 And he was responding W therr questions and, you know,
L3 to enter -- and the Judge will decide that fact — "18  1did not sce a violation of the law
L9 A. lunderstand. L3 Q  Okay. So let me ask vou this. In Missouns
"W () - if that 1ssues rassed. If they had 20 satokay for parents o be intoxacated with therr
2t legal authority to go in there, once they were i 21 muoor children?
22 there, and with what they observed., then 151t vour o2 A [don'tknow regarding the tatutes. |
<3 opwmon that they had - thev had no nght to place 53 don't know
..t DBoya under arrest? 4 () Well, how about in Oklahoma where vou
['f 5 A Based on what they knew, yes 5 worked 45 a police officer?

L3 (Pages 70 Lo 13
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Page 74 Page 76
1 A. [don't know of any of the placcs that | 1 loud, in a very loud voice; right?
2 worked, because [ never had to respond to those types | 2 A, He was.
S of calls. i3 (. Consistent with someonc who has either kind
4 Q. So if you don't recall responding, and you - 4 of gone off the decp end as being upset and/or someone §
5 don't know what the law is, what would youdoasa | 5 who's pretty drunk, night? :
5 police officer? . 6 A. Well, [ wouldn't necessanly consider ail
7 A. I find out. * 7 intoxicated persons as belligerent persons. I think it
8 Q. How do you find out? " 8 depends on the circumstances on that. And that's a
3 A. You would initially go through the © 9 leap of faith ['m not preparcd to make. But [ would
10 dispatcher. You would probably have some kindofa 10 say that he was certainly being uncooperative.
11 manual or a document that you carry m your patrol 11 Q. And it was more than uncooperative, though.
12 vchicle. Presumably there would be a legal advisor, a3 “12 I mean, he was screaming and yelling, and he was
13 supervisor that would have knowledge that you could ;13 threatening; correct?
14 refer to. That happens all the time. 14 A. He was screaming and yelling and using
L5 Q. 1'd like you to assume that in Alaska that 15 profanity. And [ don't remember any threatening ‘
16  there is a law that — are you familiar with the Alaska 16 remarks made by him. Other than that he would file the
17  law endangering the welfare of a minor? ‘17 lawsuit. :
18 A. No. [think [ stated that [ was not. 18 Q. And while that doesn't necessarily mean he
1 Q. All right. Assuming for the purpose of my ‘19 was mtoxicated, those actions certainly are consistent
20 question that it is unlawful in Alaska for adults who {20 with someone who's intoxicated; correct? They're not
21  have guardianship or supervisory control over minors to :21  inconsistent with it?
22 bentoxicated — and this is assuming there’s not 22 A. They're not inconsistent. [ don't know
23 another sober adult that can take care of the kids ~ 23 that [ would say that they're consistent. That might
24  f you're along with the kid, you're endangering ‘24 call for a clinical evaluation of some sort.
2 the welfare of a minor. [f that is a circumstance, if i25 Q. But as a police officcr, that's one of the
Page 75 rage 77
1 those are the circumstances, then you do agree, do you i 1 things you're called on to do. Have you ever stopped
> not, it would be appropriate for Officers Joscphand | 2 somcone for DUIs?
3 QOaks, | guess, who came to the call, to detennine i 3 A. I've deslt with people that have been
1 whether these men were intoxicated? i 4 intoxicated.
5 A. (The witness nodded his head.) i 5 Q. Have you ever stopped someone for driving
5 (). Especially in light of their report that : 6  while intoxicated?
7 they'd been drinking and concerned about child welfareV 7 A. No.
] A. 1 would say the answer is ycs provided they i 8 Q. Have you dealt with people that they were
9 had a legal right to be there in the first place. ¢ 9 noxicated and you knew that without having to do a
12 Q. And then afler are Mr. Boya's momentarily .10 field sobnety test, right?
11  detained so this investigation can take place, and as il A. | think the answer is ves. | knew they
12 you understand the facts, the officers and Boya slipped (12 were intoxicated, but [ certainty didn't know the
13 on trash or something on the floor and they all feil {13 level, whether it was the legal level or not
14  down, right? 14 Q). And, n fact, the use of the Taser wasn't
13 A Yes. ‘15 untl after Mr. Boya became combative, correct?
16 (). And Boya became belligerent after that, 16 A. Tl after he was on the floor, that's
17  nghe? (17 oght. [ wouldn'tuse the -- agree combatve. Because
19 A Boya became -- [ wouldn't characterize as 18 ldon'tknow how that's defined. But vou know, if you
13 belligerent [ mean. uncooperative. [ mean. possibly i1’ want to use the word angered, I'm more comtortable with
70 helhgerent. Maybe we're mincing words here, but -- 220 that Thatactvity began, as | recall. after he was
2L (). You heard that wpe; did you not? 21 on the tloor after the three had tallen.
22 A did o2 ) And, i lact, ot least the tfestimony and
13 Q, He was screaming, yelling, using profanity? 23 affidavits of the otficers were that they bad kicked
g - Yes. 24 the otheers?
25 Q e was there threatening, He was very ) A Yes
20 fages 74 v 77)
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Q. Right Including, particular kicking, |
think one m the chest and one in the shin, nght?

A. That's what they say.

Q. And those were all before he was Tased for
the first time; right”

A. Ibelieve so. But he was also handcuffed
ar the same time.

Q. lunderstand that. But if someone's
handcufTed they can kick you pretty hard; nght?

A. Ifthey're in a physical position to do
that. If they’re standing they certamly can't. He ;
was not standing. The extent to which he could deliver
a kick that would pose any kind of a realistic danger
to an officer while he's scated on the floor [ think
highly questionable. In fact, the officers in this
case never said that they felt that they were danger by
virtue of the kicking.

Q. Well, you mentioned that in your report.
They don't — they didn't say. What are they supposed
to do, announce on the tape, "1 feel that I am in
danger because you kicked at me?”

A No.

Q. No one does that, do they?

A. They made that statement after they had a
chance to — after a period of time had gone by and

\DCD\IG\U’I-B;.):\)‘H

Page 30

know why Mr. Brown did not ask those questions?

A. I would have to be able to read his mind.
Of course not.

Q. And the reason that that is significant to
you is that — is that you believe that the Hooper
Bay ~ it's my understanding, and in your report here,
that pursuant to the Hooper Bay policy that they are
not authorized to use the Taser except for purposes of
self-defense if they feel that they are in iImminent
danger of death or serious injury: isn't that what you
say here?

A Yes.

Q. Okay. And that's -

A. Great bodily injury.

Q. Otherwise they should not use a Taser,
right, that's your understanding of the Hooper Bay
policy?

A. Well, there's more to it than that. But :
that's a good summary of the policy, of course, because |

the policy says that.
Q. And in any event, though, the Tasing, you

do agree, happencd afier the kicking incidents
happened?

A. That's my recollection. They were at the
front end of the scuffle.

Page 79

they still had never said that they -

Q. When were they supposed to say that?

A. Ifthey ever felt that that was the case
presumably.

Q. But when?

A. In the depositions, in their reports.

Q. What'd they say in the depositions?

A. It's what they didn't say that 'm
testifymg to. They didn't say they were in danger by
virtue of the kicking.

Q. Were they asked that question?

A. ldon't remember if they were asked the :
question or not. But the information was not provided.

Q. Mr. Brown took their depositions; correct?

A, Yes

Q. Md you talk 1o Mr. Brown before those
depositions?

A Dd)?

. Ycah.

A. No. [ don't beheve so.

) Did you teil him that, hev, find out if
these guys felt they were v danger. ask him that. did

vou tell him that”

A No
0 If those questrons were not asked. do vou
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Page 81 ¢

Q. Now, when - at one point, too, the
uncontradicted testimony is that Boya grabbed onto a
pole; correct?

A, With his legs, yes.

Q. And, in fact, he grabbed on to the pole and
was keeping officers from moving him; right?

A. FEssentally, yes.

Q. And what should the officers have done
then?

A. Pried their legs apart and moved him out of
there.

Q. Okay. And when they're prywg his legs
apart, and if he's holding on right with his legs and
he's kicking at them, what should they do?

A. Well, you do the same thing that you did
with and that is hold the legs so they're not
kicking so he doesn't have an opportunity to do that.
And restramn them. You have the capability to do that
with some sort of a leg restraint if it's available.

Q. And if the person sull docsn't let go of
the pole. what do vou do. walk away and leave them”

A No. there's three officers there [
beheve three officers have the capabihity to remove
bim trom that pole and take hum into custody.

) Well one of the officers 1s with ; l

Feoland
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Page 82
right? Bt
A Yes. D2
Q. And. in fact. you say , they were i3
holding legs dows. - let's back up a 4
litte bit. Let's go to your report on i 5
paragraph 24 through 26. And, in fact, in this T 6
situation Joseph reported that , afler he woke him 7
up, got up, he saw | getting ready to kick, ;8
that Joseph asked if he was gomg to kick, and P9
said, yes, I'm going to. And Joseph grabbed ‘10
and placed him on the floor. And was he ableto 11
control with just basically soft hands. That 12
would be an ¢xample of soft hands, nght? 13
A Yes. 14
Q. And that was appropriate, right? 15
A Yes. 16
Q. And if the officers had done that with )
Boya, you'd have no complaints, nght? 18
A. I'm saying that that is what they should ‘19
have done with Boya. .20
. And if they had done that with Boya you'd 21
have no complaint? i22
M 23

A Providing the Taser was not used. :
Q. If they just used the soft hands and that 24
had worked and they didn't have to take him? i

N
w

Page 94

A. [ would say so.
Q. Now, first of all, what about ! One
of the officers would have had to leave nght?
A. Posubly. [ believe that two officers
could have gotten Boya off the pole.

The position of Boya on the pole [ think i3
helpful 1n evaluating this case. Because all Boys was
uying to do -- and there's no evidence to the contrary
— when he had his legs wrapped around that pole, to
stay put and not go to jail. He wasn't hurting
anybody He was on the floor. He was handcuffed. His
legs are wrapped around  So there's no rush. There's
no emergency. The magor i which acts, they need
to treat him accordmgly. If kicks, then the
response needs to be appropnate.

If the kick 15 somethung that can
reasonably be consulered a threat, you know, if he
stands up and kicks. But I dont know what resources
were avatlable to these officers in terms of additional
manpower, equipment that might have been available in
patrol vehicles But [ would suggest that they had
time on their side. And there was no urgency to
overreact, no need 1o overreact with regard to Boya,
he's not going any whete.

Q. What do you mean by terms of equpment mn

Page 83

A. Yes. Because Boya was essenbally i1
incapacitated by virtue of being handcuffed. 2
). Now, doesn't it suggest to you that if the ;3
officers are using soft-hand controls for _that P4
if that would have worked they would have done the same | 5
thing with Boya? )
A No. )

(). Isit your testimony that they were just .8
wratuitously Tasing Boya because they didn't like him © 9
or something? ‘10
A. [think there's evidence that's consistent 11
with that in the file. 12
Q What evidence? 13

A. | don't know about them not liking hum or 14

not. Well, the evidence is very strmghtforward, and 15
that 1s that the Tasening was excessive and (16
unnecessary  And consistent with being pumive, L7
eapectally those when Boya was placed stomach dowa it a ‘18
prone position, and they were still dnve-stun 1y
Tasening, delivered o hus back at feast to maylbe as 0
many as four or five tes 21
1) Okay Now,you taik sbout the olficers a2
“hould have been able to prv him off Wath three 23
oiticers they =hould have been able to pry hum off the 24
25

pole, right”

Page 85

their vebicles?

A. In terms of leg restraints or flex cuffs.

Q. Do you know if they use snowmobiles and
four-wheelers?

A. 1don't know specifically, but presumably
there would be police cquipment in the vchicles,
whatever they are.

Q. So they should go down and get leg
restraints, that's what you'rc saying they should do?

A. If they have resources available that would
help them take Boya into custody at a lower level than
deploying Tasers against him while he's handcutfed,
that is what they shounld have done.

Q. Okay. And it's true, is it not, that by
wrestling, trying to pry his arms off. when you have
someone who's already kicked at you, trying to pry his
legs off, that one of the fears when you pry his legs
off is that he'll kick at you? That's a fear. a
rcasonable fear. right?

A, It'safear

Q. And ir's a reasonable fear, right?

A Well. it's a rcasonable tear. Butthe
cxtent to which he could deliver any kind of a damaging
blow [ think 1s the whole question here.

Now. there's evidence, physical evidence n

—rr
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Page 88|

1 tus case that he was Tased in the lower nght leg, - 1 delivering closed-fist punches at the time. i
“2 almost grom ares. And if the jury 1s to beheve that 2 Q. But, come on, they have two officers, and ,
the marks on the lower nght inside of his leg are, in 3 one can each grab a haod to get nd of those punches

4 fact, Taser marks, then they would have to infer that  : 4 and protect those, right?

5 one of the officers, Joseph or Simoa, were able to ©5 A. The use of the baton under that

6  physically reach down there and to deliver those - 6 circumstance was authorized under policy.

7 dnve-stuns. | would assume also that if that were the . 7 Q. So if the policy authorized it, then it

8  casc they were not all that threatened by the kicking. | 8 would be okay, you would agree with that?

9 Q. Let me talk about that a little bit. First : 9 A. In the policy authorizes it, it is okay,
10 of all. if they're going to pry hus legs off the pole, 10 provided the policy is consistent with ;
11 what are they going (o use to pry them ofl? 11  navtonally-recognized standards of care, and consistent
12 A They would use their arms, their strength. 12 with the objectively reasonable standards of care.

13 Q. And to use their arms to pry off the legs, 13 Q. Let's taik about the nationally -recognized
14 they're gomng to have to bend down and grab ahold of :14  standards of care. Because tum to paragraph 40, if
15  the foot or ankle or something, nght? ‘15 you would, of your report.
16 A That's right. 16 And you quote from the International
17 Q. And that puts their face in very close ;17 Associations of Chiefs of Police, use of force policy,
18  proximity to that foot, necessarily, doesn't it? ‘18  and you state, "Officer may - this is a2 quote flom
19 A. ldisagree with the assumption that Boya ‘19 that publication — "Officer may only use that level of
20 would posc a kicking threat if you have one officer 20 force that is objectively reasonable (o bring an
21  physically containing cach leg. 7 1 incident under control.” Do you see that?
22 Q. So when — my question was, if they go down (22 A. Yes.
2 and grab at his foot, their face is in close proximity 23 Q. Okay. And then you — will you read into
24 1o his foot, right? i24  the record what you say next?
25 A. Right 25 A. “Implicit in this statement is that the
Page 87§ Page 89}

ol Q. And he does, as they're pulling and he i 1 actions of the officer must be reasonable, and that all

rcleases the pressure and kicks up at them m the face, | 2 lower level means to accomplish control of a subject

3 they could casily knock out a tooth, break their nose, i 3 must be used before resorting to a higher level.”

4 it doesn't take much to do that with a foot, does it? ;4 Q. Okay. Now, in fact, carlier in this

5 A. Well, you said if he was able to do that. i 5 deposition you said that you don't have to start with

6 And if he was able to do that, | think that would be a i 6  the lower levels first, right?

7 consequence of that. But [ don't believe that two o7 A Well, I think I quaiified that. And I'm

8  officers would pemit that to happen. { 8 not saying anything different here. It has to be

9 Q. The time that you used a baton, why didn't 3 reasonable.

10 you just go tackle the person and wrestle the person 10 Q. Right. But here you're saying that you

Il down? ;11 mustuse lower levels before you resort to a higher
12 A. Actually, that was being done in ;12 level, and now you're saying — earlier —

13 conjuncton with my use. L3 A. No. No. You're raking it way out of

14 Q). Why did you take the baton out? Why would 14  context. Because I also say here in the very sentence
15  you nced the baton? ‘15  above that, that it must be reasonable.

Lo A. It's just an ad. 16 Q. Right. In getting back to my example of
17 () Was it punitive? .17  using the baton. where people are punching at you, a
13 A, No. Because he wasn't struck He was just ‘18 lower level of force would be to just get 1n and

13 directed down to the ground. L3 wrestle with the person and grab the person’'s arms and
10 ). You said vou've scen people struck with a 20 not use the baton, nght?

21 baton that you thought was okay”? o1 A, Actually, in the example that [ gave you,

34 A Yes 22 those were the lower levels of force for that

23 (). Why wouldn't those people just take -- call S5 snwation

Z4  for extra backup and wrestle the person? R (). The baton was”

o5 A Because they had weapons, or the person was 5 A Yes.

Troeland
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method?

mode?

Page 92§

No |

Q. Was lower than grabbing the arms? o1 And on top of that, there was a shooting
A Well, a baton to be used as a control . 2 wherc an agent was killed, and [ was kind of involved
device 1s one of the lowcst levels of force on the .3 in that situation. And [ had done some police training
continuum. .4 asaresultof that And I enjoyed it, so I thought it
Q). How waould a baton be used n the impact © 5 was, all things considered, 1t was time for a career
. 6 change.
A. You're asking me about both things. 27 Q. Okay. Were you ever disciplined?
Q. But-— . 8 A. No.
A. | think your question just specifically P9 ). But you did sit on some disciplinary
identified the use of the baton as a control device. {10 boards; correct?
Q. Maybe I misunderstood you. I thoughtyou 11 A Yes
sard there were times that as a police officer, when 12 Q. Dud you review use of force internally?
you were there in an arrcst, used a baton in the impact ;13 A Yes.
mode, and you described a situation where the people (14 Q. And were there times where you found
were punching with their fists, and it was properand (15 officers did use excess of force?
appropnate i your mind to use a baton in the impact 16 A. Yes, we did. A time or two, yes.
) Q. And were there times that you found that
A Yes {18  the force uscd was justified?
). Okay. And what 'm saying is, \f you can 19 A, Yes.
control somcone's feet with just grabbing them, why ~ :20 (). Was that more often the case”?
don't those officers just have control of the arms? 21 A. Idon't know the breakdown. We didn't have
A. Because the arms were restrained. Ase we :22  all that many cases. But [ would say probably that was
talking about the same thing? {23 more often the case.
Q. No, no, no. If the officers in our case 24 Q. Okay. Getting back to the arrest here in
could have used their arms to control Boya's legs, why {25  this case, do you recall a ime when told
Page 91 Page 93 g
couldn't the officer in the case that you were involved i 1 one of the children to go get a plicrs to help hus —
in have used their arms to control the suspect’s ams? | 2 the child's father? Do you recall hearing that?
A. lunderstand. Fair question. And the i3 A. T don't recall hat.
answer to that is because the person was not 4 Q. lf something like that did happen would
restrained. The person was actively fighting. In 5  that be significant?
fact, the person was — what is characterized as an 6 A. You're saying if ! asked one of the
assailant. And that's very differeat than Mr. Boya's 7 children to go retnieve phers?
circumstances with his handcuffs secured. : 8 Q. Basically said, "You can help your dad, go
(A break was taken.) ¢ 9 getplers”®
BY MR. INGALDSON: ‘10 A, Well, [ think if [ were a responding
Q. Dr. Layman. why did you leave the police {11 officer and | were to hear that, | mean, a pliers are
force in Oklahoma? i12 oot necessanly a weapon. You have to, you know, be
A. A number of reasons together. In spite of {13 realistic about it. But | wouldnt be comfortable with
the high cost of oil today. the ot rigs and the oil il14  one of my detainees giving directives to kds to, you
companies in Oklahoma, which is very oil-dependent, 15  know, accumulate hardware, cven though the hardware may
they were going under just left and nght  And 16 be hard to determune how that pair of pliers might have
creating a very serious financial crisis to the point {17  posed a problem ultunately. But significant, yes, but
that the Governor made an announcement that no state 18 1 major sygmificance, 'm not so sure
employces would have a raise for four to five years, 19 2. Now, just hefore we ok the break a lnttle
"2 hitago, vou were talking about how vou think what
No 2 1 was asked to accept a promotion, 21 should have happened 13 the officers should have just
which | appreciated the otTer. but it was to be a field 22 pmed Boya's legs off the pole. And atler they got s
supervisor down in Lhe lower comer of the state. i 23 legs ott the pole. what should they have Jone!
McCallister. and I didn’t want to move. | had just 21 A Made srmngements to tansport um It he
125 was under arrest, made arrangements to transport im to

bought a house
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know. If, in fact, the children remember close cnough
to be affected by the spray.

Q. If there were no children present, it was
not the concern about the children being affected by
the pepper spray would pepper spray in your opinion
been appropnate?

A Yes.

Q. Why is that?

A. Because that's a low lcvel of a control
weapon.

Q. And that would be appropriate to gain
compliance, to use o gain compliance, pepper spray?

A Yes.

Q. Why would pepper spray be appropnate to
use, gain compliance, but not a Taser?

A. Because the Taser is generally a higher
level intermediate weapon. And it is just - there are
other options available (o law enforcement officers.

Q. Why do you say a Taser's ligher level than
pepper spray?
Can 1 add another component to my response?
Absolutely.
Before I respond to that?

Sure.
The other reason is because it's against

O >0

Page 94!
1 the stabon. Pl
2 Q. What do you mean? i 2
A. Take him to the station in whatever way © 3
ﬂ [ 4 that they do. Whatever sceepted method there is to do !
: 5 that. You know, you mentioned carlier that they might 5
6  have been on the snow machines or something of that i 6
y 7 nature. Whatever the prescribed method would bave been ;7
g 8 to transport him to the stavon. i 8
9 Q. How were they gomg to get him out of the ;9
19 roum snd down the staus? ‘10
1 v A. Just through physical force. Just 1
E ] 12 physically direct him down the stars. | mean, that (12
13 problem happens every day acruss the country %
{ ? 14 . And of he's -- even though be's handcufTed, 14
3 15 of course, Boya can't just sit down, he can kick at 15
16  them if they're walking with him, he can do all those ‘16
3 17 thngs, right? 17
" 18 A. And they can also carry him out, and they 18
4 13 can also call for assistance, if assislance was needed, 19
20 from their own department, perhaps from snother 20
[ 2 department, depending upon what the resources are. Put (21
{ ] 22 hum un leg restraints. You know. You know, it depends 122
23 on what resources are available. But there are three 23
24 offcers there, and, you know, he — he was under 24
| 25  arrest. You know, they need to force him down, get him {25
] e e e :
Page 95
L out of there. i1
Q. Would it have been appropriate for them, ;2
3 instead of using the Taser, to use the baton in this 3
4 siuation in your opinion? .4
! 5 A. It could have been utilized as a control iS5
6  device. i 6
7 Q How so? C 7
; 8 A Not as an impact weapon, however. A
} e Q. As an impact weapon that would have been @ 9
' 10 inappropriate and excessive? 10
11 A. Absolutely. (11
} 12 Q. As a control device how would they use a P12
. 13 baton? P13
14 A To simply minimize his movement. ‘14
4 15 ). You mean to hold his lcgs down or 15
: 16 something? 16
g 17 A. To hold him down. yes. legs included. FiY
19 () How about pepper stray? Would that have i
13 been appropriate to usc” L9
20 A. 1 believe Oak stated that he considered 20
"1 pepper spray and he decided against it. becausc the ol
22 swe of the room and the fact that there were children 22
73 i the room. If that 1s 10 be accepied and | have not 3
.1 been to the room. to make my vwn determination, but [ 4
25 think that's 4 reasonable staiement on his part. You 29

Page 97 7’

policy. The facts and circumstances that the otficers
were facing were inconsistent with those identified in
the policy

Q. The Hooper Bay policy?

A. Yes

Q. [understand that But setting aside the
tooper Bay policy for o minute, first of all. would
pepper spray have been within Hooper Bay policy, use of
pepper spray?

A. |believe so.

Q. So if the Taser was within Hooper Bay
policy, then would your answer be ditferent, then that
would be acceptable if it was within the policy”?

A. No.

Q. Why?

A. Are you asking about l'aser or spray?

Q. Okay. [understand that you've testified
that the -- 4s | understand it, that the laser - one
of the reasons the Taser was nspproprate 1s because
it was aganst Hooper Bay pohev?

A Yes

). Aod ['m asking you hvpothetically, if the
Hooper Bay pohey allowed the e ol a laser under
these circumstances, then would the wse of the Faser

have been okay”?
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A. Well, [ have a hard time answermg that.
Because [ cannot think of any circumstances,
hypothetical or not, by which the use of a Taser would

be appropnatc for a subject who is bound by handcuffs

and lying belly down prone on the floor. So [ guess [
have to take issue with that part of your hypothctical
which suggests that they would be authonized to do
that. | can't imagine any police officer or police
policy that would authon.ze the use of a Taser under
that circumstance.

Q. Okay. Maybe | misunderstood about the
policy. As [ understood it, because there wasn't, in
your opinion, the threat of scrious physical injury or
death -

A, Yes

Q. —youdon't necd the threat of scrious
njury or death in the Hooper Bay policy to use pepper
spray; is that nght?

A. That's right.

Q. You can use pepper spray to gan
compliance; correct?

A. Yes.

Q. And so I'm asking, if it was a matter of
policy for Hooper Bay to use the Taser to gain
compliance, then would the use of a Taser have been

W @~ AN e W Do e
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(Deposition Extubits B, C and D were marked
tor identification by the reporter )
BY MR. INGALDSON:

Q. Dr. Lyman, we've marked as Exhubis B, C
and D some documeats that you brought with you today.
hese are the documents that you were refaring to when
you mentoned that the [ACP guidehnes, you say that
Tasers are not to be used for compliance, or maybe |
russtated what you said.

A. Well, only that they're to be used agamnst
persons who are violent or are potentiaily violent,
which are as a weapon of protection, rather than a
weapon of comphiance.

Q. Okay

{An off-the-record discussion was held )
BY MR. INGALDSON:

3. Why, if you have such an opimon, why or
what s it about Tasers, as compared to pepper spray,
that in your opinion makes it mappropriate to nse
Tasers for compliance?

A. Because a Taser is a hugher-level weapon
than an OC spray.

Q. And when you say a higher-level weapon,
what do you mean?

A. It's generally higher on the use of force

Page 39

okay in these circumstances?

A. Well, the Taser -- my answer is a0.
Because the nationally -recognized standards of care zmd
the guidclines identify the Taser as a weapon to
protect the officer, rather than a compliance device.

Q). Okay. So even if the Hooper Bay policy
allowed it as a compliance, it would note be proper,
the Hooper Bay policy would be in violation of these
nauonal standards?

A Yes. Correct.

Q. And what guidelines were you referring to?

A. 'The International Associations of Chiefs of
Policc guidelines, and my familiarity with the Taser
Iatemational Training Manual, which I have read for
other cases. which characterizes it as the appropriate
use of a Taser for focused aggressors. And the [ACP
identfies the appropriate use of the Taser for persons
who are violent or potenhally violent. And in my

opinion, a person who is retrained with handcuffs lying ;

prone. belly down on the floor. does not meet that

cntena
() Do vou have those [ACP guidelines with you?

A Yes | brought them for you
() Can | take a look at those?
A Of course.
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continuum that [ have reviewed. The ounes that have

been utilized by police departmeots around the country.

Q. And so the jury understands, what do you
mean by higher level? What does that mean from a
practical standpoint?

A. Well, we spoke earlier today about
continuum, and about how it represents levels of force
from the very lowest level to the highest level, which
would be deadly force. And the Taser or the clectronic
control weapon, but the Taser included, is gencrally
toward the top end of the — usually around the area of
impact weapons, one or two levels under deadly force.

Q. So by a higher level of force, you mean it
by higher level on the continuum, it's a higher level
of force is what you mean?

A. Yes

Q. And that's becausc, what, it causcs more
pain, a more long-lasting effect or what?

A. Well, it is just a — I think the answer 13
ves to that. But not lunited to that. [ mean, it's
just a weapon that subjects the subject to 50,000
volts, and it's one that incapacitates the person. One
that has the potential to cause physical problems with
the person, depending upon where they are Tased. And
if they fall down and cxpenience some residual probiems
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Page 134

1 with 1 A. No, | did oot know that. But it's good to
, F) And, of course, there's the information . 2 know that. It also safe to say that, you know,
" that's set forth by the ACP that says there s 2 .3 anything from knee strikes, fist strikes, all these
[ 1 concem that it can have even more serious results © 4 different types of weapons cause some modicum of pain,
5 because persons bave dicd after being Tased. Andthat © 5  up to and including the discharge of a fircamn. So
6 15 in the paperwork that | gave you. " 6 just because they cause pain, that's not to say that
7 Q. We've, of course, already talked about i 7 they're all in the same category. There are different
8 persons dying, and. in fact, you don't know the basis = 8 levels of pain. And, you know, 1t's just generally
3 of those statements, and, in fact if the manufacturers . 9 accepted that the Taser 1s a mid to higher range rather
L3 dispute that they were caused by Tasers, and, in fact, ;10 than lower range.
11 you're not aware of one case where the medical causal 11 Q. And you mentioned fist strikes. Therc are
L2 connection has been reached between the Taser and the (12 times when it's appropniate for officers to use fist
13 death; is that comect? 13 stnkes; is that correct?
14 MR. BROWN: Objection; form. 14 A. Of course there are.
1 THE WITNESS: Where the medical 15 Q. Would fist strikes be ubove or below Taser
i6  determination has been made that the Tascr actually 16 in the continuum of force?
17 caused the person’ death, I have not scen that. 7 A They are generally below Tasers.
18  BY MR. INGALDSON: ‘18 Q. Really?
L3 Q. And you mentioned 50,000 volits. Do you 19 A. Generally. From what I've seen. They can
20 know how many amps are deployed with this Taser? 20 be on the same level.
21 A Idon't recall. ‘21 Q. How about impact with a baton?
22 Q. But it's the amps that cause the actual 22 A. Impact weapons are one level bencath deadly
23 harm to people. not the volts; correct? 23 force.
24 A Well I'm — [ wouldn't suggest that, no. 24 Q. So they'd be above the Taser?
25 [don't agrec with that. [ do agree that the amperage i25 A, Yes.
Page 103 Page 105}
1 is what generally is a concern, you know, when people | 1 Q. So with the Boya case, if the officers had
get clectrocuted and whatmot. [ wouldn't say thatthe | 2 taken a baton out and started beating on his legs to
3 use of the Taser in the administration of 50,000 volts | 3 get him to release his legs, that would have been
4 is a benign experience for the person who's being i 4 excessive in your opinion?
S5 Tased. Itis painful. And ~ i5 A. Yes.
6 Q. I'm sorry to interrupt you. You don't i 6 Q. And so if the officers can't pry somcone's
7 know, you've never been Tased, so you don't know what, 7 legs off of somcthing, if they couldn't pry Boya's
3 it feels like, do you? : 8 legs, what should they have done? If they tried and
9 A. 1don't know what it feels like, that's © 9 couldn't do it, what should they have done?
10 tue. [have never been Tased. 10 A. Well, [ don't know that one can make the
11 Q. Now — i1l assumpton that they couldn't do that. [ mean, after a
12 A I'm basing — just for clanty of the ;12 period of time, he would be — he would be able to be
13 record, ['m basing my comments on statements made by ;13 placed into custody. But —
14 parties in this case and their depositions. With 14 Q. So they should just keep trying to pry his
15  rcgard to, you know, the pain compliance. [ think that -15  legs until they're successful?
16 tcrm is used. I'm also basing it on statements made by ‘16 A. My answer 13 yes they should kcep trying.
17 or contained w1 the Taser International Manual. ‘17 Just because a person is being uncooperative, and this
I () And pepper spray causcs pain as well. 18 can go  the hypotheucal - or in the practical
{3 nght? L3 aspects of this particular case — just because a
0 A it does. 70 person is being uncooperauve. if the level ot threat
ot (). That can lust for 30 mmutes or longer <L does not increase. then the fevel of force cannot
22 afterwards? 22 ncrease. You don't just keep rasing the bar in terms
o3 A | beheve that's correct, 13 of force if the threat level remains at a low level.
24 (). In Alaska they use pepper spray to keep 24 ). Sof they can't get his legs ofT, they
> bears aware: are you aware of that? 5 should — and they -- and he doesn't do anything but
27 (Pages 102 to 159)

ITraland

Surt

Reporting

c.330



page 106§

Page 108 F

[reland Court Reporbting

1 continue to grab onto thetr — doesn't kick anymoreat | 1 Q. He's still raising it. right? Or not?
!.2 them, just lays there and they can't get hus legs off, 02 A. It would probably be beyond that, but it
™ then they should just leave him? : 3 would be an acceptable range of force to use centainly,
4 A. [fthey're unable to get his legs off, what © 4 notaleap to an impact weapon or a Taser.
5  they cannot do is raise the level of force against him, 5 Q. Okay. So in that situation, if the officer
6  because hig level of threat is not being raised against  ° 6 Tased hum, that would be inappropnate?
7 the officers. And that ts ail important in these i 7 A. Yes. Absolutely.
3 use of force cases. Now — i 8 Q. If the officer pepper-sprayced him, would
3 Q. What do they do then? i 9  that be appropriate? That might be okay?
10 A What they do do is the very best that they 10 A. [don't think that would be appropniate
11 can to get those legs off And if they are not able to ;11 bascd on the siructure of your hypothetical.
12 do that while they're on site, they should summon help ;12 Q. Under my hypothetical, let's say the
13 toassist. 13 officer took his baton out and beat him, hit him on the
14 Q. And df there's no other help available, ‘14 hand and he didn't et go, and would that be okay?
15  then what? 15 A. No.
15 A. Well, in another hypothetical, | mean, | 16 Q. What if the officer hits him on the hand,
17  just don't believe that there's not other help .17 hits him oo the back of the hcad, and finally wrestled
18 available. [ justdon't believe that. :18  him down and threw him down to the ground?
19 Q. Never been 10 Hooper Bay, have you? ‘19 A Hitting bim on the back of the hcad is
20 A. You're asking me to assume something that 20 deadly force.
21 is a quantum leap of faith that no help would be 21 Q. And that would be ipappropriate?
22 available, just infinitely to help those officers. | 22 A. Absolutely.
23 just don't believe that that would be the case. 23 Q. So under your opinion and hy pothetical, if
24 Q. But if there was no other help available 24 the officer took the baton and hit him on the hand,
25  then they just — i25  that would be enough to be excessive?
page 107 page 109}
. ”} A. Then they continue to try to pry his legs fl A. Well, I think the answer is yes. But I'm
+  off until such time that he possesses a level of threat | 2 going to couch that with the statement that it would
3 that would justify a higher level of force. i 3 dcpend on what the officer knows about the capabilities [
4 Q. Let me give you another hypothetical then, i 4 of the person. It would depend on what the officer's 3
5  okay. Let's say that we have a case — I'm trying to 5  rcsources are. Any officers on their way. It would
&  do something different without legs. Let's say we have | 6  depend on what the person has done in terms of a
7 acase where a person is — there's a domestic dispute ¢ 7 violation of the law. All of those things in their
3 that the police officers are called to. And are you {8 totality feed into an officer’s decision to raise the
9  familiar with four-wheelers? © 9 level of force.
10 A ATVs? i10 Q. But here's — i thought you said unless -~
11 Q. Yes. And they have handlebars like bicycle 11 carlier [ thought you said unless the suspect raises
12 handlebars on them? i12  the level of force the officer cannot rasse the level
13 A Yes. ‘13 of force, have you changed that?
14 ). And so the suspect gocs and grabs onto the i14 A. No.
15  handlebars, and a police officcr comes by and says, let (15 Q. So if all this guy's doing is hanging onto
16 go of that, and the suspect says no. and he doesn't let (16 the handlebars and not letting go, and the officer
17 o And the officer trics to pry his hands off and ‘17 wants to separate him from the ATV, to separate him
13 can'tdo it 19 (rom the female, and he won't let go of the handlebars,
13 In that situanion, what should the officer 13 n that situation if the officer takes his baton out
20 do? Just call for more help”? Or can the officer -- 20 and hits him across the hands. that's okay”
21 the guy’s not threatenmg him. not hiting him. not Sl A 1 believe so. Is the person under arrest?
22 kicking him. but he won't ict go. 22 () He's uying to get hum (o let go.
23 A Probably pressure pomnt techniques. 23 A No. That is not acceptable.
24 () But he's raising the level then, 1sn't he? 24 (). Wonld it be different if he's trying to
£9 A A pressure point techmque 1s a very low - 25 place him under arrest?
78 (Pages 146 to 1U9)
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A It would depend on what the cnme would be.
Was it for a violent crime? Was it a cnme for which
the officer would reasonably believe that the person
would be capable of inflicting imminent death or
scrious bodily mjury? [ think it would depend on the
cucumstances.

Q. The officer could take the baton, if, for
cxample, he believed that the person had recently :
stabbed someone to death and the person might do that
i him?

A, And have the capability to do it.

Q. Ifthe person won't let go, and he trres -
can't pry his arm off, so he takes the baton, whacks 13
him, that doesn't work. he hits him in the back of the 14

[N e TREN IS YET . I - DU N
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head. you said for sure that would be too much? ‘15
A. Strking someone with an impact weaponin = ‘16

the back of the head falls into the range of deadly (17
force. And whether or not that would cause a personto 18
‘19

die 15 another question. But that is absolutely, .
across the board, within the rcalm of deadly force for ;20

Page 11l.J}

cvaluation of these cases has to be made based on what |
a reasouable law officer faced under the similar
circumstances would do.

Q. Well, that's the Graham standard you're
talking about?

A Yes

Q. Okay. But I'm saying even 1f from the i
objective standpoint as you've mentioned you think this
15 excessive force, if the officer believed he was
authorzed to do that, believed 1t was necessary,
subjectively believed it was nccessary, and reasonably
believed he is authonzed - in other words, thought,
you know, his understanding of the guidelines were that |
this was okay ~ in that situation it stll would be
excessive in your opinion, right?

A. It would become excessive at the point
where it was unnecessary .

Q. Okay. And in terms of our case, getting
back to our case, Officers Joseph and Simon, you've
already testified you believe their use of force was
excessive. They, in fact, though believed ~ you read
their depositions, right?

A. Yes.

Q. And the statements that they’ve given?

A. Yes.

e
M O 0w m v Py

an impact weapon. 21
Q. How about wrestling him off of there and 22
throwing him to the ground? 23
A. Ofcourse. 24

Q. How about wrestling him, throwing him to i25

Page lllf

the ground, he hits his head on the ground and he died; | 1
is that excessive force? P2
A. It wouldn't be excessive force if the i3
officer’s actions were reasonable, and if that was the PA
lowest level of force that could be used to control the | 5
situation avatlable to the officer at the time. i 6
Q. You just said that would not be reasonable, H
right, under my hypothetical? That would not be {8
unreasonable” ia
A. To strike him or throw him down? 10

Q Al three. 1

A. To do them together? i12

Q Al three of them, ‘L3

A. Right. 10 do them altogether? ‘14

(). That would be excessive? 15

l6

A, Yeah,
) What if the officer believed that he was 17

Juthonized to do that” Would that make a differcnce”

A Well - ,
() Evcen though you think it's excessive, what e

if the ofTicer behieved. vou know, | thought | was "1
authonzed to do that wouldn't manter? P
A Well, u makes the difference i the sense 13

that it can sull be usreasonable, regardless of what ~4
~ g

the officer thinks. Because the determination in the

Page 113 :

Q. And they belicved that they were acting
within the Hooper Bay Police guidelines. They believed
that, right?

A. That's what they stated

Q. Right

A. --aslrecall

Q. And they belicved that the force they were
using was reasonable and pecessary. They believed
that, right?

A. That's what they stated.

Q. And you have no reason to believe that
those statements are not truthful?

A. Well, | acknowledge that that's what they
stated.

Q. And, again, I nnderstand that it's stll
your testunony that the force was excessive, but you
have no reason, do you, or you're not aware of any
cvidence that would suggest that their subjective
belief, what they testified thear subjective belicfs
wcere, was not rruthful?

A, Tdon'tunderstand. I'm somry.

(). That wasn't a2 very good guestion. Both
Officer Juseph and Officer Simon testified that they
behieved that they were actuing within the Hooper Bay
Police gmdelines. and that they believed their actions

29 (Pages 110 no 113
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Page 114
were gecessary and reasonable. That's what they
westfied to, night?
A. Yes

Q. And you have no reason — of you're not
aware of any evidence that those subjective beliefs
that they held that they. in fact, did not hold those
subjectve beliefs, do you?

A [ think there's evidence that that was not
the case.

Q. What evidence?

A The evidence that the use of the Taser was
not nccessary . it was excessive, No. |, at any ume.
But No. 2, more specifically, that the use of the Taser
by both Simon and Joseph when Boya was prone, beily :
down and handcufYed, was absolutely unnecessary. And:
that any reasonable officer under the same
circumstances would view that as being excessive,
unnecessary, and unrcasonable.

(). And when Boya was — where do you find that
Boya was Tased when he was belly down in a prone
position? Where's the evidence of that?

A, Joscph admits it. And Simon admits it as
well.

Q. Anywhere clse?

A There 1s cvidence on Boya's back, which is

‘16
17
‘18
19
20
21
22
.23
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the thigh area?

A Yes

). In fact, when you rcad the Taser manual, if
you want to for compliance purposes, that's where they
recommend Tasmg, isn't it, because of the muscles in
the large muscle groups that you have both on the
side of your leg — and [ can’t emember what it's
called, the muscle on the outside of your leg — but
that's where they recommend that you Tase for the
pain compliance?

A. Provided 1t's justified in the first place.

(3 lunderstand that. In wrms of the
locahon, that's where they recommend that you Tase
them?

A. Yes. Butthe point [ was making is that 1t
has to be accessibie. If the jury is 1o the believe
that, you know, he was kicking and posing some kind ot}
a danger, | think one can defer there was no danger at
the time that application was made, because the officer
that made that was able to get to that region of his
body.

Q. But if someonc has their lcgs wrapped
around the pole, and at that particular moment won't
let go, and you want to get the person to comply with
you. one thing you might do if you can't pry them off,

[y
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more circumstantial, you know, I acknowledge. But
marks on his back that are consistent with his being
Tasered while he's on his stomach.

Q. Orsithng down and kicking?

A. lacknowlcdge that, but it's sull
consistent with.

Q. So your basis, your opinion in your
rendition of facts, is that Boya was Tased. at lcast
twice while he was prone, belly down, is really based
solely on Joscph and Simon's deposition testimony ?

A Well, theur staternents, yes.

Q. What statements”?

A Well. just gcneral statements that they
have made.

) Either ~

A, And specuficafly the depositions

() Either in police reports or depositions or
both?

A Yes

() You don't recall where?

AL Well, [recall specihcally n the
depositions. Possibly in the reports. | don't
remember specifically about those.

). And we talked about where the Tasing
occurred. and the Tasing on the legs. on the leg and

O XNV DWW N
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you said you might use pressure point, right?

A Yes.

Q. And another thing that you might do if it
was ailowed under your policy, would be to use the
Taser, and if you're going to Tase them in the leg, if
you wanted to get that leg to cooperate, that's where
you would Tase them if you wanted them to relax that
grip, right?

A, Well, I do not recall that being
identified, first of all, in the Tascring National
Manual. If it s, [ don't recall it. But, No. 2,
obviously you would have to be jusnfied to use the
Taser in the first place.

Q. Right. And so we're getting back to
whether it's justified to use a Taser for compliance.
csscatially. and you say it's not?

A, Wecll, that’s not the only issue. That is
one issue certainly

(). In terms of Tasing, 1f vou -- what i1s a
higher level of force, if you have such an opinion. to
Tase somcone for two seconds or five scconds?

A [don't have an opinton on that. But
Fasmng 1s Tasing.

() Butif you do it for five seconds, then the
clectneal current s going thiough the person longer

‘redand

sonrt

114 =0 LL17)

30 ‘Pages

Reporting

[

Yo |

23

..,____‘
R

)
:

-



|
»

]

o

Page 1182

than for two seconds?

A. That's truc.

Q. And so you would expect more pain”? You
would expect more of an immobilizing effect, nght?

A. Well, | agree with that. But [ think i's
umportant just to clarify the record that Tasing is
Tasing, just hike a shotgun or a handgun round going
through somcbody's body. That is what 1t is. [t
doesn't matter what grain 1t is, if it's a hollow
pomnt, 1t's sull a gunshot.

So the application of the Taser 13 still a
Taser. And [ think breaking it down to the number of
seconds that the Taser is deployed might be
signuficant, but I think what s more sigmificant 1s
the decision to deploy the Taser. Especiaily given the
fact that the Hooper Bay policy docs not make a
distinction as to two seconds versus five seconds.

Q. [understand that But you're seriously
not say ing that Tasing two seconds versus five seconds
is like shooting a builet?

A No. I'm simply making the comparison that
the use of weaponry with regard to the use of force
continuum, or an officer’s decision to use force is
based on the deployment of that weapon, and not the
ty pes of rounds that are fired in the handgun or the
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report paragraph 35, let's do it in order. Let's start
at paragraph 30. This is under the facts and
background section, right?

A Yes.

Q. In paragraph 30 you state that - [ guess
you can start off carlier, paragraph 28 — when Boya
would not move his legs to let go of the pole, Simon
threatened to use his Taser if he continued to not
comply, nght?

A. Are you on 287

Q. Twenty-cight, yeah. Officer Simon
threatened to use the Taser if he didn't comply, right?

A Yes.

Q  And so at least he's trying verbal commands
before using it, you'd agree with that?

A, Based on what they say, that's true.

Q. And that's consistent with what you heard
on the tape, right?

A Yes.

Q. And then Simon physically applied Boya —
he drive-stunned him, right?

Yes.
And Boya responded. What'd Boya respond?

I have, "Is that all you got, bitch?”
What does that indicate to you?

LPQOp

Page 1191

length of time that the Taser is deployed.

Q. Tunderstand that in terms of use. I'm
Jjust saying that you would agree, wonld you not. Tasmg
someone for five seconds is a higher level of force
than Tasing someone for two seconds?

A. [ think it administers a logically higher
level of pain. And if you want to charactenize that as
a higher level of force, I'm not comforable doing
that.

Q. Oralonger level of pain?

A. A longer level of pain. But I'm not
comfortable saying it's a higher level of force,
because that suggests that maybe the Tasering can be
reasonably located on two different locations or more
on any use of force conunyum.

Q. ['think you're anticipating somewhere 'm
going and I'm not. If you Tase someone for two
seconds, and do that twice, how does that compare 1o
Tasing them once for five seconds, actually getting
shocks for a shorter amount of ume?

A, Tunderstand that | think the answer to
that 13 outside mv area of cxpertise.

() Okay Faircnough. You talked about the
number of Tasings i here What I'd hke to do is,
looking at your report at the very conclusion of vour

&Qm\.lcnm,;.um,_.

A. Pretty much what Boya actually stated, and
that was he just felt it vibrating. Sensation.

Q  Okay.

A Felt like a vibrator without any pain

associated with it.

Q. Which means one of two things, either there
wasn't good contact and he didn't get much of a shock,
or for whatever reason, intoxication, adrenalin,

whatever rcason, it wasn't having much — wasn't having |

much effect against him, one of those things, nght?

A. That's possible.

Q. And then he — you said Simon responded by
dnive-stunning him again, right, numerous additional
tmes?

A Yes

Q. And now if you don't make good contact and

someone says, "Is that all vou got, bitch,” it would be
appropnate, assumng it's okay to i the first place
to do 1L it would be appropriate to try it agam,
nght?

A Well, when you say. "assuming it's
appropnate n the first place to do 1it.” the
assumption that you make 1s that the level of threat
Justfies the use of the Taser. So you have to
remember that use of force situauons are dynamic.

Page 121
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! Furce can go up, force can go down. Resstancccango 1 justification for what they did, he's basicaily
2 upand go down, and the force has to match the levelof  © 2 admitting that he was resisting and fighting, and they
t threat. -3 nceded to use this effort to subdue him?

4 So if you try it one time and the S 4 MR. BROWN: Objection. ) !
5  peron’s — if it is 1o be beheved that that first : 5 BY MR.INGALDSON: ; [
6  time i3 jusufied, and if 1t 13 also to be beheved -6 Q. Do you agree with that? :

7 that that level of threat has not changed, then an o7 A. No. | think that's, you know, he ~ I'm - -
3 additional application would be appropnate. 8 notina position to state what he was thinking. : .
9 (). But m faimess, you do not belicve the .9 Q. But getting back to the nuraber of times ts

10 here, at paragraph 30 you said, "After being Tased an |

10 first one was jusufied, nght? :
11 ¢sumated four to six times Boya began kicking.” Do | i ;

11 A. That's nght.

12 Q. And so s really -- would it be fair 0 12 you see that? o8

13 say the issue isn't how many tunes be was Tased, it's 13 A Yes.

14 the fact that he should never have been Tased at all? 14 Q. And so there you have Simon — you have ‘ 1

15 A. That's right. Well, let me say that the .15 Sumon Tasing him four to six times. nght? |

16  gumber of umes that he 18 Tased 18 an important 1ssue ‘16 A Yes. ’
17 Q. And then you talk about Joscph, and on

17  inthiscase. | mean, it's not just whether be
18  shouldn't have been or whether he should have been. 118 paragraph 32 you say, "Joscph deployed a total of three }

19 It's that he was Tasered repeatedly, up to and ‘19 times,” right?

’J
)

20  including being Tasered while he was on lus stomach and 20 A. Initially, yes.
21  incapacitated the entire time by handeutfs. 21 Q. Doesn't say initially.
22 QQ  Ultnmatcly, though, the Tasing had an 22 A. That's what it says in 32, that's right.
23 cffect and he complied, cight? Boya ulumately :23  But | think I clanify that in 33.
2 complied? 24 Q. And thea it says, "Boya allegedly continued
25 A. Boyaultimately cornplied. Whether it was a 25 to fight and continued to kick as Joseph made two more "
e : —f !
Page 123 Page 125} i
1 result of the Tasering, I'm not in a position to say. i 1 Taser contacts. Joseph reported that Boya stopped
. Q. And you have been involved in situations {2 fighting at this point,” right?
-8 where people, in arrest situations, where people's i3 A Yes.
4 adrenalin is flowing and people get pretty pumped up, | 4 Q. So we have there four to six times by
5  right? i 5 Simon, and, what, three to five imes, or was it by
6 A. Thave. : 6 Joseph at this point? ’ !
7 Q. And people can do pretty incredible things ¢ 7 A. 1 think that's what it would come out to.
8  then, right? i 8 Q. Okay. , »
9 A. Seemingly. P9 A. Butlet me say if I can that it 1s not , !
10 Q. Some incredible feats of swength and ‘10 clear in this case how many times Boya was Tasered. 4
11  endurance while that adrenaline’s flowng, nght? 11 And one of the things that ] had difficulty with is
12 A. Seemingly. ‘12 yong through, again and again, trying to figure out ! ‘
13 Q. Here at the end after Boya was arrested. do 13 just exactly how many deployments there were. J
14 you remember what he said to Joseph? ‘14 In fact, [ don't think the officers are in L
15 A. 1don't remember specifically what you're {15  total agrecment in their statements and depositions as
16  referring to. ‘16 o exactly how many Taser applications there were. 1
17 17 Q. Okay. And then in paragraph 46 you put — §

() When it was done, he said somcthing to the
offect of, "CGeez, that was a good struggle.” vou know,
and those type of comments. And. "You guys put up a

18 you list reasons why you believe the use of the Taser
19 was particularly egregious, nght?

—
~

L3

‘0 pood fight” You know, those type of comments, didn't 10 A Yes

YL he? 21 () And one of them 1s. No S, 15 that he was

27 A | remember something about that. 22 Tased a ounimum of six umces and as many +s 12 umes,

23 0. And rcaily when vou hear those comments and 21 nght? « )

24 hsten to them on the tape, it sounds like he's saymg 24 A That's nght.

25 that he's not really at that time questioning the 26 () Is that your best csumate? ’
v

¥ (Pages 122 oo Llo)
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1 A, No. it'snot. And that is an estimate, © 1 the probes. The rest were drive-stuns.
2 No.l. And that s also nconsistent with the o2 Q. That statement in and of itsclf, a cycle
- determination that | made later on wn the report i . 3 five or six times and the dry-stunning, well, three or
4+ which ] sard as many as 15 umes. . 4 four umes, | mean, you don't add those numbers
5 Q. Let's look at that, paragraph 55. 5 together. That would be either drive-stunning or you
6 Paragraph 55 you say — I'll show you where I'm . 6 shoot the probes. Those are the only ways you can use
7 pownnng — the second paragraph — munimum of 15 and i 7 it nght?
8  1s many as |8 deployments, right? . 8 A. You can apply additional charges,
9 A Yes. © 3 additional cycles, you certamnly can.
10 Q. So you go from, in the same report, from 10 Q. What do you mean?
11 Simon doing it four to six times, and Joseph three ! A. Ifthere's a drive-stun and there's one
12 tumes, for a total of seven to nine times, to paragraph 12 cycle applied, a one, five-second cycle applicd, there
13 46, where you have it's six to 12 times it was used, f13 can also be a second cycle applied which is two
14 and now towards the cud it's 15 10 18 times? 14 upplicauons. And that's how | nterpreted his
15 A Yes. 15 statement.
16 Q. Why do you keep changing numbers? ‘16 Q. You're saying he held it there for
17 A. Well, the numbers identified in item 55 on :17 30 seconds, 25 1o 30 seconds, kept recycling it there?
18 page 8, as you sce, | have footnoted. Those are the 18 A, His statement is he did a cycle five or six
19 times that [ stand by in the report. And I will admit 19 times and the drive-stunning was three or four times.
20 that they are inconsistent. 2 So I think that's subject to interpretation. That's
21 {tem 46 that says 12 times is not 21 how linterpreted it.
22 footnoted. That was an estimate, and that should have 22 Q. You're interpreting it now in the worst
23 been changed by me before [ submitted the report. And 23 possible way for the officers, aren't you?
24 it got past me and it didn't ,24 A. ldon't think so, because I give a range on
25 But I stand on record as saying that based 25  cach one of these
Page 127 Page 129
L on these footnotes on page 8 in item 55 are the most ;1 Q. Five or six times. Well, that's all right
*  documentable applications of the Taser in this case. 2 A. Itnedto give arange. And ['ve got
3 Butldon't think the record is completely clear about {3 oightto ten times down here, and 1 say up here 15 to
4 justexactly how many there are. {4 I18umes. I'm trying to be objective about it using
5 Q. Well, so you're saying now 55 is based on {5  ther statement oun what they did.
6 Simon's tesimony and Joseph's testimony at their i 06 Q. Let's go back to paragraph 46. The fact
7 depositions? 7 that Boya was handcuffed, you agree, do you not, that
8 A Yes. ¢ B even though he's handcuffed he still could pose a
9 Q And it sounds like 46 is bascd on what you £ 9 threat? It's possible to pose a threat when you're
10 counted before that by listening to the tape and so 10 handcufYed if your legs are not in leg restramnts?
11 forth? (11 A. 1think it depends on what the person is
12 A. | think that's safe to say. :12 downg. In this case the record's pretty clear, if not
13 Q. Look at paragraph S5. "Joscph deployed his 13 completely uncontested, that Boya was on the ground the
14 Taser at least cight, and as many as tcn times. He :14  enure time dunng the course of the Tasering.
L5 stated [ did a cycle five or six times and the 15 And, yes, in the hypothetical somebody who
16 drive-stunmng was, well, three or four times.” Doyou 16 iy handeutfed can head-bust somebody  they're
17 see where [ read that? 17 standing npright  They can dehver kicks that can
18 A Yes. 18 damage an otficer o they re standing upnght. But
19 () Whatis acycle? 13 those circnmstances Jo ot apply 10 this case.
20 A, A cvele would be a five-second cvele 0 ) Now an tact, i hstening -- let’s go Jown
Bl That's at least how @ hnterpreted it 1 toparagraph 47 You state, " There was no effort on
> () Acycle of what? S their purt,” meaning the police officers, tight, o
D3 A A charge 23 wmmumcate why they were there and o calm the
Ry (). Is that shooning the probes out? 24 atuagon before it got out of hand * Thats stmply
29 A No There was unly one application with S5 nottrue, st that satement”? |
23 iPages 126 to 159
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A [tk itistrue. [ know and |
scknowledge that Joseph did tell Boya that they were
there for a welfare check. So to that extent, that was
done.

But, agam, 1 context and out of faimess
{0 just accuracy, Boya had just spoken up. He had a
Nashlight shuned in tus face. [ tunk a reasonsble
officer, 1 sddition to doing what Josepb did, [ think
what Joseph did i the unitial stages of what he did
was appropriate 10 making that statement  But [ think
a continued explanation as to what it was that they
were dowg there, you know, the phone call, the
concerns that they had would have been appropriate, and
I don't sce where that happened.

Q. Dr. Lyman, n al] faimess to you, 5 it
possible that you wrote thus paragraph 47 before you
had a chance to listen to the tape?

A, ldon't recall.

Q. In fact, when you listen to tape, you can
hear Joseph, and he's talking m a calm vorce. He s
being respectful, courteous, polite; isn't that true?

A, Imbally, yes.

Q. And when Boya -- even after Boya is
screamung, yelling, using profamity, threatening when
this struggle's ongotng, Joscph 1s still tatking in a

—
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*he kicks. however you want to look at 1t, that are
dentfied by the officers in this case never resulted
i any -- that [ know of, that [ have scen anyway ~
Jid any damage to the officer. | haven't seen any
medical reports. | haven't seen any photographs of any
Urwsing. [ don't see any comments made by any of thern
ibout how they were in danger about what he was doing.

Q. Because looking at the poiicy you do not
helieve that there's evidence that ths phy sical
struggle presented an inmediate threat or death or
great bodily heart?

A. That's nght. | stand by my testimony that
[ believe that there was a substantial struggle taking
place.

Q  What s 3 substantial struggle? [t's not
detined anywhere. | don't want to confuse the jury
You could have a substantial struggle and not be
injured at ail, nght?

A, 'm just responding to your question.

Q. Do you agree with what [ said? You could
have a substantal struggle without being injured at
all, nght?

A. Yes. And [ don't think [ said otherwise.

Q. You've arrested people, | thought you said
carlier, that actuaily got involved where there were

‘page 131}

calm, respectful voice, right? He never raiscs his
voice, he never uses profanity. he never threatens
Boya?

A. lbelieve so.

Q. And, in fact, you would agree, would you
not, that although you think these guys could have held |
Boya, that there was a — that at least according to :
officers' tesimony, Boya was kicking at him, made
contact with two of the officers in the leg and his
stomach with the kicks?

A, Yes.
Q. And there was a substantial struggle going

on with these guys at that ime — even though you
think they should have taken different actions -- there
was a substantial struggle that was going on between
the officers and Boya at that ume?

A. Iwould not say a substantial struggle.

Bova was on the ground handcuffed. No.

() What s a substanual stugglc?

A. A substantial struggle would be a struggle
that would place officers m reasonable fear of their
well-being, and that was not the case n this case.

) Rcasonable fear of their well-being? What
do vou mean by that?

A Just what st savs  The alleged kicks, or

Felyc-RRNE, NEC -
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sort of wrestling matches going on, right?

A Yes.

Q). You would agree those were substantial
struggles? One of them you used your baton as a
compliance —

A. [ would characterize that as a substantal
struggle.

Q. And from what you hcard on the tape, with
the noise, with Boya going on -- assuming the officers
are telling the truth about being kicked at and being
kicked themselves — that would be evidence that --
whether or not there was imminent serious physical
injury or death — that still was a substantial
struggle?

A. [ would not characterize it like that,
bccause he was handcuffed and he was on the ground.

Q. So you're saying if someone’s handcuffed
ind on the ground. that no matter what the
circumstances, it could never be a substantial
struggle?

A. 1 would never characterize it like that,

no
() No matter what?
A Astruggle, at best. Not a substantal

struggle.
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Q. Do you believe that the actions by Bova
kicking at the otficers could have resulted in mjury

to the officcrs?

A. Uuder the circumstances in this case, no.

Q. Well, when he kicked the officer in the
shin, if that, in fact, happened. and it hurt the
officer, that would be an wjury, right?

A, Iwouldn't charactenze that as an mnjury.
There's no evidence that it was an injury.

Q. SoifIreach across the table and punch
you in the face, that would not injure you. unlcss [
knocked your tecth out or something?

A. Punching somebody in the face and kicking
them in the shins are (wo different things. One, |
think, can more reasonably be characterized as an
injury or an action that could result in an injury, and
the other. [ think, is not as likely o do that.

Q. So what's your definition of injury?

A. Some physical damage to the body.

Q. Doesn't have to be permancnt, does it?

A. No.
Q. Ifyou do somcthing that causes pain to

someone else, that's an injury, right?
A. [ don't know that that's an injury
nccessarily.
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asking me if Boya made that statement?

Q. You say here - I'm quoting from your
report. “Note that Boya stated that he was handcuffed
immediately before he got up from the couch.” Is that
a fact that (' true was significant, in your opinion?

A. Well, other than the fact that he was on
the bed rather than the couch.

Q. Okay.

A. Initially, you know, he ~ he was located
on the bed where Pcter was on the couch.

Q. Okay.

A. lguess I don't know how to respond to that
when you say “sigmficant.”

Q. Tjust wondered if that was a fact that was
thrown in there for any reason.

A. Just trying to clanfy the facts and
circumstances.

Q. Idon'tknow if that's something you
considered in support of your opinion or not.

A. It's just part of the recitation of what I
perceive the facts to be.

Q. Okay. Was it significant at all to you
that the officers didn't feel a need to Tase Peter?

A. Yecs.

Q. How s0?
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Q. And if he is kicking at someone, and he had
kicked him in the face, you'd agree that Bova could
have injured the officer by kicking him in the face or
n the nose or something?

A. If the officer places themselves in a
position to get kicked, and. in fact, that occurred,
yes. Butl was responding to your question as to
whether or not [ feel that that could have happened,
and, no, [ don't. Based on three law enforcement
officers against one guy who's setting down with his
hands behind his back, no.

Q. And looking at paragraph 55 of your
opinion, is it your testimony that officers cannot use
a Taser uniess the officers have been first injured?

A, No.

Q. Let me just go through a couple of the
facts that have you listed in here. On paragraph 20
vou state, "Note that Bova staled that he was
handcuffed immediately before he got up from the
couch* Is that —if that. in fact, the statement 1s
true. s that sigmificam?

A. Boya was over by the bed area.

() So s the fuct that Bova stated that, is

that sigmificant to your opinion?
A, Idon't understand your question. You're

P
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A. Because they were both placed under arrest.
And had verbalized that he would kick. That he
would provide essentially the same resistance that the
otficers are claiming Boya was responsible for. But
vet they elected not to deploy the Taser on him,
because holding his legs took care of the concem.

Q. Look at paragraph 30 of your report. You
say, "After being Tased an estimated four to six times,
Boya began kicking.” Where did you get that from?

A. Well, [ don't have it footnoted. [ can't
give you a citation on that. | mean, I think it's in
the record that he was kicking during the course of the
Tasering. But I also acknowledge that he was kicking
carly on, as we have also discussed.

Q. Okay. So you'rc just saying that really
should have been, "Boya continued kicking?”

A Yes.

Q. tkay. On paragraph 43, this quote that vou
have —

A Yes

() s that from one of these documents.

Lxhibit B, € or D?

Ao Yes. Letme tell vou which one. s
from Exiubit B. It's footnoted on the next page.

() In looking at that quote, 1t says. "The

Troed and
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model policy prohubits ECW,” that's electronic control :
weapons, right?

A. Right

Q. Which a Taser would be included in?

A. Yes.

Q. "Demonstrates an overt mtention to use
violence or force against the officer or others or
resists detention and arrest and other alternatives for
controiling ther are not reasonable or available under
the circumstances.”

A, That's ight

Q. So, n fact, under the [ACP, a Taser could
be used for comphiance if there were not other
reasonable or available sources under the
circumstances, correct?

A. No. Because that particular segment that
you read is out of context compared to where it further
explains later in that same paragraph in that, "With
these cautions in mind, ECW's was may be deployed
consistent with a professionally recognized philosophy
of us of force, that is, use only that level of force
that reasonably appears necessary to control or subdue

a violent or potentially violent person.”
Q. Butif you read that first sentence, it
says, "Dcmonstrates an overt intention to use violence

22
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subdue a violent or potentially violent person, and you
can also use it against people o gawn compliance for
people who resist detention and arrest?

A. It doesn't say "to gain compliance * It
refers to violent or potentially violent persons.

Q. You're just picking out parts of this.

A. No, [ think that's what you're doing. 1 amn
uying to look at it in its cntirety.

Q. But ~okay. And I'll move on.

If you read this whole thing in its

entirety, the section that you are relying on is
qualifying the preceding section that talks about how
you idenafy violence, force and resistance, right?

A. ['m not sure [ understand the question.
I'm somry.

Q. All nght. I'll move on. On paragraph 33,
I want to make sure there's not a meaning for a word in
here that [ don't understand. You tatk about the use
of the Taser being patently unreasonable. What's the
difference being unreasonabie and patently
unrcasonable, anything?

A. No.

Q. Okay. On paragraph 54, you state, "The
record shows Boya was verbally abusing the officers,
but not to the point of being threatening.”

Page 139;

or force against the officer or others or resists
detention and arrest.” It doesn't say that it's
prohibited to use it against a person. It doesn't say
in that first sentence that it only prohibits use
against violent - or people who resist detention or
arrest.

A. It doesn't say that n that sentence, but
vou cut that sentence in half. But it also says, " And
other alternatives for controlling them are not
rcasonable or available under the circumstances.”

(). Exactly. Exacty. That's what I saad n
my first question. Under the IACP you can use the
Taser to ~ against persons who are resisting detention
and arrest if altemative -- other alternatives for
controlling them are not reasonable or available under
the cucumstances?

A If they are violent or potentially violent.
That's part of this same paragraph.

(). This sentence doesn't say that.

A, [know. [ acknowledge that. The paragraph
that's trying 1o make the pont does. That's part of
the paragraph. And the paragraph concludes with the
statement that the person must be violent or

potentially violent.
(3. And s0 vou can use them to control or
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In fact, after listening to the tape, would
you agree that Boya was making threais to the officers?

A. Canyou tell me where you're reading?

Q. Yeah, I'm sorry. Right here, where it
says, "The record shows.”

A. Isee now. [don'trecall him making any
physical threats 1o the officers.

(). Okay. And you say, "If Boya was
predisposed to fight the officers, he had the
opportunity ta do it before he was handcuffed.” But,
in fact, that does not mean that after he was
handcuffed that he didn't get upset and become
resistive, does it? [ mean, putting people m
handcut¥s doesn't just automatically placate them, does
it?

A Well, it certainly disabics them from an
attack. You know, an attack with one's fists or
weapons of apportunity that they might grab. That's
what [ was referring (0.

() Have you cver heard with respect to lasers
the guote "Stlence 1s voldea?”

A Iread that in the excerpts attached to the
Motion for Summary Judgment.

). Have you read that yoursclf any where?

A. | think that's pant of the Taser

Page 141}
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International Literature.

Q. Do you know what that means?

A. [don't recall what it means right pow.

Q. You're not of the opinion, are you, that
the use of the Taser, that was causing Boya to kick?
Let me ask that in a different way.

It's not your opinton that Boya wasn't
actually kicking, but his muscles were twitching
because he was being Tased?

A. [tunk that would be a kind of a clinical
determination beyond my expertise.

Q. In fact with the Tasing, you're not aware
of anything from you read that Tasing would cause you
to involuntarnily kick or punch or something like that?

A. Right [ think I stated in my report that
il relaxes the muscle groups.

Q. Right Okay. So in your paragraph earlicr
where you said after being stun-driven several times
Boya -- [ think you clanfied ~ continued kicking,
that was your understanding and your belief is that
those were intentional, voluntary kicks by Boya?

A. Well, again, [ don't know that I'm in a v
position to even say what they were from. But based on !
my understanding of the use of the Taser, [ think it's
safe to say that they didn't result from the electrical
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gives a green light to potential constitutional
violations on a systemic basis.

Q. Mr. Ingaldson asked you about the silence
i8 golden, and if you were familiar with what that
indicated. You are not an expert about how to use a
Taser, is that ight?

A. That's nght,

Q. You are use of force expert: is that right?

A. That's correct.

Q. Could you tell the jury what that mcans?

A. My expertise in the use of force deals with
the application of an array of weapoas, from high-level
weapons, to intermediate, to low-level weapons as they
relate to levels of resistance or threat by the
subjects on which they are used.

This is one of the things, if not one of

the primary things taught in police academies
nationwide for officers on the street 1o be able to
Judge the amount of force that they're using based on
the resistance provided by subjects that they

encounter.

So my expertise from a practical standpoint
as a trawner, and an officer, and as a researcher. Is
dealing with the application of really all of the
weapons as they relate to the proper use on the

Page 143
charge from the Taser. I don't know that for a fact.
Q. Right Okay.
MR INGALDSON: That's all the questions [
have. Thanks.
MR. BROWN: 1 just bave a couple.
CROSS EXAMINATION

QUESTIONS BY MR. BROWN:

Q. Shouid the Hooper Bay city official who
wrote the use of force policy which you have reviewed
in this matter, if Chicf Holter should testify at trial
and tell the jury that the policy he wrote specifically
permitied the officers to engage in this level of force
as applied in this situation, what would your response
be to that and why?

A. That this level of force is inappropriate
given the level of threat demonstrated by Mr Bova --
Mr. Thomas. I'm sorry, Mr. Thomas Olson. And that a
dircctive such as that 1s inconsistent with
nanonally -recognized protocols for use of force and
inconsistent with nationally -recognized standards of
care that set forth the objectively reasonable
standard.

Q). Do vou think a policy such as that would
ruse some labihty 1ssues for the City of Hooper Bay”?

A. Yes In the sense that ut cssentially
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continuum.

Q. And [ know that during your testimony so
far you've talked about many of your qualifications
that you bave in being a use of force expert, and
you've also talked about your years of work as a police
officer, and the training and the books that you have
written. :

Based upon your expertise and your
traming, what would have becn -- and after reviewing
the testimony given in this case by the officers. the
police reports, the use of force reports and the other
documents that you have seen -- what would have been, |
In your opinion, an appropnate way to have Boya
rcmoved from the home that evening?

A. To use soft-handed tcchniques untl such
ume that a higher level of force 1s justified based on
a reasonable threat posed by Boya.

). And nothing n your review of these
documents cver indicated that any higher level of force
such as the use of the Tasers was necessary?

A That's nght.

MR INGAILDSON  Object to the form.
MR BROWN- And that's ail | have.
REDIRECT EXAMINATION
QUESTIONS BY MR INGALDSON |
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Q. Just one quick follow-up. In your report,
you, first of all, you've not been asked to do an
analysis as to the City of Hooper Bay and its policies
and manuals, have you?

A. No. I was asked to review this case.

Q. And in terms of the wntten policy that
Hooper Bay has in terms of use of force, you have no
disagreements with the written policy, nght?

A [have a concern that the use of force
pohicy fails to idenufy appropriate levels of
resistance or threat o cormespond with levels of force
that officers are authorized to use, yes.

Q. You haven't said anything about that in
your report though?

A, I'm just responding to your question.

Q. Right. But your report, you haven't
addressed thact?

A. Correct.

Q). Aad you haven't provided any - you haven't
done any literature, research on that issue, you
haven't even looked at it in-depth at the whole policy,
have you?

A, Well. [ looked at the policy that [
received, and I'm not aware of there being more
policics or more pages included. But I think we spent

b Pu e
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the lion's share of today'’s meeting talking about
threat versus force.
Q Okay
MR. INGALDSON: That's all | have. Thanks.
Nothing further. Thank you.
MR. INGALDSON: A mini and an e-mail.
MR. BROWN: An e-mail.
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{ 3 17 No 4BE-0700026 C1 7 Force Manual 6
e L8 :18
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4 4 other here but my name 18 Sean Brown and [ am the aftorney for
g 5 SEAN E. BROWN 5 Mr Olson and I think that we also know that the purpose of
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Allnght What | have here 1 front of me 1s the Hooper
Bav Police Departinent [se of Force Manual and it's
previously been attached to Mr. Oaks’ deposition and I'll
attach it to yours as exhibit A for vour deposition but

do you recogruze this manual?

A Yes, [do.

() Okay And did you author this manual?
A Yes

Q Okay

MR WIDMFR Scan. do you want to use continuous
depo -- or exhubits of alt of them <o you don't have to re-

muark them and cach one 13 an exhibit? ;
MR BROWN' [hat's nght. Okay. Perfect. We'lldo !
that then So we'll continue with thus and it 1s exhibit € '
from the last deposition. All nght?
(2 And what s your position with the City?
A T'm the chief of police.
2 And vou are responsible for training the otficers
regarding the use of the taser?
A Yes, [am
(2 Ukay Andvoure -- are you farmliar with what's been
marked as exhubit B, The Common Effects of EMD?
A Yes.
() And this was B of the last exhibit and also Silence is
 Golden. exhubit A, are y ou fanuliar with that?
Page 7

A Yes
Q Allnght. And are these common handouts or overheads

that you woull use in trarning’

A They're overheads and handouts.

Q  Okay. And the taser. clectronic device section — and
I'm looking specitically at page two of six. Do you have
any memaory where you got the content tor this section”

A Yes

Okay. And where did that come from?

We're part of a group  It's called Cop Share.

Ohay

And when we need help with certain policies or manuals or
training of anything, tor that matter, it's kind ot hike

2 network of police otficers, police departments that are

willing to help out cach other and I requested any body

that might have a taser policy and I got a reply back and
they gave model policies which 1 adopted this one.

) Doyoun reeall which arv provided this taser Jevice

> >

trammg”?

A No
Q Okay Soqust somewhere on the web iy all that vou can

fer s by where ot came fromoas that correct?

A Notthe web tram ndividual police departments. police
otbieers i a e wroap

€ Okay And thrs wehion goes on for several pages s
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Page 3

that where the entire taser policy came from was that ¢-
mail group?

A [fnot all of i, the majority of it.

Q Okay. And did you re-word ut at all yourseif?

A No,I - 1don't believe [ did.

) And speaking spectiically to paragraph two, would that
have been - and I'm looking at page two, six and on, the
summary judgment -- for several of these pages, number
two, s, so, to be more specific, on the swiunary
judgment 15 gaven as exhubit G-8 ot {3 and 'm looking
spectfically at paragraph two on that page and that
specific paragraph, did you alter the paragraph i any
way when you recerved it that you have memory of?

A No.

()} Okay How long have you been employed by the Catv of
Hooper Bay?

A About 12 years.

(Q  And how often did you give refresher courses on the use
of force?

A Oh, | tned to about once a vear

2 Okay. Do yourecall when vou did that last”

A No, not off the top of my head

Q Okay. Thank you.

MR. BROWN: Do you have.
MR WIDMER: 1see.

Page 9

MR. BROWN: That's -- 'm just giving you that in
case you needed to ask questions regarding the tser,
essentially.

MR, INGALDSON: | don't have any questions for Mr.
Hoelscher.

A Can vou show me where the G-8 was?

QO Yos. lcan

A Well, that's this section here

Q  Just that all the pages are labeled through six at the
bottom

A Oh, G-8 Okay

Q G-8.

A Okay. Thank you. I'm looking through these already.

MR WIDMER. Were you done asking questions’ id
VO

MR, BROWN | am, yes

EXAMINATION

BY MR WIDMER

Q  Chiet Hoelscher, the - 1f you use a taser 1 the stun
mode, can vou desenbe the ditlerence between the shin
tuwde and the other mode”

A Yes. there’s the Jnve stun mode and theres the
leplovment of the cartndges  Lhere's a big ditlerence
being tie cartndge deploys two probes that tire anvwhere
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Page 190 Page 1d
i trom up to the civilian cartndge 13 15 feet (o law S L Q  Andyou now have had - s a cluet of pohice, would it be
P : enforcement which have 31 feet now and they -- they 2 fawr to say vou've had an upportunity o look -- to :
'] [ 3 stick. They have barbs that stick to the person's 3 review the police report i this case”
‘ i clothing or into their skin and they deliver the - the 4 A Yes
5 pulse, the taser pules in between the connections. [hat 5 Q Andto review what happened in this case”
} 6 pulse mimics a wave that confuses or is - mimics a 6 A Yes
i 7 stmilar -~ t's called a [-wave that makes & muscle's 7 Q Andthere's a civil lawsust that's bemng filed and you,
8 nvoluntary contract -- involuntanly contract m between 8 as the chief of police, would vou be responsible for the
- 3 those probes so, basically, the greater the Jistance o9 City as welbin terms of Yooking into the lawsuit and
. ’ L0 between those probes, the more eifective 1tis whereasa . 10 seeing i the police department did any thing wrong’
4 It dnve stun is a pain compliance because there 1snowhere (11 A Yes
12 that you can really subdue a person muscularly withinthe 112 Q  And, based on your traimung of the officers involved 1n
3 13 space of a taser dnve stun so 10's only used as a pamn 13 this inerdent, Otficer Sunon -- excuse me, Sergeant Simon
' j i compliance but 1115 the same current that cvcles 14 and -~ Jid you see -- based on what you saw, Jdid there -
15 through, the biggest difference being the probes and the 15 the choice to use a tuser, was that consistent with what
¢ le dist -~ distances between the contacts. 16 they were taught or imconsistent”?
) ! L7 Q And there was this sheet that you were asked to identity 117 A It was consistent with what they were taught
' i8 where -- that's entitled Silence 1s Golden, If you have : (0 And how about in terms of -- well, based on yOur review
19 a good contact with someone versus not having a good of the case, your listening fo the tape. yvour review of
{ 2 contact, 1s there a difference 1n the sound that vou hear everythung that happened that night tor Sergeants Joseph
} <l on the taser? and Simon, did you -- did their actions -- were there
2 A Ye-- yes, there is. something that is - in what they did, is that something
23 Q  And what's the difference”? that -- do you have any cnticisms of what they did,
| 24 A Ifyoudon't have a good contact, you'll hear, it's based on what you saw?
Z5 louder and if vou have a goud contact with somebody, yo A No.
Page 11 Page 13
: ! can’t hear much of anyvthing, especially if you listen to 1 Q And was there anything, based on what you saw, anything
"N - a recording. It's very difficult to pick up. 2 that should have given them reason to believe that what
3 Q Anddid you listen to the tape of the arrest in this 3 they did was improper or, most importantly, unlawtul?
4 case” 4 A No )
! 5 A Yes, [ did 5 MR. WIDMER: That’s all the questions 1 have for the
6 1) And conld vou hear that something that sounded, in 6 witness
7 layman’s terms. like a kid's lame machine gun or 7
i al something, sort ot a 3 EXAMINATION
) 9 A Yes © 9 BY MR BROWN
10  Would that be the sound of the taser? {10 QDo you think ~ these photos were preduced to your
11 A Yes, that would i1l attorney on May 2nd, 2007 and the photos that | um
: } < Q And when you hear it that loud like that, would that be 12 showing you niow, there's one, two, three, four, five,
. 13 consistent based. i your expenence, with a good contaet P13 siX, seven, exght, aune, 10, 11,12, 13, 14,15, 16,17,
14 or not a good contact or no contact? (14 18,19, 20, 21,22,23. 24,25 26.27.28. 29, ), 31,
1S A Badcontact or one of the probes didn't muke a ‘s 32 and 1f vou need a few moments 1o look at those, vou're
16 connection le welcome to. Tm not trving to fool vou by surprise or
: 17 2 And it you -- one of the probes does not make a 17 anvthing but, looking at those photos and seeing that
Is vontiectton or vou have 3 had contact, what's the person Ly these were taken at YKIHC by o member of my oflice and
£ gomng to feel it anvthing? 19 looking at these photos and ~eemg the was that Mr Otson
=0 A s hard 1o - mavbe a hittle Lip - a e tap of S locked atter his arrest, does that change vour
- clectnaty o amy thing o Cpron
. Q2 Noat you hear soteone suy g something to the ettectof 22 A No
3 that feels hie a vibrator would that be con 2w SEthe otheers' conduct” Well took at them il
S A Noo L -1 would inagine that they dudn’t get the tull A MROWIDMER  Now . st for Janfication, are you
B contact 29 asking himoof these are taser marks
FouFages 10 to J
/
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Page 14
MR BROWN: No, I''n not asking that, ['m saying i
assume that those are taser marks because that's what Mr 2
Olson says they are, 3
A T'm oot gong o assume anything, 4
0 Okay. Al I'm saying 1s just for purposes of tus 5
question. . 6
A Okay 7
(} . af those are taser marks, do you think your officers 8
acted improperly? o9
A Before [answer that, ['m gong 1o make 1t clear that | 10
don't think those are taser marks and if they were, they < L1
did not act 1n -- they did not act properly. (12
Q2 They did not act properly. Okay. S 13
i 14

A Youknow, f - if you say that there’s 20 somie odd -~ ¢
how manv are vou saying that arc there actually? | mean, { 15
you got several difterent pictures of the same one. Can {16

you please clanty exactly how many there are? If 17
there's - f there's one mark for every taser that the P18
officers said that they did. then [ have no donbt that ils

i20

thev did the nght thing but if you're trying to - 1 :
don't know what you were trving to do by counting earhier | 21

and saying if those are all 28 taser marks, if P22

you're.. i23

MR. WIDMER: He's just counting the pictures. P21

A Okay msorty, Tgotconfused. | RSP 4.
Page 15

Q [justwant vou just to look at the pictures. .. .

A Okay 2

Q and so -- okay HBut [ gol your opinion and thank 3

vou. | have nothing further. 4

A But that -- my opmmion was based on a few -- when | 5

thought that there was over 20 taser marks. My opmion. : 6

it these -- if that's all there 15, I don't know exactly ©7

how many therc are  If these are contacts from the 8

taser. my opiwon doesn't change o the otficers did the @ 9

‘10

nght thing or not [ behieve they did the nght thing. :
(3 Even f these are contacts from the taser, vou believe (11

they did the nght thing” il2

A Yes ‘13
Q  Okay. Thank you ‘14
MR BROWN Okav  Allnght 1 have nothimg 15
further 16
MR, WIDMER Ok Ry
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRECT AT BETHEL

i] THOMAS J. OLSON,
} Plaintiff,

vS.

)

)

)

)

)

)

CITY OF HOOPER BAY, OFFICER DIMITRL, )
OAKS, OFFICER CHARLES SIMON, and )
)

)

)

)

f l OFFICER NATHAN JOSEPH,
i
Defendants,

Case No. 4BE-07-26 C1

taser on December 26, 2006. Officer Oaks has satisfied his burden on summary jisdgment by

showing that he never deployed a taser and was not even armed with a taser at the Thomas

AU 1’2@

? "Boya” Olson residence on December 26, 2006.

1 5 Accordingly, the Court grants summary judgmest in favor of Demetri Oaks on plaintiffs

} claims. For the same reasons, the City is granted partiad summary judgment againwt plaintiff to
the extent plaintiffs claims against the City were premised on Demetri Oaks' condmct.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT BETHEL

THOMAS J. OLSON,
Plaintiff,
Case No. 4BE-07-26 CI

CITY OF HOOPER BAY, OFFICER
DIMITRI OAKS, OFFICER CHARLES
SIMON, and OFFICER NATHAN
JOSEPH,

Defeudant;

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT ON QUALIFIED
IMMUNITY

Before the Court is the Defendamts’ Motion foxr Summary Judgment on Qualified Immumity. This
Court held oral argument on the motion en July 31, 2808. For the reasons stated below, this Court

T N N - S -t - - -

GRANTS the Defendant’s Motion.

I STANDARD OF REVIEW FOR SUMMARY JUDGMENT

“A party moving for summary judgmeent must malae a prima facie showing that there is no genuine
issue of material fact and must demonstrate that the mowant is entitled to judgment as a matter of law.™
Winschel v. Brown, 171 P.3d 142, 145 (Alaska 2007); CR 55(c). The trial court is ® draw all reasonable
inferences of fact from the profivred iuateriais against #he muvant and in favor of the nun-moving party.
See Zeman v. Lufthansa German Airlines, 699 P.2d 1274, 1280 (Alaska 198S). The movamt bears the
entirety of the burden of proof that it is catitled to simmnary judgment, “[t}hat is, umfess the moving party
points to undisputed facts or admissible evidence establtishing a prima facie case entitling i to sismmary
judgment as a matter of law, the opposing party has no-obligation to produce evidemce supporting its own
position.” Prentzel v. Stute, Dept. of Public Safety, 169 P.3d 573, 581 (Alaska 2007)quotmng B. R v.
State, Dep 't of Corr., 144 P.3d 431, 433 (Alaska 2006} “To defeat summary judgment, the opposing
party may in turn offer admissible cvidemce rcasonably ®nding to dispute the movmg party's evidence,
thus cstablishing that a genuine issue of matcerial fact remains to be tricd.” Winsched, |71 P.3d at
145 (citing Ofson v. Teck Cominco Alaska, Inc., 144 P_3d 459, 463 (Alaska 2006)). “The son-moving
party may not, however, ‘rest upon mere allegations, bat must set forth specific facts showing that there is
a genuine issue of material fact.” In additson, ‘[t]o create a genuine issue of material fact there mast be
Page | of 10
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more than a scintilla of contrary evidence." Wivir v. City and Borough of funeau, 171 P.3d | 137,
1142 (Alaska 2007) (quoting Cikan v. ARCO Alaska, Inc., 125 P.3d 335, 339 (Alaska 2005)). “Itis well

established that ‘the evidentiary threshold necessary to preclude the entry of summary Judgment is low."”
See Crawford v. Kemp, 139 P.3d 1249, 1253 (Alaska 2006 )X quotimg Hammond v. Stase, Dep’s of Transp.
& Pub. Facilities, 107 P.3d 871, 881 (Alaska 2005)). The trial comrt has the duty to review thee entirety of
the record on a motion for summary Judgment, including pleadings, affidavits, depositions, adhmission,
answers to interrogatories and related materials to determine whetther any of the factual issues: presented
“suggest[] the existence of any other triable genuine issues of maserial fact.” Prentzel, 169 P_3d at 582
(quoting Jennings v. State, 566 P.2d 1304, 1310 (Alaska 1977)); CR 56(c).

I LAW OF QUALIFIED IMMUNITY

Qualified immunity is a defense at law available to governmemt officials who can prove thuat their
conduct “does not violate clearly established statutory or constitutional rights of which a reasemable
person would have known.” See Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Alaska adapted the
federal qualified immunity analysis. Sheldon v. City of Ambler, 178 P.3d 459 (Alaska 2008). Qualified
immunity in the federal system is interpreted broadly. Crawfordw. Kemp, 139 P.3d 1249, 1253 (Alaska
2006) (citing Malley v. Briggs, 475 U.S. 335, 340 (1986) (“As the qualified immunity defense: has
evolved, it provides ample protection to all but the plainly incompetent or those who knowingfly violate
the law.”)). It is a privilege that confers immunity from suit, not just to liability, which “is effectively lost
if a case is erroneously permitted to go to trial.” Saucier v. Katz, 333 U.S. 194, 200-1 (2001). Thercfore,
“[w]here the defendant seeks qualified immunity, a ruling on that issue should be made early im the
proceedings so that the costs and expenses of trial are avoided wheye the defcnse is dispositive.” /4. at
200.

“In determining whether an officer is immune, a court considers (1) ‘whether an officer’s actions were
objectively reasonable’ and (2) ‘whether the officer might have reasonably believed that his actions were
reasonable.’” Estate of Logusak ex. rel. Logusak v. City of Togiak, 185 P.3d 103, 109 (Alaska 2008)
(quoting Sheldon, 178 P.3d at 463). The Sheldon court left open e procedural question of whaether the
court’s immunity inquiry may precede the liability question, and the movants here focus their arguments
on the second prong without conceding the first. Sheldon, 178 P.3d at 467 n.37. Qualified imamunity and
excessive force are distinct inquiries. Sheldon, 178 P.3d at 467. For the purpose of creating am
exhaustive record, this Court will conduct both.

Claims that law enforcement officers have used excessive foroe during the course of arrest or
‘seizure’ of a free citizen are analyzed under the Fourth Amendment ‘reasonableness’ standardl. (;rabam

v. Connor, 190 U.S. 186, 395 (1989);, Wasserman v Burtholomew, 38 P.3d 1162, 1170 (Alaska

Olsanv City of Hooper et al, Page 2 oof 10
Case No. 4BE-07-26 C1 Exc 3 5 O



2002)trial court did not err in adopting Fourth Amendment framework as amalogous to state law claim). -
This Court notes at the onset that Graham did not answer whether the Fourth Amendment contimues to be
applicable to claims of excessive use of force where, as here, the force claimmed to be excessive occurs
after the seizure of a person, and there is a split in federal authority on this ssse. Graham, 490 U S. at
395 n.10; compare also Fontana v. Haskin, 262 F.3d 871, 879 0.5 (9* Cir. 2001 )(“[T]he Fourth
Amendment prohibition against unreasonable search and seizwre continues %0 apply after an arrestee is im
the custody of the arresting officers” X collecting authorities and noting circwd split) with Riley v. Dortom,
115 F.3d 1159, 1164 (4® Cir. 1997) (rejecting ‘continuing seizure’ doctrine aad holding Fourteenth
Amendment sets the applicable standard). As both parties briefed this clainm ander a Fourth Amendment
theory, this Court will apply the Fourth Amendment standard.

The court is directed to balance “the nature and quality of the intrusion om the imdividual’s Fourth
Amendment interests against the countervailing governmental interests at stake.” Graham, 490 U.S. at
396 (internal citations omitted). The inquiry under this objectively reasonalble prong is: “Taken in the
light most favorable to the party asserting the injury, do the facts alleged shaw the officer’s conduct
violated a constitutional rig,ht?" Saucier v. Katz, 533 U.S. 194, 201 (2001).. A proper application of the
Fourth Amendment reasonableness test “requires careful atterstion to the facts and circumstances of each
particular case, including the severity of the crime at issue, whether the susgeet poses an immediiate threat
to the safety of the officers or others, and whether he is actively resisting arwest or attempting to cvade
arrest by flight.” Graham, 490 U.S. at 396. If there is no constitutianal viollaion from the allegations,
then further inquiry into immunity is unmecessary. Saucier, 533 U.S. at 20 The ““reasonablemess’ of a
particular use of force must be judged from the perspective of a reasonable wficer on the scene, rather
than with the 20/20 vision of hindsight.” Grahum, 490 U.S. a2 396. The tesitis objective not subjective,
therefore the subjective intent of the officer is irrelevant to the inquiry. /d. a2397-9. “Excessive force
claims, like most other Fourth Amendment issues, are evaluated for objectiwereasomableness based upom
the information the officers had when the conduct occurred.” Saucier, 533 WS. at 207.

The second prong asks “whether the officer might have reasonably belicved that his actions were
reasonable.” Sheldon, 178 P.3d at 463. As the Saucier Court explaimed: “AmofTicer might correctly
perceive all of the relevant facts but have a mistaken understamding as to whdher a particular armount of
force is legal in those circumstances. [F the officer's mistake as to what the faw reqmires s reasanable,
however, the officer is entitled to the immunity defense.” 533 U.S. at 205. This standard encommpasses
reasonable but mistaken beliefs of the officer, even when the officer has viollsed a constitutionall right by
acting objectively unrcasonable. Sheldom, 178 P.3d at 463. “H the law d[oesnot pad the officer on
notice that his conduct would be clearly unlawful, summary judgment based mn qualified immumity is
appropriate.” Id at 463 n. 11 (citing Sumcier, 533 U.S. at 202). “The law i ‘tlearly established if the

Olson v. City of Hooper ¢t ai, Page 3 of UQ
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contours of the right are sufficiently clear that s reasonable official would understand that his actions
violate that right.™ Prentzel v. State, 169 P.3d 573, 586 (Alaska 2007) (citatioms omitted); see also
Anderson v. Creighton, 483 U.S. 635, 640 (1987). “This is not to say that an official action is protected
3 by qualified immunity unless the very action in question has previously been held unbawful; but it is to
say that in the light of pre-existing law the unlawfulness must be apparest.” Hope v. Pelzer, 536 U.S. 730,
739 (2002) (internal citations omitted); see also Sheldon, 178 P.3d at 466 (directing lower courts to strike
balance between officers always on notice from gemeralized use of force statutes and officers never on

,‘,_

s}
§ notice that their particular use of force under their specific circumstances unlawful).
y The Alaska Supreme Court rejected the argument that the generalized use of force statutes - AS §
i ; 11.81.370 and AS § 12.25.070 - provided “notice to officers that specific actions taken in specific
circumstances may or may not be reasonable.” Sheldon, supra. The Alaska Supreme Court instead
F '} adopted the approach of looking within Alaska and to other jurisdictions for cases, laws, or regulations
| which “would suggest that the type of action taken by the officer is considered unlawful. The existence
: { of such laws or cases would demonstrate, or at least serve as probative evidence, that there was some kind

of ‘notice’ that the officer could have had about the legality of his actions.” /d The focus is on what
reasonable officers in the same position “could have about the legality of his actions,™ with mere
subjective beliefs about the reasonableness of the force insufficient. Sheldon, 178 P.3d at 465.

) [II.  DISCUSSION
This Court has reviewed the record in this case, including: the pleadiings; affidavits from the plaintiff;
} the defendant officers; the deposition testimony; the police audio recording of the incident; the exhibits
' and submissions of the parties; the motion work; and the oral argument. At the onset, this Court agrees
} with the Plaintiff that the officers’ use of force here should be viewed in stages. Drawing all inferences in
favor of the non-movant Plaintiff asserting the injury, this Court finds that the initial Taser usage of the
Defendant officers on the handcuffed but actively resisting Plaintiff in this case was objectively
; rcasonable. This Court finds that subsequent uses of the Taser by Officers Simon and Joseph was not
objectively reasonable, but it was within the range of force reasonable officers in the defendants’ position
could have believed reasonable and lawful. '
In this case, on December 26™, 2006, at approximately 3.55 a.m., the City of Hooper Bay Police
received a request for a welfare check at the Olson residence in Hooper Bay from ,
informed police dispatch that her boyfriend, the Plaintiff Thomas “Boya™ Olson, was intoxicated in the
home and that there were several small children these without other supervision. According to Mr.

Olson’s affidavit, the children in the apartment were ages 5,3 1/2, | 2 and | month respectively. See

' Plaintiff withdrew is complaint against Officer Dimitri Oaks on record on July 31, 2008.
Olson v City of Hooper et al., Page 4 of 10
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Exhibit 2 of Plaintiff’s Motion, Olson Affidavit. The Plaintiff admitted in his affidavit that he amad his
brother .  had “drank a couple cups of homebrew™ earlier that cvening but disputes thast he was

intoxicated during these events. /d. Sgt. Nathan Joseph and Officer Dimitri Oaks of the City of BHooper
Bay Police Department responded to the home. The entirety of the officers’ interaction with the HPlaintiff
is audio recorded. The two officers observed that both the door at the artic entry was open as welll as
another door that led into a downstairs storage area and into a stairwell were open. Joseph Depossition, p.
12; Oaks Deposition, p. 18. The Plaintiffs affidavit admits that the artic entry door was open, and the

Plaintiff at oral argument stated that both these doors were in fact open. See Exhibit 2 of Plaintifif's
Motion. The audiotape reveals that Sgt. Joseph knocked on the inside door a series of four timess and one
of the children invited the officers in. Joseph Deposition p. L 1; Oaks Deposition p. 16. The twoofficers
proceeded upstairs to the living area. Joseph Deposition, p. 12; Oaks Deposition, p. 19; Olson AdTidavit
p. 3 (son may have opened door at top of stairs). A child’s voice can be heard on the audio tape speaking
with the officers after the officers make entry. The inside of the living arca was hot and there wass at least
one light on in the single room. Joseph Deposition, p. 12; Oaks Deposition p. 19; Olson Affidawiit. Sgt.
Joseph approached the Plaintiff as he was sleeping and shined his flashlight into his face. From tthe
audiotape, Sgt. Joseph announces that he was in the house to do a welfare check, that the door wass open,
and asked the Plaintiff to stand up ‘to run a real quick test’ om him. Sgt. Joseph put the umarmed Plaintiff
in handcufFs with his hands behind his back in the bed for the purpose of investigative detention after the
Plaintiff started to sit up and clench his fists. Joseph Deposition p. 19; Oaks Deposition p. 37. OMTicer
Joseph stated in his deposition that he decided to arrest both adults, presumably for Endamgering ithe
Welfare of a Child in the Second Degree, after smelling alcohol on their breath.  See Premtzel, 1699 P.3d at
587 (warrantless arrest for very minor criminal offenses justified under federal law, quuting 4iwaxer v.
City of Lagoe Vista, 532 U S, 318, 354 (2001)). This Court declines the Plaintift’s invitation to seecond
guess this decision of the officers in not considering alternatives to arrest. Sheldon, 178 P.3d at 4467.
While the severity of the crime the officers were investigating on the welfare check is a
violation,’ both of these officers stated in their deposition testimony that they knew the plaintifi’ss
aggressive past history with police. Sgt. Joseph stated in his deposition that he knew the Plaintifif had “a
past history with other police officers that responded to calls™ and that he knew from his review of
Jepartment records that the Plaintitf had “been assaultive towards police officers im the past.” Josscph
Deposition, p. 13-15. Officer Oaks stated in his deposition that he knew the Plaintiff from a prevvious

encounter for disorderly conduct. Oaks Deposition, p. 59.
This Court finds, from the evidemce presented, that the Plaintiff actively resisted arrest amd that

the situation before force was applied was rapidly escalating out of control. The Plaintiff refusedd to
PAS§ IS ELO@X2), (<)
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comply with numerous verbal commands and remaiwed belligerent throughout the initia encounter,
before any force was applied. This was conceded boy the Plaintiff at oral argument. It is apparent firom
the audio recording of the contact. Childrem are scrreaming and crying. The Plaintiff becomes very

5 agitated and yells repeatedly that the officers are trempassing. ‘The Phintiff’s brother ' . it heard
: 3 throughout the tape yelling encouragement to the Pllmintiff. Sgt. Joseph stated in his deposition that he
+ had to hold . legs down to prevent him: fom kicking, which Mr. Olson said he was about to

do. Joseph Deposition at p. 32. Sgt. Joseph can be: keard calling for backup officer at least twice om the

tape as the Plaintiff becomes more agitated. Sgt- Clrles Simon arrives and, with Officer Oaks, attempts

to escort the Plaintiff out of the house. All three failli the floor. The Defendant kicked at and attemnpted

to bite the officers while on the floor, prior to the T:mer deployment. Oaks Deposition p. 29, 51; Joseph

Deposition p. 30-1. Sgt. Joseph deployed the cartriullge of the Taser from his position. It is undisputed

; ’ that this deployment was not effective, as ondy one diart made contact with the Plaintiffs skin, which

’ broke the circuit and prevented the five secomd electical charge cycle from being effective. Sgt. Samon

then deployed his Taser on the Plaintiff in the ‘drive stun’ mode. The Plaintiff stated on the audiotape “Is
that all you got? . . . Feels like a vibrator.” Viewimg facts in the light most favorable to the nonmowant,
the Plaintiff was Tased fifteen to cighteon times’ by Sgt. Simon and Sgt. Joseph while he was handeuffed,

o wilh most occurring when the Plaintiff was seated vith the Plaintiff's legs wrapped around a ceiling to
floer pole in the house and at lcast some while he was prone on the ground on his stomach.

' This Court finds the initial deployment of tthe Taser by Sgt. Joseph and the initial deployments by

Sgt. Samon objectively reasonable. The officers weme faced with an immediate threat of bodily harw frem

the Pmintiff kicking and biting them in a rapadly deteeriorating situation in the home. In his depositiion, the:

s

i

4 Plaimtff’s own expert, Dr. Michael D. Lyman, candfidly stated that pepper spray would have been am

; i appropriate use of force in the circumstances presemied, which is on the same continuum of force as a

: nonlethal compliance technique as the Taser under tiboper Bay’s policies. Compare Lyman Deposition

at 96 with Defense Exhibit G page 3. This Court deues not suggest that the department’s policies are
equivalent to the constitutional finding of obgective measonableness; however, this Court is in agreememt
with the authorities, here cited by the Plaintiff, that &aw a parallel between nonlethal uses of force for
purposes of constitutional analysis. The use of the Taser to subduc a suspect who repeatedly ignores
police instructions and acts belligerently towards palice is not excessive force. See eg. Livoyinavioh w

Barner, 525 F.3d 1059, 1073 (11" Cir. 2008) (citing Draper v. Reynolds, 369 F 3d 1270, 1278 (1™ Cié),

! There is a genutne issue of disputed fact on how many tiimses the Plaintiff was Tased, with Plaintiff in their

response motion stating ‘twelve to fifteen times' and Playmtiff's expert estimating a range of 15 to 18 times

Compare Plaintiff's Motion at 17 with Plaintiff s Exhibitt ®at p.7 para.56. Taking all issues of material fact im favor

of the party asserting injury, this Court wiil use the experm’s estimation.

Olson v City of Hooper et ol Page 6 of 10
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cert. denied, 543 U.S. 988 (2004)). This Court holds that those initial deployments were objectively

reasonable and not excessive.

This Court, however, agrees that “the issue becomes less clear” with each application of the
Taser. Beaver v. City of Federal Way, 507 F.Supp.2d 1137, 1140, 1144-5 (W.D. WA 2007). This Court
holds that there is a genuine issue of material fact presented as to the objective reasonableness of the
subsequent uses of force. This Court will thea proceed to analyze these under the second prong of the

qualified immunity inquiry.

IV. WHETHER THE OFFICER MIGHT HAVE REASONABLY BELIEVED THEIR

ACTIONS WERE REASONABLE?

The Plaintiff and the Defendant both cite to unpublished decisions for the proposition that the
officers had notice of the lawfulness of their conduct. This Court rejects that unpublished ordexs from the
federal district courts in Washington and California would give notice to officers in Hooper Bay, Alaska,
of the unlawfulness of their conduct. The Plaintiff in oral argument conceded that these decisioms woumld
not themselves serve as notice. This Court also rejects the notion thet the unpublished superior court
order in Page v. City of Kotzebue, 2KB-07-76CI, would give notics to officers im Hooper Bay that thesir
conduct was lawful. None of these cases are examples of citable authority that give guidance to
practitioners.

The Defendants in their reply and at oral argument heavily rely upon Shzldon for the proposition
that the officers could have had a reasonable belief that their conduct was lawful given the type of force
approved by the Alaska Supreme Court there. This argument is misplaced. First, Sheldon was decidexd
on March 14%, 2008, far after the arrest of the Plaintiff here and thus it cannot sexrve as a basis for finding,
that the law was clearly established in December of 2006. Second, in Sheldon, the court focused its
analysis on injuries resulting from a ‘bear hug’ and takedown maneuver used by the village police offiicer.
Estate of Logusak, 185 P.3d at 109 (citing Sheldon, 178 P.3d at 462). The Sheldon court held that thaz
particular use of force by the village police officer was not unreasonable. As the court later explained in
Logusak, “Because the VPO did not reasonably know that a ‘bear hug’ could result in Jeath and becamse
the act itself was not on its face excessive or egregious, we held that he had acted reasonably and that
therefore the city was immune.” Estate of Logusak, 185 P 3d at 109 (citing Sheldon, 178 P 3d at 467).
[his Court declines to read Sheldon as providing notice that this particular use of force in this set of
circumstances was reasonable.

The Plaintiffs in their opposition heavily rely upon Beaver v. Uity of Federal Way, 2006 WL
3203729 (W.D. WA 2006 X unpublished), later proceedings in, 507 F Supp.2d 1137 (W.D. WA 2007, for

the proposition that the officers’ use of force was objectively unreasonable and that they were am notice

Olson v. City of Hooper et Jl., Page 7 of 10

Case No. 1BE-07-26 Cl
FExc.355
f

]

{

N
f
1




]
1

-

-

i
3

from the decision that their conduct violated established law. The Plaimtiff also argues tha there is a
genuine issue of material fact on the voluntariness of the Plaintiff’s kicking movements by virtue of the
Taser’s ability to cause involuntary muscle contractions, which the Plaimtiff contends the Reaver decision
Supports.
In Beaver, the plaintiff sued two officers and the City of Fedewal Way pursuant to 42 US.C. §

1983 for excessive force that deprived the plaintiff of his constitutionad nights under color of law. Beaver,
507 F Supp.2d at 1139. The specific facts, as found by the magistrate™s report and recomnnendatiom, were
that the plaintiff was Tased after flecing from a reported residential busrglary and after disreegarding an
officer’s verbal command to stop. Beaver, 2006 WL 3203729 *6. The wse of force at issuse was cight
deployments of the Taser on the unarmed plaintiff, who was given incamsistent commands ‘by the tavo
officers on the scene on how to comply. 7d. at *2,6. The distriet court adopted the magistuate’s finsling
that there was a genuine issue of material fact on excessive use of force and declined to dewcide whexher
the law put the officer deploying the Taser on notice that his comduct would be clearly unloawful, instead
finding that “there are factual disputes as to the parties” conduct or mostives” that summary jjudgmemt is
inappropriate to resolve. Jd. at *3. The case proceeded w a My,, mon-jury trial in fromt of the:
magistrate, who issued his findings of fact and conclusions of law. Bemwer v. City of Fedemal Way, 507
F.Supp.2d 1137, 1140 (W.D. WA 2007). The court found that the initial three recorded uses of the: Taser*
were objcctively reasonable, and that while “the issue becomes bess clea” with each application of the
Taser, the court would not second guess the officers decision to apply the Taser for the firsst few
applications in a rapidly evolving situation where he was alone with a ficdony suspect undesr the mflmence
of intoxicants who ignored his verbal commands. /d at 1144-5 (citingg Graham, 490 U.S. =t 396). Asto
the subsequent deployments, the court found they were objectively unmessonable, but that the officers
were nevertheless entitled to qualified immunity because at the time tine Fourth Amendmenst violatiion
occurred, “the contours of Fourth Amendment jurisprudence and, in psmicular, excessive fiorce clains of
this type, were not sufficiently clear that a reasonable officer would haswe understood that mmmitiple tasings
of Mr. Beaver under these circumstances violated his rights.” Beaver, 587 F.Supp.2d at 1 R48.

First, this Court rejects the notion that the unpublished summary Judgment order im Beaver-would
give notice to officers in Hooper Bay of the unlawfulness of thew condimet. Second, this Caourt
views the Beaver court’s approach to decline to decide om summeary judgment the second prong of tthe
qualified immunity and then decide to grant qualified immunity aftcr tmiad as inconsistent writh Saucier.
Compare Beaver, 507 F.Supp.2d 1137 with Saucier, 533 U.S. 2 200-11 (privilege of qualifiied immumity
Uis effectively lost if a case is erroneously permitted to go to trial”). This Court disagrees \with thax

‘ he plaintiff in Beaver stipulated that the police had probable cause ®0 arresst md ta the first applicaation of thhe

Taser. Beaver, 507 F.Supp.2d at 1143,
Olson v City of Hooper ¢t al , Pages B of 10
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court’s decision to decline to decide the second prong of the qualified immunity standard on susnmary
judgment, as inconsistent with federal and Alaska precedent. Accordingly, this Court declines #o followw
this approach. This Court also finds this casc factmlly distinguishable from the one at bar and mejects tthe
Plaintiff's arguments; that the Beaver court’s decision supports their other arguments here. This Court
also notes that, according to the CM/ECF docket system, the Beaver litigation and decision of e lowesr
court is stayed pending direct appeal to the Ninth Circuit Court of Appeals (Ninth Circuit Dockset No. 087-

35814).

The Plaintiff’s expert suggests that the International Association of Chiefs of Police Mosdel Poll -
on the use of Electronic Control Weapons is an appropriate standard to measure the conduct of Bgt.
Joseph and Sgt. Simon. However; the Plaintiff has offered no evidence that this model policy hms beem
adopted by any police agency within Alaska. Ewen if the policy had been adopted, it limits the mse of
Taser to situations like the case at bar, where it “reasonably appears necessary to control or subdiue 2
violent or potentially violent person.” See Plaintiffs Exhibit 9, page 6.

The Defendants point to the Hooper Bay Police Department General Order on use of the
_Advanced Taser for the argument that the officers were instructed by the policy as to the objectively
reasonable level of force for the Taser, and therefare their reliance on the policy, even if mistaksen, was:
reasonable. The-policy-reads in relevant part: “The Advanced Taser shall not be used on a restemined orr
controlled subject unless the actions of the subject present an immediate threat of death or greag bodily
harm or substantial physical struggle that could wesult in injury to themselves or any other persom
including the deploying officer.” See Defendant’s Exhibit G, page 8. Chief Hoelscher testified at his

deposition that he chose this policy from several model policies he obtained from an onlime netwvork of ~ ,' }
police departments; he adopted the policy unedised See Hoelscher Deposition, page 7-8. ‘
This Court has grave concerns about the implications of the Defendant’s argument. Chuief amomag , 3

these concerns is that police departments may, out of self-interest to avoid suit, elect to adopt regguistionns
that are facially, objectively unreasonable and thees argue that officers are entitled to qualified imsmunityy N
for their reasonable reliance upon them. The comverse could also be true — that a police officer who
otherwise would be entitled to qualificd immunity for reasonable but mistaken beliefs as to the Hawfulseess
of his or her conduct would be deprived of that ammunity by an internal department regulation thas setss
higher standards than the Fourth Amendment baseline, as no reasonable ofTicer in their positiom. at that
department could have thought that action would be lawful. This Court notes for the record thatt the
officers here could have reasonably relied upon this policy on the use of the Taser as part of thetir trainimng,
but rejects the Defendant’s argument that this sheould be accorded any weight under the qualified

immunity analysis. Though the Sheldon court directed lower courts to review “regulations whiath wouldd

suggest that the type of action taken by the officer is considered unlawful,” this Court doubts theet interraal
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department regulations of the department being swed showld be he piece of “probative evidence that there
was some kind of ‘notice’ that the officer could have had sbout the legality of his actions.” Sheldon, 178
P.3d at 466.

Upon review of Alaska and the law presested by the parties, this Court finds that, at the time of
the arrest here, the contours of Fourth Amesdmens jurispwredence on the claims of excessive force
involving Tasers was not sufficiently clear such thxat a reasonable law enforcementofficer in the officers’
position under these circumstances would have kown thest the multiple tasings of the Plaintiff violated
his Fourth Amendment right to be free of excessiwe use of force. “The qualified immunity standard
‘gives ample room for mistaken judgments' by presecting ‘all but the pininty incompetent or those who
knowingly violate the law.” " Hunter v. Bryant, 502 U.S. 224, 229 (1991) (quoting Madley v. Briggs, 4175
U.S. 335, 341(1986)). This Court finds Sgt. Joseph and Simon are cntitled 1o qualified i immunity.
Sheldon, 178 P.3d at 467,

IV.  CONCLUSION
The Defendant’s Motion for Summary Judgment on Qualified Immunity is GRANTED :s to
Defendants Officer Charles Simon and Officer Nashan Joseph. Since any liability that might attach 1 the
municipality here is derivative of claims against the two isdividual officer defendants, summary judg:nent

is also GRANTED to the City of Hooper Bay.
Dofendants shall file the appropriate finall judgnsest forms within 20 days of entry of this c.rder,

pursuant to CR 56(c).

IT IS SO ORDERED.

Dated at Bethel, Alaska this Ist day of Septemben 2008.

o ‘\\"\‘ ( 3\
"“"‘-'.';)‘ ‘I'Leonard . Devaney
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