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IN THE SUPERIOR COURT FOR THE STATE OF ALASK A
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
PlaintifT,

vS.

ROBERT DUANE GIBSON 1,

DOB:

APSIN ID: 6380995
DMV NO.

SSN: .
AIN: 106-79]1-012

)
)
)
)
)
—)

DOB: .
APSIN ID: 6842392
DMV NO.

SSN:

ATN: 107-277-579

Defendants.
CR Robqn Duane Gibson IIT)

CR )

INDICTMENT

o N

No. 3AN-502-6009

1 cenify this document and its anachments do not contain the (1) name of a victim of a sexual offense listed in AS
residence or business Address or telephone number of 8 victim of or witness 10 any offense unless it is an address identifying the place of a
crime or an address or telephane Aumber in 4 transcript of a count proceeding )

The following counts charge & crime invelving DOMESTIC VIOLENCE us

Count] - AS 11.71.020(a)(2)
Second Degree Misconduct Involving A Controlled Substance
Robert Duane Gibson - 001

Count 11 - AS 11.71.020(3)(2)
Second Degree Misconduct Involving A Controlled Substance
Robert Duane Gibson - 002

Count II] - AS 11.71.020(3)(2)
Second Dcgree Misconduct Involving A Controlled Substance
Robert Duane Gibson - 003

(S
"

"o
L5
D
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Count IV - AS 11.71.040(a)5)
Fourth Degree Misconduct Involving A Controlled Substance
Robert Duanc (nbson 004

Count V - AS | l.7l.020(a)(2)

Second Degree Misconduct Involving A Controlled Substance
- 001

Count VI + AS 11:71.020(a)2)

Second Degree Misconduct Involvmg A Controlled Substance
- 002

Count VII- AS 11. 71. OZU(a)(Z)

Second Degree Mlsconduct Involving A Controlled Substance
(- 003

Count VTII - AS 11.71. 040(5)(5)

Fourth Degree M:sconduct Involving A Contiolled Substance
- 004 ‘

e

THE GRAND JURY CHARGES; : . |
Count A,

That on or about the fuly 10 2002, at or near Anchoragc in the Third
Judicial District, State of Alaska, ROBERT DUANB GIBSON manufacturcd a material,

compound, mixture, or preparation that comamcd‘m:mamphctammc, or its salts,

o

»
e

isomers, or salts of isomers. |
All of whxch isaclass A fclony offcnsc bcmg contrary to and in violation

of AS 11.71.020(a)(2) and against the peace and dignity of the State of Alaska.

Count I1 | ’
That on or about the July 10, 2002, at or near Anchorage in the Third
Judicial District, State of Alaska, ROBERT DUANE GIBSON manufactured a material,

compound mixture, or preparation that contained mcthamphetamine, or its salts

isomers, or salts of i isomers.
All of which is a class A felony offense being contrar) to and in violation

of AS 11.71.020(a)(2) and against the peace and dignity of the State of Alaska.

Indictment
State v Gibson 3JAN-502-6007
State v Bevin JAN-502-6009
Page 2 of 4
| 10

270
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Count 11

gly kept or maintained any

store, shop, warehouse, dwelling, building, vehicle, boat, aircraf, or other Structure or

place which was used for keeping or distributing controlled substances in violation of a
felony offense under this chapter or AS 17.30.

That on or about the July 10, 2002, a
Judicial District, State of Alaska,

possessed an immediate

precursor of methamphetamine, or the salts, isomers, or salts of isomers of the

That on or about the Tuly 10, 2002, at o

T near Anchorage in the Third
Judicial District, State of Alaska,

‘Possessed an immedjate

precursor of methamphetamine, or the salts, isomers. or salts of isomers of (he

Indictment
State v Gijbson 3JAN-S02.6007
State v Bevin 3AN-502-6009

Page 3 of 4 00077’
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14

15

1]

immediatc precursor of the methamphetamine, with the intent 10 manulacture any

isomers, or salts of isomers.
All of which is a class A felony offense being contrary to and in violation

of AS 11.71.020(a)(2) and against the peace and dignity of the State of Alaska.
Count V11

That on or about the July 10, 2002, at or near Anchorage in the Third

Judicial District, State of Alaska, ! possessed an immediate

precursor of methamphetamine, or the salts, isumners, or salts of isomers of the
immediate precursor of the methamphetamine, with the intent to manufacture any
material compound; mixture, or preparation that contains methamphetamine, or its salts,

isomers, or salts of isomérs.
All of whnch xs a class A felony offense bcmg contrary to and in violation

of AS 11.71.020(a)(2) and against the peace and dlgmty of the State of Alaska.
Count VIII : .

bistﬁct, State of Alaska, knowingly kept or maintained any store,

shop, warehouse, dwelling, building, vch_iclc, boat, aircraft, or other structure or place

which was used for keeping or distributing controlled substances in violation of a felony

17

18

offense under this chapter or AS 17.30.
All of which is a class C felony offense being contrary to and in violation

of AS 11.71.040(a)(5) and against the peace and dignity of the State of Alaska.

-1
DATED this _4_-Q_‘aay of September, 2002 at Anchorage, Alaska.

material compound, mixture, or preparation that contains methamphctamine, or its salts

That on or about July 10, 2002, at or near Anchorage in the Third Judicial

A true bill
: had .] L e
Grand Jury Foreperson % Keri Ann Bfady
’ ) AssjStant District Attorney
Bay'No. 9711084

Indictmen
State v Gibson JAN-S02-6007
State v Bevin JAN-S02-6009

Page 4 of 4 q,!q?7,’
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WITNESSES EXAMINED BEFORE THE GRAND JURY:
Detective Ed Bryant

Officer Gerard Asselin

Indictment
State v Gibson JAN-S02.6007
State v Bevip JAN-502-6009
Page 5 of 4
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[N THE SUPERIOR COURT FOR THE STATE OF ALASNKA
ANCHORAGE

THIRD JUDICIAL DISTRICT

STATE OF ALASKA,. )
: )
Plaintiff, )
y
v. ) .
y .
)
) Case No. 3AN-502-6009 Cr.
Defendant. ) '
MOTION TO SUPPRESS EVIDENCE SEIZED
AS A RESULT OF THE WARRANTLESS
SEARCH OF RESIDENCE

o ‘ ———VRA CERTIFICATION: . ..~ ¢ = .. . Lo
I certify M&hm--ﬂim-mtth‘a)unuinohMu‘do‘xﬂoﬂmﬂsﬁﬁ“llﬂ.[ﬂ;-
or(‘))anidam,-amdmumumnmbtohmdamnwoftiynhallhumwm;
idan.ifymapnaoruaiuahhqmnqgrmhpbaumrhpm_djwm cichure
R .‘_'."‘71~;‘;,:“’:‘-“.:"' L Ty

infonmaatios wis ordered by the cowty’ - V.
 through undersigned counsel, Glenda Kerry, Assistant Public

Advocate moves pursuant to AK CONST Art. 1, Sec. 14, the Fourth Amendment to
the United States Constitution, and Rule 412 of the Alaska Rules of Evidence for an
order suppressing all evidence seized as a result of the warrantless search of her

residence.
The attached memorandum of law, and the pleadings on file support this
motion.
?37“ :r:\..urs, 333
Dated this aday of gl 2008.at Anchorage, Alaska.
Sy
) VA
This 8 10 ¢ VIR AL A cUEy of IN@ISre)oung Glenda Kerry. B No. 961 8 “,A L
's%b;é"“ i Assistant Public Advocate N "’L‘h ,
D

e e LT
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1
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
G a 2 THIRD JUDICIAL DISTRICT AT ANCHORAGE
n ] * | STATEOF ALASKA, ) |
, . )
Plaintiff, )
- 5
)
m o, )
)
i )
H ) Case No. 3AN-S02-6009 Cr.
P , 8 Defendant. ) ‘
9
- MEMORANDUM OF LAW IN SUPPORT OF
I ' 0 MOTION TO SUPPRESS EVIDENCE SEIZED AS A
- " RESULT OF THE WARRANTLESS SEARCH OF RESIDENCE
'2 VRA CERTIFICATION . ]
, / lcentfyu:qMtda:mmdhmwumh(l)hmulﬁnborlmwoﬂqluhﬂ12.61.107
; m(?)anu&mabmimunddmaaukphmmmhroﬂmdaﬂmbwommuhnmwh.
13 idenﬂfymnphccoluncﬁmqhhmaddruawlepbangambuhanmdpoflmmmdnbupdh
lniunnnionwumtvyueoun.h e T T oor e T R "‘J e

8 I. Pertinent Facts
On July 10, 2002, at approximately 4:40 p-m. Officers Stanfield and Doll

17
were dispatched to a residential trailer regarding a domestic violence disturbance,

possibly involving a knife. According to the Incident History Detail, a female called 911

o

reporting that a male was threatening to stab her in the head. (Disc. 28/1) When the

officers arrived they heard female screams coming from inside the trailer. As the police
» “tumbled out” the door

n
-

Ll = T
1
* Fax (907) 269-3535
3

o
hy
[N

approached the trailer the female, later identified as '

of the residence. (Disc. 11.4) She was for the most part naked and screaming for help.

age.
269-3500
3

Anchaox,
907)
N

(Id.) She then went back into the residence. As she did s0, a male appeared and stood at

Phone (
]

(8]
- 3

the doorway. At this point, both officers drew their pistols and ordered the male to come

out of the trailer. (Disc. 11,6) This man compiled with the police command.

Exc. 7
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The male, Robert Gibson, was identified, cuffed and placed into custody.
Standing inside the trailer, asked if she could put her pants on. The police officers
ed her to come out of the residence. (Disc. 11/6).

told her she could. The officers then ask
ce she put

She asked if she could first put on her shoes. The police told her she could. On

her shoes on, she stepped out of the trailer. At this point, according to the police report,

(Id.) Officer Stanfield noticed that . right eye was

she became uncooperative.
n the back of her head. No other

swollen and turning color and that she hadacuto
injuries were observed. The officers asked her if anyone else was in the trailer. She stated

there was not. (Id.)

When Officer Asselin arrived, one of the other officers asked him to watch

field and Doll entered the trailer without a

both . and Gibson while Officers Stan

warrant. (Id.) According to the police report, they entered the

“there was no one inside who was dying or in need of medical

they determined that a meth lab

trailer under the auspices of

assuring themselves that

attention”. (Disc. 11/6) As they proceeded to the kitchen,

had been set up in the trailer. (Id.)
The officers then left the trailer and asked Officer Asselin to go inside the

trailer and take a look at what was in there because he was certified to “take down meth

ntered the residence, without a warrant, looked around and

labs.” Officer Asselin ¢
lab in the

concurred with their assessment that there was indeced a methamphetamine
admitted that

la

trailer. (Disc. 11,6) Officer Doll proceeded to interview

Gibson had been making methamphetamine in the trailer for some time for their personal

use. (Disc. 11/4)

Exc. 8
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B Officer Bryant eventually sought and obtained a scarch warrant to search

2
B s the residence. His affidavit in support of the scarch warrant relied on the observations of

P B ‘ Officers Stanfield and Doll when they conducted their initial warrantless search of the

r i | residence.

b 6

was eventually indicted on three counts of Second-Degree

7
Misconduct Involving a Controlled Substance in violation of AS 11.71.020(a)(2) and on

one count of Fourth Degree Misconduct Involving a Controlled Substance.

She moves to suppress all evidence seized as a result of the warrantless

"
search of her residence including her statement to the police officer.

1. Legal Argument
A warrantless entry by police into a person’s home is per se unreasonable

and violates both the state and federal constitutions unless it falls within one of the

16 .
limited exceptions to the warrant requirement. Payton v. New York, 445 U.S. 573, 586,

17
589-90 (1980); Johnson v. State, 662 P.2d 981, 984 (Alaska App. 1983). When Officers

18
Stanfield, Doll and Asselin entered i residence they did so without a search

20 warrant. The state may attempt to uphold this warrantless search arguing that two

21 . . . .
exceptions to the warrant requirement apply - the protective sweep and emergency aid

* Fax (907) 269-3535

22
exceptions. As discussed below, it is clear that the officers had no evidence to support

23

Phane (907) 269-3500

24 etther exception to the warrant requirement.

25 A. The Protective Sweep exception does not apply.

26 Cy s . .
In Alaska, to prove a search falls within the protective sweep exception (0

the warrant requirement, the state must prove that:

Exc. 9
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1. the officers had reasonable cause to believ
pects — beyond those under police control — were

e their safety was in danger

because additional sus

present and posed a threat o the officers and

2. the search was narrowly limited to areas where the officers could find

dangerous persons.
49 P3d 1128, (Alaska App. 2002) citing Early v. State, 789 P.2d 374,

Maness v. State,
664 P.2d.589, 596 (Alaska App. 1983); Spietz

376 (Alaska App. 1990); Murdock v. State,
v. Srate, 531 P.2d 521, 525 (Alaska 1975).
sor LaFave writes that the reasonable suspicion test artic

ie, 494 U.S. 325 (1990) requires

ulated by the

Profes

United States Supreme Court in Maryland v. Bu

n both (a) that another person is there, and (b) that the person is

vol. 3, section 6.4(c), p8. 326-27. Thisis

formation

reasonable suspicio

dangerous. LaFave, Search and Seizure,

especially true when “the arresting officers are not possessed of concrete in
tending to show that other persons are presently in the premises entered”. ld.

Given the information contained in the police reports, it does not appear
that Officers Stanfield and Doll had information upon which to form a reasonable belief

(hat a another person was present much less that that person was dangerous and posed a

to their safety. The 911 call clearly revealed that only
aken into custody, the officers asked '

danger two people were involved in
if

a domestic dispute. Once Gibson was t
he too was

the trailer. She stated there was not. By this point in time, $

anyone else was in
atsoever to believe that other

under police control. The officers had no information wh

Exc. 10




)
)
g

-

3
4
s
g
g

A .
907) 269- 950

19

20

21

22

23

24

26

837, 841 (Alaska App. 1982). Three conditions must be met for the emergency aid

|

people were present in the trailer who poscd a danger to officer safety. The protective

.’

sweep exception ta the warrant requirement is inapplicable to the case at bar.

B. The emergency aid doctrine does not apply.

Under the emergency aid doctrine, the police may enter a dwelling without
a warrant when an “officer has reasonable grounds to believe that there is an immediate
need to take action to prevent death or to protect persons or property from serious injury.

Williams v. State, 823 P.2d 1, 3 (Alaska App. 1991) citing Gallmeyer v. State, 640 P.2d

doctrine to apply:
1. The police must have reasonable grounds to believe that there is an

emergency at hand and an immediate need for their assistance for the

protection of life or property.

2. The search must not be primarily motivated by intent to arrest and seize

evidence.
3. There must be some reasonable basis, approximating probable cause, to

associate the emergency with the area or place to be searched.

Gallmeyer, 640 P.2d at 842,
In Harrison v. State, 860 P.2d 1280 (Alaska App. 1993) the count upheld a

warrantless scarch of a residence based upon facts that created reasonable ground to
believe that there was an emergency which required immediate assistance. The case is

illustrative of what is minimally required in order to find this exception to the warrant

requirement.

Exc. 11
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There, a Trooper went to Harrison's residence to serve 3 misdemeanor

arrest warrant. When the trooper puiled into the driveway, she observed a person whom

believed was Harrison sitting at a kitchen table with his head on his arms. She

she
e window and still no

knocked on the door; there was no response. She knocked on th

response. Becoming concerned that something might be wrong with Harrison, the trooper

banged on the cabin window which was within a short distance from where Hamson was
seated. He still did not move. Finally, the trooper banged again on the door with her
flashlight. When there was still no response, she opened the door and called out to

Harrison. When he did not respond to her, she became increasingly concerned that
Harrison might be injured or even dead, so she walked up to where Harrison was sitting.
Once she reached Harrison, she noticed drugs all around him on the kitchen table. The

trial denied a motion to suppress which was upheld by the appellate court.

Unlike the Harrison case, Officers Stanfield and Doll had no information of
;
‘any kind to be believe that there was an emergency at hand inside the trailer that required
their immediate attention. Despite what the officer wrote in his report, the officers had no

reason to believe that “there was [someone] inside who was dying or in need of medical

attention”.

-

The officers’ entry into the trailer was clearly unreasonable under the facts

e
.
14

of this case. They entered the residence without a warrant. Further, it is fair to conclude

that Officers Stanfield and Doll entered the residence not to search for injured individuals
but rather to search for evidence of a crime. This conclusion is supported by the fact that
once Officer Asselin armived at the scene; a officer trained to “‘take down meth labs”, the

Exc.12
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two other officers decided to enter the residence without a warrant. Afler Stanfield and
Doll preliminarily determined that Bevin and Gibson had a meth lab operation. Rather
than obtaining a search warrant at this time, the initial illegality oft/;cir entry was
compounded by Asselin’s warrantless search of the residence to confirm the initial

assessment of Stanfield and Doll.

Under these facts, there is clcarly no valid exception to the warrant
requirement to uphold this search. Accordingly, all evidence seized pursuant to the
subsequently issued search warrant should be suppressed. The search warrant was based

entirely upon the observations of the police officers during their initial warrantless entry

into the trailer.
l‘\kw
DATED this M day of “ 2003 at Anchorage, Alaska.

D)ZJ»J 44/14/ / N v
Glenda Kem} Bar Nd| 9610048 !
Assnsﬁtan{ Public Advocate for

Thigigiecu v ra® iy Jtoneacreyong

Ity D?SE myff.jf,f BTN

PRFLITIONE 3 £
Exc. 13
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, )
)
Plaintiff, )
)
V. )
)
)
)
Defendant. ) {
) Case # 3AN-02-6009 CR
AFFIDAVIT OF COUNSEL [’
STATE OF ALASKA ) )
) .
THIRD JUDICIAL DISTRICT ) (
Y

B
-

I, Glenda Kerry, do hereby depose and state that:
1. 1, along with Carmen Gutierrez, are the attorneys assigned to represent Lisa Bevin

2. Everything in this motion is true and correct to the best of my knowledge.

FURTHER AFFIANT SAYETH NOUGHT.

D0, 4l Lo/

Glenda Kerfy | #9610047’

Assistant Public Advocate

SUBSCRIBED AND SWORN to before me this 2 3 day of January, 2003, at

Anchorage, Alaska.

16 Exc. 14



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT
STATE OF ALASKA ) fl-- BT
) .
Plainiify, ) T
) ‘ E
/] i ) - Tleeg
ROBERT GIBSON, ) Co.
) A S
B Defendant. ) ﬂ: B
)
‘ 10
U Case No. 3AN-502-6007 Cr.

A O Supp Y DTOD INDI

» and hereby moves thjg Honorable Coun to issue an order
granting his motjon to Suppress evidence and to dismiss indictment,

Specifically, Mr. Gj

Amendments (0 the United States Constitution were contravened by (he Warrantless search of

his residence. Evidence Rule 4)7 also requires suppression.

Thiss o conify thar s copy of !he toregaing
s domyg mibd/q«va_gd o

O T 2 &

I - 0302077
' Exc. 15 ‘
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T

The grounds in support of said motion are set forth is the mcmorandum of points and

authorities attached hereto. r
DATED this g\-“- day of January, 2003, at Anchorage, Alaska. ;

£

{.

PUBLIC DEFENDER AGENCY

C S. WARD (79-11103)
ssistant lic Defender




IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

3
i
4 ’H THIRD JUDICIAL DISTRICT
{
s || STATE OF ALASKA )
H )
6 { l PlaintifT, )
| )
7 f‘,‘ V. )
§ | )
F' /‘ ROBERT GIBSON, ) Case No. 3AN-S02-6007 Cr.
’ , Defendant. )
’ ' 10 )
. AFFIDAVIT OF COUNSEL
YRA CERTIFICATION
‘ " , I certify that this document and its attachments do not contain (1) the name of a victim of 2 sexual offense listed
' /" In AS 12.61.140 or (2) a residence or business address or telephone number of a victim of or witness to any
o 12 j]  offense unless it 1s an address used to 1dentify the place of the crime or it is an address or telephone number in a
13 f transcript of a court proceeding and disclosure of the information was ordered by the court.
L g | I, Craig Howard, being first duly swomn, do hereby declare the following:
J 1S / I. I am the Assistant Public Defender assigned to this matter.
j 16 / 2. 1 have reviewed all the discovery provided to me by the government pursuant to
17 Cnminal Rule 16.
3 g; 18 / 3. The factual representations in my Memorandum of Points and Authorities are true
I
lgj 19 f and accurate to the best of my knowledge.
i<y .
y 20 |j . : .
§- 3 “ 4. This motion is not made for the purpose of harassment or undue delay.

o ... s‘h e
Anchor

Phone
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s f:' THIRD JUDICIAL DISTRICT
s ,',‘ STATE OF ALASKA )
;? )
6 Plaintiff, )
| )
T v. )
8 ;‘ ROBERT GIBSON, ) Case No. 3AN-502-6007 Cr.
| )
9 {’ Defendant. )
10 ” )
1 MEMORANDUM OF POINTS AND AUTHORITIES
i IN SUPPORT OF DEFENDANT’'S MOTION TO SUPPRESS
12 || EVIDENCE AND TOQ DISMISS INDICTMEN
i
13 VRA CERTIFICATION
, I certify that this document and it$ attachments do not contain (1) the name of a victim of a sexual offense listed
14 | m AS 12.61.140 or (2) a residence or business address or telephone number of a victim of or wimess to any
’ offense unless it is an address used to identify the place of the crime or it is an address or telephone number in a
15 ’ transcript of a court proceeding and disclosure of the information was ordered by the court.
16 ! I. Factual Background
! 1
17 I‘ On July 10, 2002, at approximately 4:30pm, two Anchorage Police Officers were [j
18 ’ dispatched to a trailer park, The reason for the call was an P
v 4
19 ; alleged incident of domestic violence involving a knife'. When Officers Doll and Stanfield
-
20 . : : '
‘ armived at the trailer, they observed running from the residence. She was followed by ’ {
2 '
]f \r. Gibson. Both individuals were restrained. The police were informed by 1 who was ’ !
/i the alleged victim that no other individuals were in the residence. No knife was found. The / .
23
/ police did not ask permussion to enter Gibson’s trailer. / ‘
24 .
; |
AL o
' This report was documented by a 911 call by a woman cvenrually identified as She s a co- Py
26 1! defendant 10 M1 Gibson } B
, Thig i 10 cortly that ¢ =. -\ %2 roregoing P
!: '8 bang maled/dgivere in ___-_‘:_"_L______ .
Sy

[N THE SUPERIOR COURT FOR THE STATE OF ALASKA

~r

- , J PR
s i 04 |
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Asselin waited M’zh ! and

A third officer, Officer Asselin, arrived on the scene.

Gibson while officers Stanfield and Doll entered the trailer under the auspices of “emergency

inside, however, they did observe components of whay
!

a1d” scarch. The officers found no one
|

they perceived to be a possible drug laboratory.

The two officers exited the home and conveyed their observations to Officer Asselin
n f

Asselin, who

into

the trailer for the purpose of canvassing the residence. Again, this third police entry was

without the benefit of a warrant. ;

Detective Bryant then went to the on-duty magistrate and made application for a
search warrant. Detectjve Bryant filed an affidavit in support of his warrani application. See '
arrant was issued by Magistrate Shamberg. See Addendum B "

addendum*“A." A w
arrant was executed that evening. Numerous items were sejzed and

Thew
photographed as possible evidence of a methamphetamine laboratory (hereinafter “meth lab™). i
As a result of this search, Mr Gibson was charged with numerous drug felonies. /
state’s

On September 20, 2002, an Anchorage grand jury was copy encd to histen to (he

case against Mr. Gibson and
‘ 'y 1\’“"

I90No s
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Phone (907) 334-4400
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second degree, a class “A" [elony, in violation of AS.11.71.02a). A fourth count of

g a drug house was also voted. It is from the retum of this indictment from which

maintainin

Mr. Gibson secks relief.

Mr. Gibson submits the numerous searches of the trailer violated his

Specifically,
He further alleges the warrant was improvidently granted since it was

constitutional righls’.

predicated on illegally obtained cvidence.
IL. Argument

The First Search by the Officers Was Uncontitutional.

A.
ss search by otficers Doll and Stanfield

Mr. Gibson initially submits the first warrantle

he fruits of said search is accordingly

was unconstitutional. Any warrant predicated ont

invahd.
A warrantless search is presumptively invalid. Schraff v. State, 544 p.2" 834 (Alaska

1975). There are narrowly-carved exceptions to this rule. In these narrow exceptions,
invasion of a citizen’s privacy will be permitted when there is 2 compelling need for official
* Schultz v. State, 593 P.2d 640 (Alaska

action and there is no time to secure a warrant.’

1979). There are nine recognized exceptions. These are:

1. search of abandoned property;
2 search of hot pursuit of a fleeing felon;
avaid destruction of a known seizable item,

3 scarch with probable cause to

4 search of a moving vehicle;

case can be found at Art 1§70 14

* The exact constifutional provisions which were contravened in the mstant
d the Fifth and Fourteenth aimendmients 1o the Federal Constiution

and 22 of the Alaska Constitution an
' 3
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11 /{ exigencies of the situation qualified as an exception to the Warrant Clause.

|

————

5. aninventory search:
search pursuant to voluntary conscnt

search in the rendition of “emergency aid;"

~N

8. a“stop and frisk" search; and

a search incident to an arrest.

©

chraff supr

It is the government’s burden to establish by a preponderance of the evidence that the
Zehrung v. State,

569 P.2d 189 (Alaska 1977); Chilton v. State, 611 P.2d 52 (Alaska 1980). A warrantless entry

into a house is deemed unreasonable per se unless there is a well-defined exception.

Gallmevyer v. State, 640 P.2d 837 (Alaska App. 1682).

Mr. Gibson submits none of the exceptions exist in his case. The initia) police search

was an unequivocal violation of the Warrant Clause.

The government will submit, as the police did in their reports, that the intervention

was justified under the emergency aid doctrine. In Gallmeyer, supra, the court of appeals

adopted a three prong test for establishing the “emergency aid” exception. First, the police

must have reasonable grounds to believe there is an emergency at hand and an immediate need
for the protection of life or property. Sccondly, the search cannot be motn ated by an intent to

search or arrest. Lastly, there must exist a reasonable basis, approximating probable cause. 1o

associate the emergency with the place searched. Gallmeyer at 847 A “high level of judicial

Exe. 21 ananoay
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14

15 |

scrutiny”” will be focused on the actual intent of the police officers. Gibson subnuts all three
r’

requirements of the “emcrgency aid” doctrine are lacking in this case. Unlike Gallmeyer,

Gibson and his girlfriend were already outside the residence’.

— —

This jurisdiction has ruled that a citizen's home has specific protection which shall not

be compromised by a liberal application of the emergency aid doctrine. Haskins v. H
Municipality of Anchorage, 22 P.3d 31 (Alaska App. 2000); Taylor v. State, 642 P.2d 1378 !,‘
(Alaska App. 1982) (both cases holding officer safety does not allow warrantless entry of a /[

home under auspices of “officer safety.”) In shon, the protective search doctrine does not N
[

suffice as an exception to the Warrant Clause, under the facts of this case.

Gibson'’s position is further bolstered by Zinn v. State, 656 P.2d 1206 (Alaska App.

1982). In Zinn, the police were dispatched to a report of two men discharging nfle shots

outside an apartment. The police came to the apartment and contacted the occupants (two

men). The police made warrantless entry of the apartment. Zinn was convicted of being

drunk with a weapon. The court of appeals reversed the conviction.

The count, citing Payton v. New York, 445 U.S. 572, 586, 100 s.ct. 1371, 1380, 63

L.Fd.2d 639, 650 (1980), observed that the zone of privacy of onc’s house is entitled to the

utmost constitutional protection.

“Physical entry of the home is the chief evil against which the
i

wording of the Fourth Amendment is directed ™
Payton, 445 U S. at 585, 100 S.Ct., at 1379.
|

" Siulaly, Hamison v_State, o0 P 2d 1280 Alaska App 1992) i« inapplicable  (allowing entry where officers
i

saw defendant through windowcomatose )
&

Exe. 22 A -
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} The Zinn court struck down the application of the emergency aid doctrine as a viable
reason for the entry. The court held that under the objective test of Gallmeyer, surpa, there

were no rcasonable grounds to believe that a shooting vicum or anyone else in need of

5!/ emergency aid was inside the apaniment.
Other jurisdictions have condemned as unconstitutional similar conduct as the police

actions in the instant case.
/ In State v. Hadley, 592 P.2d 576 (Del. Sup. 1999), the defendant called the police

threatening to commit suicide with a shotgun unless he was taken to a detoxification center.
After a standofT, the defendant came out unarmed and highly intoxicated. He told the police

he was lying about the shotgun and there was no need to check on his roommates.

The police made a warrantless entry supposedly looking for other persons who might

need aid. There were other occupants. There were also extensive illegal drugs found. In an

extensive opinion, the court struck down the search.

The prongs of the emergency aid doctrine could not be met since the defendant was
already outside his residence. They had no information that the defendant had a violent
background or propensity for violence. The court was highly impressed that the police had no

information that anyone inside needed assistance. The “emergency aid” doctrine must be

< <

] gé ;f predicated on more than mere police speculation or suspicion.

; 21!

: ;,

§ ! The Delaware court acknow ledged that the police have a tough job in these situations.

However, an individual’s expectation of privacy is highest as it relates 1o one's home.

Coolidge v. New Hampshire. 403 U S. 443, 91 S c1. 2022, 29 L.Ed2d 564 (1971). As such.

Exc. 23
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warrantless entrics on those fucts will not be countenanced. For the emergency aid doctnne to !

be operative, the police must believe that someone is in imminent danger. There must exist f

specific and articulable facts to support such a conclusion. Parkhurstv. Trapp, 77 F.3d 707,

711 (3" Cir. 1996) See also United States v. Waupekenay 973 F2d 1533 (10" Cir. 1992)

(Holding no emergency aid doctrine in a domestic violence case where police entered trailer l

when wife was already outside the trailer). Wood v. Com 497 S.E. 7d 484 (V'a App. 1998)

(Once defendant in a domestic violence case detained, search of home finding marijuana grow

operation illegal, search cannot be justified under either “community caretaker” doctrine or
“emergency aid” exception)®. As in Reid, infra, Gibson's case presents no “particularized™

evidence supporting the initial warrantless entry.
Another insightful case is State v. Will 885 P.2d 715 (Or. App. 1994), the defendant

was the purported victim of a domestic violence situation. The police did a warrantless entry
even though the defendant was already outside the residence. Drugs were seized. The Oregon
Court of Appeals held under its constitution there must exist a “irue emergency.” When the
defendant and her boyfriend were located outside, the court held as a matter of law that not
only did any emergency move from inside to outside, it had dissipated altogether. Id at 719.
See also State v. Sanchez 805 P 2d 157 (Or App. 1981). (Must be a true emergency.)

A proper application of the emergency aid doctrine can be seen in State v_Tummer, 716
S.W. 1d 462 (Mo. App. 1986). The police entered the home of the defendant (a murder

suspect) without a warrant. There, they located the nifle utilized in the homicide. The count

‘ The Virgima Court of Appeals discusses at length the difference berween the two doctrines It notes that the |
United States Supreme Court has uot extended the comumunity caretaker doctine to residences 497 S E 3d at -
Y
{ ]}
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l

2! the police did not search the house unul after “the defendant's
3 neighbor had informed authoritjes that the defendant’s daughter had been living with the
4
3

/ upheld the scarch because

defendant and was unaccounted for at the time of the shooting.” Id at 465. Under these

particularized facts, the officers had 1 reasonable belief that an additional victim needing aid
(761

may be inside. This s hardly the situation obtaining at bar. See also State v. Dawson,

P.2d 352) (Mon. 1988) (upholding search where defendant represented missing person was in

bathroom.)
For the “emergency aid” doctrine to be viable, the police must “‘be able 10 point o
specific and articulable facts which, taken with ratjonal inferences from those facts,

» Search and Seizure § 6.6(a) quoting State v,

reasonably warrant the intrusion. LaFave

Sanders, 506 P.2d 892 (Wash. 1973). These “specific” and “articulable” facts are sadly

lacking in Gibson's case. See State v, DeCoteau, 592 N.W. 24 579 (N.D. 1999) (drug

conviction reversed where police dispatched to domestic disturbance at trailer but participants

already outside when police arrived; no emergency aid or exigent circumstance existed.)

d
17 . ,
2 This court will also find United States v, Davis, 290 F3d 1239 (10" Cir, 2002)
’ 18
f 5 enlightening. In Davis, the 10" Circuit reversed a drug conviction asserting the warrant|css
: 19
j;- entry by the police was unconstitutional.
& 0
;; il The police were dispatched 1o a domestic violence call in the carly moming hours.
21
' /
< - f/ The police had been to this residence before and knew i as occupied by the defendant and
T
!
a3f]  hisgirifriend. The defendant upon contact was not violent. He appeared 1o be intoxicated.
24/ Hcalso lied to the police about the whereabouts of his female partner. The police made 4
i
25 e b e —— ———
2 // 48" $

/!
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11

12

13

17

18

19

20
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[

warrantless cntry ostensibly to check on the welfare of the girlfnend and her children. The [
ments in support of said search. It

oy

10" Circuit gave shon shrift to the government’s argu

noted:

i —

the question whether a warrantless

“With few exceptions.
nce constitutional must be

search of a home is reasonable and he
answered no.”

Citing

vllo v. United States

522 US 27, 121 S.Ct. 2038, 150 L.Ed 294 (2001)

mment asserted that domestic violence calls are inherently dangerous and
&

The gove
granted to an officer’s

police responding to such are at greater risk. Great deference should be
decision to commit a warrantless entry for violence may be lurking or explode with little
waming. The count soundly saw the fiction of this argument. To permit police to enter
premises because domestic calls are fraught with danger would vitiate the Warrant Clause.
estic disturbance calls from the requirements of a

The creation of a categoric exclusion of dom

warrant cannot be condoned.
ply does not fall within the

The officer’s warrantless entry into Gibson'’s tratler sim

ncy aid doctrine or the protective search exception.

ambit of the emerge
arrantless

The Ninth Circuit Court recently reversed a conviction predicated on a w

nt circumstance doctrine. United States v. Reid.

search wherein the police asserted the exige

236 F 3d 1020 (9" Cir. 2000).

The court cogently observed:

Moreover, it 1s clear that no exigent
circumstances existed 10 justify the officers” w arrantless entry

and scarch of apartment 101 “Exrgent crrewmstances are those

in which a substantial risk of harm to the persons mvolved or 1o .
(B

.

t
i[5
P N alalkal “
i
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i |
= the law enforcemcent process would arise if the police were 1o
delay a search [ ] until a warrant could be obtained.” { ‘nired

States v. Gooch, 6 F.3d 673, 679 (9" Cir. 1998) (citation
“clusquez, 850

p 1[ ; omitted) see also U{‘n‘ted States v. Delgudiilo-1
| F.2d 1292, 1298 (9" Cir. 1988). Mere speculation is nof
; sufficient to show exigent circumstances. See Unired Srates v
Cir. 1993). Rather, “[1]he

i !
'P' ’ ;.-' Tarazon, 989 F.2d 1045, 1049 (9
6 | govemment bears the burden of showing the existence of
rl i exigent circumstances by particulanzed evidence." /d. This is a
’ 74 heavy burden and can be satisfied “only hy demonstrating
/f specific and articulable facts to Justify the finding of exigent
’" . ¥ circumstances.” LaLonde v. County of Riverside, 204 F.3d 947,
: [,1 954 (9" Cir. 2000) (internal quotation marks omitted).
. ? i.’ Furthermore, “the presence of exigent circumstances necessarily
;[ ' 10 implies that there is insufficient time to obtain a warrant;
: e // therefore, the government must show that a warrant could not
" Tarazon, 989 F.2d at 1049.

have been obtained in time.’
The government argues that the warrantless search was
r individuals wcre

/
! ,
12 | justified because it was possible that othe
inside the apartment. The only “specific and articulable facts”

that the government cites 1o Justify this conclusion are: (1
of bumning marijuana coming

Deputy Kitts smelled the aroma
from the apartment; and (2) the Lexus was parked in the parking

g s ,/ space for apartment 101.
The small of burning marijuana cannot satisfy the heavy
burden that the government must overcome because one person

the fact that the Lexus

than the two facts offered by the gove

' 16 || : st
{ | can smoke marijuana a_)one. Similarly, :
17 was parked in the parking space for apartment 101, standing
3 - | alone, is insufficient to establish exigent circumstances. Other
g 18 mment, there was no
; 3 evidence that other persons were inside the apartment. Deputy
Ij 19 Kitts testified that he did not hear anything that indicated that
j. ] ;‘ 0 { f another person was inside the apartment. And when Grant was
< §. < - detained at the back of the apartment he told the officers that
s.g g . I there was no one else inside.
’5 T (emphasis added)
E - ! Id at1027-28
i
21 ’," Simply put, the initial warrantless entry by the pulice cannot be supported as a
o4 j constitutional exercise of the police powern any way, shape or manner.
°s

1y
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B. The Second aad Third Warrantless Searches by the Officers were {
Uncoastitutional
Not only was the first warrantless entry illegal, the two subsequent warrantless entries i

by the police also are illegal. Absolutely, no exception exists to support the police action in

those two searches.

C. The Search Warrant Was Improperly Granted Since It Was Predicated on

Fruits of Illegal Searches. ;

Evidence Rule 412 requires that evidence illegally obtained cannot be utilized in a

prosecution. Fruits of an illegal search must be suppressed. Wong Sun v. United States, 321

U.S. 471, 83 S.Ct. 407, 9 L.Ed2d 441 (1963) When the illegal observations of the police are

subtracted, it is abundantly clear there exists a complete lack of probable cause for the

issuance of the warrant.

D. The Indictment Must Be Dismissed with Prejudice
Criminal Rule 6(r) states that only evidence admissible at trial is adinissible at the
grand jury level. A necessary corollary to this rule is that evidence inadmissible at the tnal is

also inadmissible at the grand jury. The indictment is predicated in large part by the 1llegally

Exc. 28 000091



/
'
Al

/

J

4

/

|

5
6

}

e S

i
I

/
|

—— T

/

|
|

f
/

" See Grand lury manscript anached as addendum (" -

obtamned evidence. When this evidence is subtracted from the proceedings, there is an

insufficient basis to sustain the indictment®. Siem v Jtate, 827 P.2d 442 (Alaska App. 1992)

Conclusiog

For the foregoing reasons, Mr. Gibson requests his motion to suppress evidence and to

dismiss indictment be granted.

Respectfully submitted this a(’h day of January, 2003, at Anchorage, Alaska

 PUBLIC DEFENDE AGENCY

. WA.RD(?Q-IHOJ)
ublic Defender

————

12
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E STATE OF ALASKA
CT AT ANCHORAGE

)

IN THE TRIAL COURT FOR TH
THIRD JUDICIAL DISTRI

IN THE MATTER OF
THE APPLICATION FOR )
bl

SEARCH WARRANT
3ANS 02- /02T sW

AFRIDAVIT OF B.E. BRYANT

first duly sworn on oath, hereby depose

|, B.E.BRYANT, being
and state:

1. | am a Police Officer employed by the Municipality of Anchorage
Police Department and am presently assigned as a Detactive in the
Metro Drug Enforcement Unit of the Detective Division.

for over seventeen (17) years. |

| have been a Police Officer

ce Officer with the Anchorage Police Department for
years. Before that | was an Officer with the Alaska
State Troopers Judicial Services Saction for one and one-haif (1 1/2)
years and a Deputy Sheriff for the Mocre County Sheriff's Department,
North Carolina, for three and one-half (3 1/2) years.

3. My assignment to the Anchorage Police Department's Metro
Drug. .Enforcement Unit entails investigation of cases involving
controiled substances. The unit also investigates vice related crimes to

r violations. Prior to this

include prostitution, gambling and liquo
assignment | was a Patrol Officer with the Anchorage Police

Department. My duties as a Patrol Officer included interviewing
witnesses, victims and suspects to a variety of crimes.

duties have included

2.
have been a Poli

over twelve (12)

4. My past supervising patrol officers, a
patrol officer, and as a Judicial Services Officer. | have received
specialized training in the investigation of prostitution-related crimes,
controlled substance cases, as well as other crimes.

intarviewed a variety of victims, witnesses
o received spacialized instruction

d have also received specialized
f gathering

5. in addition, | have
and suspects to various crimes. | hav

in the interviewing of these people an
training in the area of electronic surveillance as 3 means O

avidence of various types of crimes.

Exc. 30
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6. I have graduated from three basic law enforcement academies.
@ Academy in May

One was from the North Carolina Criminal Justic
1980. The second was the Alaska State Trooper mini-Academy in
ge Police Department

June 1988. The third and final was the Anchora
Academy in November 1989. In addition to the basic training | have

attended several schools and seminars covering such law
enforcement related subjects as crime scene investigations, interview

techniques, and various aspects of narcotics investigations,

7. fn May 1996 | attended an 80-hour Basic Narcotics
Investigations course hosted 'by the Western States Information
Network. In this course | learned various techniques for the
investigation of narcotics offenses including, but not limited to,

recognition, identification, and testing of controlled substances,
including covert

pharmacology of street drugs, surveillance techniques
monitoring and surveillance using electronic devices, and interviewing

techniques.

8. On 7-7-98, | attended a course of instruction provided by Alaska

State Crime Lab Criminalist JILL BOOTH regarding the manufacture of
‘crack” cocaine from cocaine HCL. This course of instruction was first
a demonstration by Criminalist BOOTH of the process, and then |

manufactured “crack” cocaine from cocaine HCL. | also watched as
cocaine from cocaine HCL.

several other students manufacture “crack”
Criminalist BOOTH also explained the testing procedure for controlled

substances.
9. On 10-06-98 through 10-08-98, | attended and successfully
four (24) hour class on Clandestine Laboratory

completad a twenty-
Investigations, hosted by the Criminal Justice Institute of Florida and

the National Guard. This class was to identity, classify, and investigate
clandestine labs of all types, to include methamphetamine, PCP, LSD,

and marijuana grows.

10. On 12-7/11-98, | attended a five (5) day Clandestine Lab class
to identify, classify, and disassemble clandestine drug labs in
accordance with OSHA and EPA regulations. In this class | learned
how 10 manufacture and field test suspected methamphetamine. |

assisted in the actual manufacture of methamphetamines using two

different methods.

Exc. 31
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11.  On 01-25-00, | attended an eight (8) hour Clandestine Lab
recerification class held by the D.E.A. at Anchorage. This class was to
bring the students up to date on latest trends and to recertify us lo
meet OSHA and EPA requirements for the investigation and

disassembly of clandestine labs.

On 12-12-00, | attended a four (4) hour course put on by the
dictional Counterdrug Task Force regarding Rave clubs and
This course covered the pharmacology and
Iateit designer drugs as well as associated

12
Muiltijuris
Designer Drugs.
physiological effects of the
paraphernalia and hazards.
13.  On 12-16-00, | attended an sight (8) hour Clandestine Lab
recerification class heid by the D.E.A. at Anchorage. This class was
to bring the students up to date on latest trends and to recertify us to
meet OSHA and EPA requirements for the investigation and

disassembly of clandestine labs.

14. In August 2001, | attended an eight-(8) hour Clandestine Lab
recertification class held by the D.E.A. at Anchorage. This class was to
bring the students up to date on latest trends and to recertify us to

meet OSHA and EPA requirements for the investigation and
disassembly of clandestine labs.

15. On March 12, 2002, | attended an eight (8) hour Clandestine
Lab recertification class held by the D.E.A. at Anchorage. This class

was o bring the students up to date on latest trends and to recertify us
1o meet OSHA and EPA requirements for the investigation and

disassembly of clandestine labs.

18. The D.E.A. chemist advises me that the chemicals used in the
cooking of crystal Methamphetamine are extremely dangerous and
volatile. The D.E.A. chemist recommend the destruction of these
chemicals, as well as any other volatile chemical at the scene of the
saizure. It is also requested that this warrant contain authorization for
the destruction of such chemicals believed to be. volatile and
dangerous as well as cook ware or other items contaminated with toxic
residue which are dangerous to store in the opinion of the D.E.A.

chemust.
17.  The majority of my police experience has been as a Patrol
Officer. My duties include watching for illegal activities, interviewing
witnesses, victims and suspects, developing probable cause for cases,
identifying people involved, handling and processing various types of
evidence, and assembling cases for possible prosecution.

Exc. 32
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- - Air Force at Elmendorf Air Force Base

18. | have worked as an undercover officer for prostitution and
controlled substance cases and have assisted other Detectives with
controlled substance cases as surveillance officer, evidence custodian,
ry/search team member. | have been the case

photographer, and ent
gning and directing other officers in the

officer on drug cases, assi
investigations.
(17) year career as a police officer | have
k and talk investigations for various crimes. |

have served or assisted in seging over 50 narcotic related search
warrants. These investigations Have resulted in the seizure of powder
cocaine, methamphetamine, methamphetamine production labs,

hallucinogenic mushrooms, cocaine base or “‘crack”, marijuana grow
s part of these

operations, LSD, heroin, hashish, and marijuana. A
investigations | have also interviewed, and continue to regularly
interview, suspects involved in narcotics related violations to further my
knowledge of the drug culture in Anchorage and elsewhere.

20. On 9-3-97, in the Superior Court for the State of Alaska | was
accepted as an Expert Witness in the field of narcotics investigations
for the sentencing hearing of State v. Hernandez, file # 3AN-S97-3258
CR held before Judge Larry Card.

19.  In my seventeen
conducted over 100 knoc

21. On 9-22-98, in the Superior Court for the State of Alaska | was
accepted as an Expert Witness in the field of narcotics investigations
for the sentencing hearing of State v. Lavalais, file # 3AN-S98-2126-

CR held before Judge Larry Card.

On 03-02-99, in the General Courts-martial of the United States
» Alaska | was accepted as an

22.
s investigations for the trial of

Expert Witness in the field of narcotic
U.S. v. Josh R. Leavitt.

23. On08-11-00, in the Superior Court for t
d of marijuana grows for the

accepted as an Expent Witness in the figl
trial of State v. Gerald Michael, file # 3AN-599-7183 CR held befors

Judge Larry Card.
e State of Alaska, |

24.  On 02-07-01, in the Superior Court for th
the field of narcotics

was accepted as an Expert Witness in
investigations for the trail of State v. Nino Davenpont, file # 3AN-S00-

7011CR before Judge Woliverton,

he State of Alaska | was

Exc. 33
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On 02-14-01, in the Superior Court for the State of Alaska, |
in the field of narcotics

25.
@ Thurow, file # 3AN-S00-

was accepted as an Exper Witness
investigations for the trial of State v. Chans

605CR before Judge Hensley.

26. On 06-07-01,inthe Superi

was accepted as an Expert Witne
investigations for the trial of State v. David Henry,

8570CR, before Judge Larry Card.
r the State of Alaska, |

On 06-14-01, in the Sugerior Court fo
was accepted as an Expert Witness in the field of narcotics
investigations for the trial of State v. Randall Hollaus, file # 3AN-S00-

6233CR, before Judge Larry Card.

On 07-26-01, in the Superior Court for the State of Alaska, |
ense as an Expert Witness in the field of
cepted as such, for the

S00-8458CR before

or Court for the State of Alaska, |

ss in the field of narcotics
file # 3AN-S00-

27.

28.
was subpoenaed by the def
controlled substances cases, and was ac

sentencing of State v. Roy James, file # 3AN-
Judge Dan Hensley.

A "drug house", by definition used by A.P.D. and accepted by

is any structure where street level drugs are
he working definition of "street level drugs”
ted with personal use as opposed to

29.
the State of Alaska

distributed and used, and t

is that amount normally associa

larger resale amounts.

30. Inthe experience of the AFFIANT and the other members of the

A.P.D. Investigations Section, it is common knowladge that the

occupants of "crack houses"®, or “drug houses” generally keep drugs
person. It is also not uncommon for

and drug paraphernalia on their
juveniles associated with the "crack house” or "drug house" to also

possess these items.

31.  Inthe experience of the AFFIANT and the other members of

A.P.D.'s Investigations Section, it is common for drug users to selfl or
adily portable, electronics,

"pawn" televisions, guns, VCRs, other, re
furs, and other valuables to drug dealars in exchange for drugs.

32.  Inthe experience of the AFFIANT and the other

A.P.D.'s Investigation Section, it is common for persons
to use vehicles to transport and distribute drugs,

membaers of
involved in the
and to also

drug trade
conceal drugs in vehicles.

Exc. 34 ;
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33.  Inthe experience of the AFFIANT and the other membaers of
A.P.D’'s Investigations Section, it is comman for people involved in the
drug trade to travel extensively intrastate, interstate, and intemationally

to ferry drugs and money back and forth.

In the experience of the AFFIANT and the other members of

34,
A.P.D.'s Investigations Section, it is common for people involved in the
drug trade to extensively use telephones, cell phones, and pagers to

facilitate the business of drug trafficking.

35. Inthe experience of the AFFIANT and the other members of
A.P.D.'s Investigations Section, it is common for persons involved in
the drug trade to have other people, not known to law enforcement, to
rent vehicles, pagers, cellular phones, and residences in order to

conceal their activities,

36.  In the experience of the AFFIANT and the other members of the
A.P.D. Investigations Section, it is not uncommon for people involved
in the drug trade to use various mail services such as, but not limited
to, the United States Postal Service, Fed-EX, U.P.S. and DHL to ship
drugs, money, drug precursors, drug manufacturing equipment, and

drug paraphernalia and to retain receipts for such shipments,

In the experience of the AFFIANT and the other members of the

37.
I people involved in the

Anchorage Police Department, it is common fo
drug trade to operate at all hours of the day and night.

In the experiance of the AFFIANT and the other members of the

38.
Anchorage Police Department, it is common for people involved in the
s to pay for drugs, to

drug trade to use money orders and wire transfer
transfer proceeds of drug trafficking to third parties, and to conceal

assets,

in the experience of the AFFIANT and other Investigators of the
involved in the drug trade to

39.
ies, and equipment in storage

A.P.D., it is not uncommon for people
conceal drugs, drug paraphernalia, suppl
units to avoid detection.

40.  Inthe experience of the AFFIANT and other Investigators of the
AP.D., it is not uncommon for people involved in the drug trade to
conceal drugs, drug paraphernalia, supplies, and equipment in

vehicles and/or storage units to avoid detection.

Exc. 36
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of the AFFIANT and other investigators of the
d in the manufacture of

41. In the experience
motor homes,

A.P.D., it is not uncommon for people involve
methamphetamine to manufacture in travel trailers,
campers and other vehicles to avoid detection.

in the experience of the AFFIANT and other Clandestine lab
@ lab is a hazardous waste site and

42,
te products present a sarious health

investigators, a methamphetamin
all equipment, chemicals, and was
hazard to anyone coming in contact with them.
43. On 07-10-2002, at appfoximately 1638 hrs., Anchorage Police
Department responded to ) regarding a
disturbance. When the patrol officers, J. DOLL and F. STANFIELD
arrived, they saw a White female adult, later identified as |

run out of the north door to tha trailer at that address yelling
“help me, someone help mel” A White male adult who was later
identified as ! boyfriend, ROBERT DUANE GIBSON, ill, was
chasing out of the door. | had obvious signs of being
assaulted about the head. ' became immediately
uncooperative with the officers and was restrained along with GIBSON
until the officers could check the inside of the trailer for other suspects
or victims.
No other persons were found inside the trailer, but there were a
of items in plain view that were consistent with the
gtamine. There was a round-botton
laboratory flask containing a reddish-brown sludge on the kitchen table
along with plastic tubing. Also in the kitchen was a one-gallon jug of
muriatic acid and an opan container of lye. Also on a shelf in the dining
area was an Erlenmeyer flask with white residue. Sitting on the
kitchen counter was another Erlenmeyer flask sitting in a homemade

bracket.

On the living room coffee table was a set of digital scales, a
which is commonly used to “cut” or

lades, and other drug paraphernalia.
ic juice jug that contained

44.

number
manufacture of methamph

45.
bottle of MSM food supplement,

dilute methamphetamine, razor b

On the living room floor was a plast
matchbook strikers that were soaking in a solvent and a Pyrex pie
brown powder consistent with red

plate that contained a reddish-
phosphorus. On another table in the living room was a plastic bottle
that contained a substance that appeared to be iodine prill and another

Erlenmeyer flask that contained a bluish liquid.

Exc. 36
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46.  The patrol officers asked | about the chemicals and
told the officers that GIBSON

glassware inside the trailer and

manufactured methamphetamine in the trailer and had been doing so

for several months. admitted to being a methamphetamine
8 that she and GIBSON were the sole

user. told the officer
owners of the trailer and owned it outright. When the officers
ents of the trailer, GIBSON told the

questioned GIBSON about the cont
“STEVE", last name unknown, had left

[P
g officers that some guy named
the stuff in the trailer months ago.

N 47.  ROBERT DUANE GIESON, Iil has the following criminal
history; '
] 04-11-02  FAIL TO OBEY CITATION/APPEAR IN COURT
N 04-11-02  DRIVE W/ LICENSE CANC/SUSP/REVOKED
I | 06-13-00  DRIVE WHILE INTOXICATED
] 02-20-98  CRIMINAL TRESPASS
am 02-20-98  RECKLESS ENDANGERMENT
Y 10-26-92  MINOR/POSS / OR / CONSUME

48. GIBSON'S hands were stained in a manner consistent with
using the iodine-red phosphorus

]
£ manufacturing methamphetamine
method, namely burns and reddish stains on both hands.

'z
49, has the following criminal history ;

)
: 04-15-02 FAIL TO OBEY CITATION / APPEAR IN COURT
e 04-15-02  DRIVE W/ LICENSE CANC/SUSP/REVOKED (2
COUNTS)
03-23-01  CRIMINAL MISCHIEF 3

50. At approximately 1730 hrs., 07- 10-2002, AFFIANT went to °
and walked through that residence, confirming

ethamphetamine production lab. AFFIANT
items seen in plain

ufacture of
rus method.

the appearance of a m
knows, through training and experience, that the

view inside the trajler are consistent with the man
methamphetamine using the iodine~red-phospho

Exe. 37
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REQUESTS

Based on the above information, | request the Courtgrant a
remises known as

found on the premises a
for those items listed o

51.
e

Search Warrant for the p

, and any persons
service of the search warrant
that only samples and photographs be taken
o as to reduce the hazard to all persons

e of the contaminated items
ant to OSHA,

t the time of the
n Attachment "A”".

52. AFFIANT requests
of hazardous evidence items s
involved in this investigation. The balanc
and hazardous materials would be disposed of pursu

EPA, and DEC laws and regulations.

day of , 2002

Dated this

B.E. BRYANT
Detective , Anchorage Police Department

Subscribed and sworn to or affirmed.

day of

Before me on this
, 2002

Judge or Magistrate

Exc. 38
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IN THE DISTRICT/SUPER%ER COURT FOR THE STATE' OF ALASKA
AT

SEARCH WARRANT vo. JOTS
14

TO: Any Peace Officer

[[] Sworn testimony having been given by

[ An affidazét Zijfng bé;ﬂ sworn to b;icre me by

] Following my finding on the record that there 14 frobablo
icant'g

affidavic or testimony Personally before a Judicia
would resulr in delay in obtaining a search warrant and in
executing the search; and 2) the delay might result in loss

I find probable cause to believe that
[] on the person of

(3X] on the premises known as

, _

W—- Ll Sl SRCTYC 290 0 e

U g e Ann%
at

» Alaska,

there is now being concealed Property, namely:

See 4”’7%«/7‘ ka

,q\ai<]EZ;ﬁI Cﬁldocih;p CIQJUQ Lll .
ff‘,r:‘m“‘ Q:mti\ %;:}3

!
|
'3!
)

A thV% Cahﬂ_,
P Exc. 39 TPP
 Page 1 of 4 .
CR-706 (7/88) (st.4) Addendum "B AS 12.35.010-.120
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/077

and that such property (see AS 12.35.020)
{s evidence of the particular crime(s) of M./ICI,Z?" 5

l.
MeE I PrUCS V" AL 1400020 AL 00 ALILNQYO,

2. tends to show that
committed the particular crime(s) of

SEARCH WARRANT NO.

is stolen or pmbezzled property.

was used as a means of committing a crime.

0 000 0O

5. is in the possession of a person who intends to
use it as a means of committing a crime. H
6. i{g one of the above types of property and is in
the possession of , to whom F
delivered it to conceal {it. ‘
{s evidence of health and safety violations. | r

7
YOU ARE HEREBY COMMANDED to search the person or premises named O
for the property specified, serving this warrant, and if the s

seize it, holding it secure pendin

property be found there, tgb
der of the court) leaving a copy © this warrant, an .
You !

further or

all supporting affidavits, and a receipt of property taken.

shall alsoffrepare a written inventory of any property seized as

a result of the search pursuant to or in conjunction with the

warrant. You shall make the inventory in the presence of the [

applicant for the warrant and the person from whose possession or L
i{s taken, if they are present, or in the

premises the property
f at least one credible person other than the warrant
premises said [j

presence 0
applicant or person from whose possession or
property is taken. You shall sign the inventory and return it and
the warrant within 10 days after this date to any judge as

required by law. 1

YOU SHALL SERVE THIS WARRANT :

[] between the hours of 7:00 a.m. and 10:00 p.m.
and

(] between the hours of

[] at any time of the day or night.

+ EXCRAT THoT ONYY SampLéd AnD [IiOrD gRop af A€ TOKEN CF HAZAD 04
MRt as 370 oI~ AED (TENY, e Aer~0& 7O A€ Ocdputer ;
Lo OANC e TV OJHA, (= FA,A+) OD&C (6 Ad S

~ A
cuamend . |
Page 2 of & .
CR-706 (7/88) (st.4) Exc. 40 AS 12.35.010-.120 d
SEARCH WARRANT ' Crim. R. 37
i

oNNiInNA



~~ M

SEARCH WARRANT NO. /0 ?7

E YOU SHALL MAKE THE SEARCH:
g @ immediately.
nn (] within (days) (hours) .
(] within 10 days.
{j' (] contingent upon the happening of the evenrs expected to
occur as set forth in the supporting testimony, speci-
{' fically 4

— 7
= 7 —_—
| B ‘ /
7 %/Q 2 77 '
[’ - / Date ) Judg
’ /_('/: gzz (Qé.)é.m.g S &é;@g{?—_
] me 334 Ype r rint udge s ame

TELEPHONIC SEARCH WARRANTS. If this search warrant was
issued by telephone, the Judicial officer named above
has orally authorized the applicant for this warrant to
sign the judicial officer's name. AS 12.35.015(d).

Time Warrant Served:

RECEIPT AND INVENTORY OF PROPERTY SEIZED

Page 3 of 4
CR3706 (7/88) (st.4) Exc. 41 AS 12.35.010-.120
SEARCH WARRANT Crim, R. 37

000104



")

SEARCH WARRANT NO. [ 09 ?

RECELPT AND INVENTORY OF PROPERTY SEIZED
(Continued)

RETURN

I received the attachad s<earch warrant on CD‘2§2§§é=£;z
and have executed £ s follovs:

On L P« = v R - S atm tov.)(p.m.), I searched
ibn{(fﬁc prenlses) described In the warrant, and I left a

copy of vhe warrant (wvish) (at) B
place warrant was left)

Tha above Lnvencoxy of property taken pursuant to the warrant was

rade in the presenca of D&r @K@m and of
¢
@&r“ /}1,

1 swear chat this {nventory is a true and detailed account of al;
propercy taken by me on the authority of this gwarrant.

Name an
T U
Signed and swvorn o before me on jU(-g /2 L ,, ,
{
(SEAL) -
WL o
Exe. 42
PHS;OA og gB) { 4) AS 12.35.010-.120
CR-706 (7/ (8L, .35. -.12
030105 Crim. R. 37 mn

SEARCH WAFRRANT

|

——————

. ’ -



Bg IN THE SUPLRIOR COURT FOR THE STATE OF ALASKA

THRD JUDICIAL DISTRICT AT ANCHORAGE

(1 STATE OF ALASKA. )
‘ ' j
Plainutf, )
i >
N a v )
)
[ " Robert Gibson, ) Case No. 3JAN-S02-6007 Cr
)
Defendant. )
1 )
)
J FILED UNDER SEAL
l Attachments to Motion To Suppress Evidence and To Dismiss Indictment filed on
4 January 31, 2003.
d

| 000106
T w o AL R Exc. 43 £ xhibit




il T YT POV

venue, Suils 200

SO0 W. 5th A
Aﬂd‘lo(.g.‘
Phone

Alaska 99501
(307) 334-4400

IN THE SUPLRIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

STATE OF ALASKA )
)
Plainuff, ) -
)
v, ) .
) . .
ROBERT GIBSON, ) ‘ .-
) <! =
Defendant. ) (*;
)

Case No. 3AN-S02-6007 Cr.

MOTION FOR ISSUANCE OF ORDER TING PERMISSION
JOIN IN CO-DEFEN S M ONTO SUPPRESS EVIDENCE '

I certify that this document and its attachments do not contain (1) the name of a victim of a scxual offense listed | *
in AS 12.6)1.140 or (2) a residence or business address or telephone number of a victim of or witness to any |-
offense unless it is an address used to identify the place of the crime or it is an address or telephone number in a
wanscript of a court proceeding and disclosure of the information was ordered by the court.

COMES NOW Robert Gibson, the named defendant in the above-captioned matter, by
and through counsel, and hereby moves this Honorable Court to issue an order granting an

order permitting him to join in the suppression motion filed by his co-defendant, ' I

This motion is supported by the Affidavit of Counsel attached hereto.

DATED this 4_{' day of February, 2003, at Anchorage, Alaska.
PUBLIC DEFENDER AGENCY

RAIG S. ARD (79-11103)

rstant Public Defender

This s to cartfy that a copy gL ine 'aregomns,
is bowng maiisd/deivered to § <

e avreid 000055 L
Exc. 44 '




:}" IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

L

3/ THIRD JUDICLIAL DISTRICT
“/ STATE OF ALASKA )
N3 3| i ’
vd f’ PlainuifT, )
i I 3
7 )
/ ROBERT GIBSON, ) Case No. 3AN-502-6007 Cr.
’ )
E, Defendant. )
)

ORDER

VRA CERTIFICATION
I certify that this document and its anachments do not contain (1) the name of & victim of a sexusl offense listed
inA.S. 12.61.140 or (2) a residence or business address or telephone number of a victim of or witness to any
offense unless it is an address used to identify the place of the crime or it is an address or telephone number in a
transcript of a court proceeding and disclosure of the information was ordered by the coun.

DATED:2-4 -3 | " Craig HOWISY___

Having been advised of the premises;

IT IS HEREBY ORDERED that the defendant’s motion for joining the co-defendant’s

-l . M L2y ) :f
o

motion to suppress is hereby GRANTED.

18
.} j DONE THIS day of - 2003, at Anchorage, Alaska,
- 19
i
cg8 20
EF Not-Use d
/,’ HONORABLE LARRY D. CARD
33," JUDGE OF THE SUPERIOR COURT

Exc. 45 000067 |
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[N THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICLIAL DISTRICT
i

STATE OF ALASKA

Plainuff,

V.

Case No. 3AN-502-6007 Cr.

)
)
)
)
)
)
ROBERT GIBSON, )
)
)
)

Defendant.

AFFIDAVIT OF COUNSEL
VRA CERTIFICATION

1 ceruify that this document and its attachments do not contain (1) the name of a victim of a sexual offense listed
n AS 12.61.140 or (2) a residence or business address or telephone number of a victim of or wimess to any
offense unless it 1s an address used to identify the place of the cnme or it is an address or telephone number in a
transcript of a court proceeding and disclosure of the information was ordered by the count.

1, Craig Howard, being first duly swom, do hereby declare the following:

|
_is also charged as a co-defendant. They are

2. Mr. Gibson’s girlfriend, .

accused with numerous felony counts pertaining to runmng a clandestine drug

laboratory.
I have filed a motion challenging the search of Mr. Gibson’s trailer as

unconstitutional.

4. Ms. Glenda Kerry, attorney, filed an idenucal motion on January 23,

I am the Assistant Public Defender assigned to the above-referenced matter. x

b

Lo aad

2003. On January 28, 2003, I read her motion for the first time.
Ms. Kerry posits arguments and cites authority in her motion which directly

support Mr. Gibson’s position.  Rather than write supplemental motions, judicial ]

i

This is to certdy (st & cupy Q! Ing foregoing ]
s being maied/delivered lo }.'! i’:‘
e

) d O
T T~V v~ AR

198

TS 100068 i

b



cconamy would dictate that Mr. Gibson be permutted to jom in hys cu-defendant's

motion. The legal issues are identical. By allowing Mr. Gibson to incorporate by
reference the arguments set forth by the co-defendant, thcvh‘n'gan'on of these leyal
issues will be streamlined.

'

6. This motion is not made for the purpose of harassment or undue delay.

FURTHER AFFIANT SAYETH NAUGHT.

M

/
SUBSCRIBED AND SWORN to before.methig L1

-3y of February, 2003.
Wiier,, y3{I Gl
Ww RUSgg NOTARY PUBLIC IN AND/FO ALASKA
\\\\\0:‘0?:&@* ?:_: My Commission Expires: _( [13 [o
S i Pumc ;3
// ''''' \
o

a3

Exc.47 . J0006¢



» STATE UF ALASKA

REET, SUITE 520

DISTHICT ATTORNEY

O K ST

ANCHORAGE, ALASKA 99501

(907) 263-6300

13

14

15

[N THE SUPERIOR COURT FOR THE STATE OF ALASKA
GE

THIRD JUDICIAL DISTRICT AT ANCHORA

STATE OF ALASKA, )
)

Plaintiﬂ', ; rEB ‘4: m

v ) L E ALY Or®
- ) g T

ROBERT GIBSON, )
Defendants. )
)

Court No. 3AN-502-6009 Cr.
3AN-S02-6007 Cr.

NDANT'S MOTIONS TO SUPP

0] LIDATED OP ITION
DISMISS INDICTM

15 do not contain (1) the name of a victim of a sexusl offense listed in ASI
3
{

1 certify that this document and its attachmen
12.61.140 or (2) & residence or business address or telephone number of a victim of or s witness to any offense unless it is an
or it is an address or telephone num

address used to identify the place of the crime
disclosure of the information was ordered by the coun.

The State of Alaska hereby opposes the defendant’s motions to suppress and

In their motions, the defendants maintain that the evidence gathered

dismiss indictment.
them should be suppressed and the indictment dismissed because (1) no protective

against
sweep was required, (2) no emergency aid doctrine justified the warrantless entry of the

(3) the evidence thus illegally viewed tainted the warrant

defendant’s residence,
oth

application, and (4) the indictment was the product of inadmissible evidence. In fact, b
the ‘emergency aid” and ‘protective search’ doctrine support the officer's entry into the
defendant's residence. Further, the plain view doctrine allowed the officers to utilize what
they viewed to obtain a search warrant. The evidence thus legally obtained was admissible
in front of the grand jury. The defendant’s motions should be denied.

B FACTS
On July 10. 2002. at about 4.40 p.m.. Anchorage Police Department

1 300053

Fvr 4AR

S

ber in a transcript of & coun proceeding andJ

-~

hend
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» SUITE 52¢9
- ALASKA

98501

(307) 269630

UK STR
ANCHORAGE

Officer’s Doll and Stanfield were dispatched to W iN response to a
reported disturbance, possibly involving a knife. When officers arrived, they could hear a
female screaming from within the trailer. As they continued theijr approach, a female, later

identified as the defendant I » stumbled out the door of the trailer, naked except for a

tank-top shirt. She was screaming for someone to help her and was very obviously upset.
Officers observed another individual begin to emerge from the trailer and drew their
weapons. Officers took the individual, later identified as co-defendant Gibson, into
custody.

The defendant then re-entered the trailer, emerging a short time later
with a pair of pants. Officers ordered her away from the trajler and attempted to speak with
her about what had happened. They saw that her eye was beginning to swell and was

turning color. The defendant said that no one else was in the trailer but officers
observed that she was ‘hysterical’ and could not provide officers with useful information.
Very shortly after she was brought outside, the défcndant became very
uncooperative with the officers. Officers Doll and Stanfield called for backup and when
Officer Asselin érrivcd, they cleared the trajler.

Officers Doll and Stanfield entered the trailer to make sure there was “no one

—
[=)

inside who was dying or in need of medical attention.” While clearing the trailer, the

officers observed what they believed to be the “components of . . . 4 methamphetamine

-—
~

clandestine laboratory."” They reported that they could smell a “chemical odor" and

—
x

observed “lots of glass ware” and saw acetone on a table in the residence. In the kitchen
g ,

0

the officers observed that there was more glass ware and a “plastic bottle that had tubing
20 1] rigged up to it.” Officers Stanfield and Doll agreed that it was a meth lab and decided to
leave due to the irherently dangerous nature of such laboratorjes.

Officers Doll and Stanfield 10]d Officer Asselin what they had observed.
Asselin, who had more extensjve training in meth labs then Doll or Stanfield, entered the
trailer briefly and confirmed that it was, in fact, a meth Jab. Shortly thereafter, Detectjve
Bryant arrived on scene after being called out to the reported meth lab. Der, Bryant did not
/ Consolidated Opposition 1o Motion to Suppress

State v,

/ State v Gibsan

JAN-S02-6007

JAN-502.6009
1 Exc. 49 ‘Pmc:“flj ‘lﬁ“)ﬂc:b
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TEOF A

REET, SUITE 520

DL ATTORNEY, S1A

NOK ST

ANCHORAGE, ALASKA 99501

el

(907) 269-6300

know that Officer Asselin had gone back into the trailer to contirm the officers belief that
what they had observed was, in fact, a meth lab. Det. Bryant only knew when he arrived
that there was a meth lab inside. He did not know whether or not it was a meth lab then in
operation. Det. Bryant is highly trained in the area of meth lab detection and take down.
Det. Bryant knew that meth labs which are ‘cooking’ are extremely dangerous. Believing
he was taking a “second glance” at the trailer, Bryant entered and made his observations.

The observations of the four officers were later used to secure a search warrant for the

trailer.
in an attempt to identify her.

Officer Doll contacted the defendant

began to tell Officer Doll how defendant Gibson had been cooking

The defendant !
,» was read

meth, and that that was what they had been fighting about. The defendant
her Miranda rights. She agreed to waive those rights and told the officer that defendant

Gibson had been cooking meth and had been doing it for “quite some time.” She said that
Gibson had said he was going to stop but didn't. She reported that Gibson had hit her in the

back of her head and hit her in the face. She denied involvement in the cooking of the

meth.! Defendant information was also used in pursuit of the search warrant

granted in this case.
Both defendant’s moved to suppress the evidence and dismiss the indictment®,

arguing generally that the officers were not justified in making the entry which afforded the
view of the meth lab. Because the officers properly entered the trailer and were allowed to
utilize what they lawfully observed, the defendant’s motions should be denied.

IL ARGUMENT

A. Protective Sweep Doctrine
The Fourth Amendment to the United States Constitution and Article 1,

Section 14 of the Alaska Constitution bar searches or seizures which are unreasonable. A

search of a residence, in the absence of a warrant. is per se unreasonable unless it falls

! All factual assertions will be substantiated at any evidentiary hearing held in this case.

Consolidated Opposition to Motion to Suppress
State v. |
State v. Gibson
JAN-S02-6007
TAN-S02-6009 -
000053

Rvr RN Page 3 of 12
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within an exception to the warrant requirement. Karz v. United Strares, 389 U.S. 347, 88

S.Ct. 507, 19 LEd.2d 576 (1967); Early v. State, 789 P.2d 374, 376 (Alaska App. 1990);

Deal v. Stare, 626 P.2d 1073, 1078 (Alaska 1980). Alaska has adopted a “protective

sweep” or “protective search” exception to the warrant requirement. Early v. Siate, 789
P.2d 374 (Alaska App. 1990);, Tavlor v. State, 642 P.2d 1378 (Alaska App. 1982);
Murdock v. Siate, 664 P.2d 589 (Alaska App. 1983).

A ‘“protective search” is justified where the state proves that: ‘(a) the
officers [had] reasonable cause to believe that their safety [was] in danger because
additional suspects—beyond those under police control—were present and posed a threat 10
officers, and (b) the search [was] narrowly limited to areas where they could [have found a]
dangerous person.” Maness v. State, 49 P.3d 1128, 1131 (Alaska App. 2002) Citing Early
v. Stare, 789 P.2d 374, 376 (Alaska App. 1990); Murdock v. State, 664 P.2d 589, 596

The state is required to prove by a preponderance that this exception

(Alaska App. 1983).
to the warrant requirement existed. Early v. State, 789 P.2d 374 (Alaska App. 1990);

Chilton v. State, 611 P.2d 53, 55 (Alaska 1980).
In Maress v. State, 49 P.2d 1128 (Alaska App. 2002), the court found a

protective sweep justified even after the officers had their primary suspect in custody, the

victim was out of the residence and the search occurred 30 minutes after the officer’s
arrival on scene. In Maness, Anchorage police officers were called to defendant-Maness’
residence inresponse to a report that a “shot had been fired and that an individual was
injured at [the residence]” /d at 1131. Arriving officers were informed that a “crazy man
was down the street with a shotgun.” /d. When officers arrived at Maness’ address, they
saw Maness holding a rifle. He was ordered to put it down, which he did. Officers
observed the victim of the shooting lying in a pool of blood in Maness™ driveway. /d
Officers had also been told that earlier that day someone at the Maness residence had been

firing a pellet gun or .22 caliber rifle towards another residence. and that the victim had

" motion to suppress. At the time of this writing. no

! Defendant Gibson has moved to join in co-defendant
order granting that request had been received by the state. However. both motions are appropriately answered ina

consolidated fashion as identical issues are raised in both.
Cunsolidated Opposition to Motion to Suppress
State v,
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gone to Maness' residence because of that earlier shooting. /d. One of the officers decided

to conduct a “protective search” of Maness’ residence because of his concern that “other

armed suspects might be in the apartments or that there might be additional victims.” /d
During that search, officers discovered a marijuana grow operation and numerous guns

present in Maness’ house. Maness was convicted of possession of a firearm during the

commission of a drug offense, maintaining a residence for keeping or distributing a

controlled substance and possession of one pound or more of Marijuana.
Maness moved to suppress the evidence gathered during the protective search,

maintaining that the police did not have a reasonable belief that their safety or the safety of

others warranted the search. In holding that the search was proper under the “protective

search” exception, the court relied on the fact that the police had received information of a

shot fired, that they had received information of an earlier shooting, and that they were
¢onfronted with an injured person. Further, the Maness court found the search proper even

though it was not conducted until after the officers arrived.

In Early v. State, supra, officers were dispatched to defendant Early’s
apartment early one mormning in response to a neighbor’s report of loud noises and children
“running around.” Early at 376. When they arrived, officers heard two men arguing
loudly. When contacted, Early was “loud and belli gerént" to officers. Id Based on the
lateness of the hour, the complaints of his neighbors and Early's conduct when contacted by

police, he was arrested for disorderly conduct. Within the apartment officers could see a
second man, presumably the individual with whom Early had been arguing. /d. Officers
could also see that there were two small children in the apartment and further suspected that
the second man was intoxicated. Based on these observations, the otficers searched the
apartment thoroughly to “ensure no one was present who could harm them.” /d. During
the search, officers found a substantial amount of marijuana and marijuana seedlings in
addition to a marijuana grow operation in the garage. /d at 377. Early pled no contest to
Misconduct Involving a Controlled Substance in the Fourth Degree (11.71.040), a class C
felony, and Disorderly Conduct (11.61.110), a class B misdemeanor, preserving his right to
Consolidated Opposition to Motion to Suppress
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appeal the propriety of the “protective search” pursuant to Cooksey v. Srate, 524 P.2d 1251

(Alaska 1974).
In ruling that the search was not justified under the “protective search”

doctrine articulated above, the court relied heavily on the fact that the only crime for which
the defendant was a suspect at the time of the search was Disorderly Conduct. Further, the
court noted, the officers needed only to speak to the second man to the extent necessary to
determine if it was appropriate that he be allowed to remain to take care of the two children
present. They said “[i]n this case, the police were nor investigating a serious crime. There
was nothing to indicate that Earley was guilty of anything but disorderly conduct, aclass B
misdemeanor. Nor was there anything to suggest that [the second man), while possibly
intoxicated, was in any way dangerous. . .[t]here were no specific and articulable facts
which would have warranted a reasonable belief that an armed and dangerous person was

concealed [anywhere in the residence].” /4. at 377.
By contrast, in the instant case the officers were called to areport of a

suspect with a knife. Specifically, Officer Stanfield reported that the women/victim was

alleging that “someone™ at the residence threatened to stab her in the head. When officers

_—

arrived and contacted the defendant/victim, she was naked except for a shirt, screaming for
help and “hysterical.” Officers observed that she had bruising and that her eye was
“changing color.” The defendant/victim was initially unable to tell police exactl y what the
source of her terror was. Instead, police were confronted with an ambiguous situation in
which there was a threat of a serious felony assault, at a minimum, and a victim who could
not tell them what the problem was. Though they took co-defendant Gibson into custody.
that did not resolve the question of whether a continuing threat existed. And clearly the
first officers to respond perceived an ongoing threat: they drew their guns and called for
back-up. After both defendant’s were secure, they cleared the house with guns drawn,
antempting to resolve the ambiguity the situation represented. At the time they entered the

residence they did not know whether or not the individual who had the knife was in or out

Consolidated Oppasition 10 Motion 1o Suppress
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of the house. They did not know w hat other weapons might be present, a legitimate
concern when the report was. in effect, someone threatening to kill someone else.
Of course, the search went no further than that designed to discover if

additional suspects were present in the house. They did not open drawers, cabinets or

containers within the trailer. They simply “cleared” the individual rooms. In plain view.

they saw the meth lab materials.
Once seen in the residence, the items become subject to seizure if they

satisfy the criteria for “plain view” stated in Reeves v. State, 599 P.2d 727 (Alaska

1979). In Reeves, the Supreme Court stated the three basic requirements for a valid

“plain view" seizure of evidence to be: “(1) the initial intrusion which afforded the

view must have been lawful; (2) the discovery of the evidence must have been
inadvertent; and (3) the incriminating nature of the evidence must have been
immediately apparent.” Id. at 738. As discussed, the “intrusion” into the defendant’s
trailer was lawful pursuant to the “protective search” doctrine, satisfying criteria (1).
The expressed purpose of the entry was to seek individuals who were hurt or posed a
danger to the officers, not for the purpose of discovering evidence, satisfying criteria
(2). And finally, the incriminating nature of the meth lab articles was immediately

apparent.
Because the officers were in possession of ample “specific and articulable

facts™ which provided them reasonable suspicion to believe their safety was in danger. and

because their search was not more expansive than that necessary to dispel this concern, the

search was proper and the defendant’s motion should be denied.
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B. Emergency Aid Ex ception

The “emergency aid" doctrine represents a long-standing and uniform

exception to the warrant requirement. Primarily developed in Alaska in Gallmeyer v. Stare,
640 P.2d 837 (Alaska App. 1982), the appellate court favorably cited United States v
Barore, 330 F.2d 543, 545 (2™ Cir. 1964), cent. Denied 377 U.S. 1004, 84 S.Ct. 1940, 12
L.Ed.2d 1053 (1964), for the proposition:

The right of the police to enter and investigate in an emergency without the
accompanying intent 1o either scarch or arrest is inherent in the very nature of
their duties as police officers, and derives from the common Jaw.

Barone, al 545. It was in Schraffv. State, 544 P.2d 834 (Alaska 1975), that the Alaska

Supreme Court expressly adopted the “emergency aid"” doctrine as 2 recognized exception

' '] to the warrant requirement. But it was in Gallmever v. State, supra, that the Alaska

l} 12 Appellate Court first applied the three-part analysis for “emergency aid” which forms the ?
;; guideline by which courts determine the appropriateness of an “emergency aid" search. -
:‘ These three criteria, adopted by the appellate court from those expressed in People v.

) ” Mitchell, 39N.Y. 2d 173, 383 N.Y.S.2d 246,347 N.E. 2d 607 (N.Y. 1976), cert. denjed

J 17 || 426 U.8.953,96 S.Ct. 3178, 49 L Ed.2d 1191 (1976), require:

1. The police must have reasonable grounds to believe that
there is an emergency at hand and an immediate need for their
assistance for the protection of life or property,

s 20 2. The search must not be primarily motivated by intent to
3 § - arrest and seize evidence.
}' 33 20| 3. There must be some reasonable basis, approximating
: g;: | probable cause. to associate the emergency with the area or.
8. place to be searched.
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42. The coun further instructs that, in determining the first criteria. a

Galfmeyer at 8
reviewing court must apply an objective standard to the question of whether an emergency

existed; to put it another way, the court asks would a prudent and reasonable officer

cive an immediate need to take action to prevent death or to protect against serious

perc
facts of this case reveal that the officers were

injury 1o person or property. Id. The sterile
confronted with a report of an individual with a knife, threatening serious harm and an
obviously injured and hysterical woman who could not explain the circumstances of her
injury or aid them in determining who hurt her. The reality is that it would be perfectly
reasonable for any officer to conclude that others in need of aid were still present in the
trailer. The assertions by the defendant th.at “no one else” was inside do not change this
outcomne. It was the obligation of the officers to confirm that, in fact, no one else was in the

trailer who needed their immediate assistance. The defendant was extremely upset,

screaming and unhelpful when officers were first attempting to determine what the problem

was. Further, the court need not speculate as to the purpose of the officer’s entrance: the

stated reason was to look for anyone “inside who was dving or in need of medical

attention.” That no further emergency existed in fact is of no consequence to the legitimacy

of the entrance. The standard is one of probable cause, not certainty. Harrison v. State,

§60 P.2d 1280, 1283 (Alaska App. 1993). Clearly it was reasonable. based on the paucity

of information , coupled with the empirical evidence of violence. that the officers enter the

trailer to determine if anyone else required their assistance.
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The second criteria is to be viewed with the officers subjective intent in

mind. Gallmeyer at 842. The officers may not use the “emergency aid" doctrine as an

excuse to conduct a search designed to discover evidence of a crime. Indeed, a “high level

of judicial scrutiny is focused on the actual intent of officers invoking the exception. .. ."
/d The exception has been found to be inapplicable when “an officer was motivated by a
desire to search for evidence of criminal misconduct, rather than by a genuine intent to

render assistance.” /d. Here, again, the officer’s stated objective was to determine if
g )

anyone inside was dying or otherwise needed medical attention. There is absolutely no
evidence that the officers “knew” or even suspected that the defendant’s were operating a

meth lab. Nothing exists which would suggest that motives, other than to aid persons in

'{ danger, compelled the search conducted.
'; 14 Finally, there is obviously a direct relationship to the area which was
: 15/} searched in this case, and the emergency which compelled the search. The officers heard
, 16 1| the screams emanate from the trailer, observed the defendant/victim stumble mostl y naked
: 7 from the trailer, pulled the co-defendant from the trailer and only searched the trajler.
3 _ ' C. Second Glance Doctrine
58 ° The “second glance” doctrine allows offi d ‘search’
P . ¢ “second glance” doctrine allows officers to conduct a second ‘search’ of
?3? . an area already subjected to police scrutiny so long as that second search is no more
ggg’ a1 intrusive than the first. D 4ntorio v. State, 926 P.2d 1158, 1166 (Alaska 1996). See also,
53 21 f United States v. Grill, 484 F.2d 990 (5" Cir. 1973), cert. Denied. 416 U.S 989. 94 S.Cu.
i 2396, 40 L.EA.2d 767 (1974); U'nited Stares v. Maslanka, 501 F.2d 208, 214 n.12 (5" Cir.

{
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1974). Additionally, the first search must have been “‘constitutionally valid.” D 4ntorio at

1166. First applied in Alaska in Griffith v. State. 578 P.2d 578 (Alaska 1978), the court

quoted with favor the reasoning expressed in Grill, supra, for allowing a ‘second glance’:
The underpinning of these cases is that the items in question have been

exposed to police view under unobjectionable circumstances, so that no
reasonable expectation of privacy is breached by an officer’s taking a second

look at matter with respect to which expectation of privacy already has been

at least partially dissipated.

484 F.2d at 991.
In essence, so long as the first search was valid, a subsequent, equally intrusive search is

permissible. As argued, the officers in this case had ample justification to enter the

defendant’s residence. Both the emergency aid and protective search doctrines support
their actions. Once justified, the subsequent ‘search’ conducted by Officer Asselin was
permissible. It was no more expansive then the search conducted by Officers Doll and

Standfield. The information thus obtained was appropriately put before the Magistrate in

pursuit of the search warrant.

D. The Search Warrant

The extent of defendant Gibson's attack on the warrant is the conclusory
statement that, “[w]hen the illegal observations of the police are subtracted, it is abundantly

clear there exists a complete lack of probable cause for the issuance of the warrant.™ In

fact, the warrant easily survives judicial scrutiny.

As previously argued, the police were allowed to enter the defendant’s trailer

without a warrant pursuant to the emergency aid and protective search doctrines. What
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those first officers observed, standing alone, was more than sufficient to support the
warrant. Officer Asselin was permitted to take a “‘second glance” and his observations are
appropriately reflected in the warrant application. Detective Bryant, who believed he was

taking a “second glance” was allowed, based on his good faith belief that he was taking the

first “second glance™, to enter the trailer. When considered collectively. it is clear that
“sufficient probable cause existed to justify the warrant.

Assuming, however, that Det. Bryant’s search is not supportable, subtraction
of his information is not fatal to the warrant. The observations of the other three officers,
Jjustified under the doctrine outlined above, supplied ample probable cause for the warrant.

Indeed, the first two officers in the trailer had sufficient probable cause to procure the

warrant.

In a similar vein, the legally obtained evidence was admissi ble before the

grand jury and the indictment should not be dismissed.

IIL. CONCLUSION

For the foregoing reasons, the defendant's motions should be denied.

DATED this 10" day of February, 2003, at Anchorage, Alaska.
GREGG D. RENKES

] 20 ATTORNEY GENE
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ROBERT GIBSON, ) /3 Depity |
y :
Defendant. )
)

Case No. JAN-502-6007 Cr.

' STATE’ SITION TO
DEFENDANT’S MOTION TO SUPPRESS EVIDENCE

AND DISMISS INDICTMENT

v
I certify that this document and its attachments do not contain (1) the name of a victim of a sexual offense listed
in AS 12.61.140 or (2) a residence or business address or telephone number of a victim of or witness to any
offense unless it is an address used to identify the place of the crime or it is an address or telephone number 1n a
transcript of a court proceeding and disclosure of the information was ordered by the coun.

AL

COMES NOW, Robert Gibson, the named defendant in the above-captioned matter,
by and through counsel, and hereby files this reply to the State’s Opposition to Defendant’s

Motion to Suppress Evidence and to Dismiss Indictment.

The State submits the warrantless search of Mr. Gibson's trailer can be Justified on

several altenative theories. [n order, the government posits the arguments of the protective
sweep doctrine, the emergency aid exception and the second vlance doctrine to sustain the

viabtlity of the police officers’ actions in the instant case. All theones are legally flawed and

23
2all  deficient. The search must be held unconstitutional. ;
{ i
j
28]
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A. Protective Sweep Doctring

At the outset, it should be noted that the government failed to address any of the case

law cited by Mr. Gibson including the Alaska cases.

It does cite Taylor v. State, 642 P.2d 1378 (Alaska App. 1982) for the proposition that
this jurisdiction has adopted the “protective search™ exception to the Warrant Clause. What
the government failed to disclose to this court was that the search in Taylor was condemned as

unconstitutional and the conviction reversed. The court specifically found the “protective

search’ exception was utterly not applicable. Id at 1382. As the court held:

... we do not find that the objective facts known to the
police were sufficient to justify the police intrusion into the
home. Police are frequently called upon to go to residences that
may harbor people who are suspected of serious crimes. We
believe that the Fourth Amendment allows entry into a
residence on the basis of a protective search only under
compelling circumstances. Since an argument can frequently be
made that when the police are investigating a serious crime,
exigent circumstances exist which would allow them to follow a
suspect into his home in order to protect themselves, it follows,

that only in the most serious situations can we allow this
justification to be used. To rule otherwise would sertously

compromise the special protection which the home has been
afforded under the Fourth Amendment of the United States
Constitution and under the Alaska Constitution. We therefore
reject the argument that the protective search exception justifies
the entry into the residence and the act of following David

[N |

[}

g Taylor to his bedroom.
C )/
g 2 / (emphasis added.)
f 2, {citations omutted.)
T
-3/l The Alaska Count of Appeuls recognized over twenty years ago that the police could
24 / always assert the need to scarch at a residence whenever a serious cnme was alleged. To
254
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! permit this claim would in recality subsume the Warrant Clause. Accordingly, it unly will be

-~

|
' permitted in the “most compelling circumstances’ involving the “most serious crimes.” Not

any senous cnme will suffice.

————

The facts in Taylor, supra are even more compelling than those in Gibson's matter;

yet, they did not pass constitutional muster. In Taylor, an armed robbery suspect was !

supposed to be at the residence. An accomplice was also supposedly involved in the robbery.
The police came to Taylor's brother’s residence and followed him in (after arresting his
brother) on the theory he was the accomplice and might be armed. The court gave this

argument short shrift. In Gibson'’s case, he was already outside the trailer. No firearm was

reported.

A protective search must have as a prerequisite, “a reasonable cause to believe by the

officers that their safety is in danger.” Murdock v. State, 664 P.2d 589 (Alaska App. 1982).

This prong requires the state must:

... demonstrate a factual basis for a reasonable belief that
additional suspects [beyond those under police control) were
present and posed a threat to the safety of the officers.

State v. Spietz
571 P.2d 521, 525 (Alaska 1975)

Cited in Murdock at 596

Ths factual basis that additional suspects were present was utterly lacking. The 911

told the

call docs not establish that more than two occupants of the trailer existed.
police no one clse wasn the trailer. The police made no effort 1o determine if other

occupants were inside before their warrantless entrv. There is a complete dearth of specific

| |
i 000043 Tt



facts which would allow a reasonable belief that other occupants existed.

3‘/ Without this factual basis, the exception fails.
]
4 1/

The State’s reliance on Maness v. State, 49 P.3d 1128 (Alaska App. 2002), is sorely

g 3,- and articulable
l misplaced. The State sought to justify the warrantless search of Maness' apartment on both

the protective sweep and the emergency aid doctrime. The State asserted there was a
reasonable belief to believe other armed suspects were in the trailer. Secondly, since a /
homicide occurred, there was an exi gency that other victims needing medical attention may be
inside the trailer. The tral court rejected the emergency aid claim outright. The State failed

to mention that aspect of the case. If emergency aid did not apply in the cohtcxt ofa

homicide, it certainly cannot be extended to Gibson'’s case.

The trial court did find the protective search sweep applied. The reasoning was

predicated on a good faith belief that a third person with a gun was in the trailer. Citing

Murdock and Speitz, the court of appeals held that Judge Souter did not err in finding that the

police had a reasonable belief that other armed suspects (with guns) were present’.
Once again, the record is completely barren of any facts which could support a
reasonable belief that other armed suspects were present. There was no report of a third

person as in Maness. The “protective sweep” was only permitted because this third armed

person was unaccounted for.

Early v _State, 789 P 24 374 (Alaska App. 1990) actually aids the defendant s position.

// The Early coun cited the passage from Murdock, supra. It reiterated the concept that the

il
-5” Al was determuned that the third person was the defendant’s wife. Tina Muness. who had fired a pellet

gun at the windows of the adyacent railer
4
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home. The government cites several cases f{or the proposition that officers can conduct a

protective sweep doctrine will be strictly limited to situations w here u search 1s necessary for [‘

police protection. The court found:

[T]here were no specific and articulable facts which would have
warranted a reasonable belief that an armed and dangerous ,
person was concealed in the kitchen, upstairs, bedroom or ’[’
garage. i
Id at 377

Similarly, the State cannot articulate specific facts which would support the officer’s

belief the trailer was still occupied. An officer’s hunch or suspicion will not suffice.

In Haskins v. Municipality of Anchorage, 22 P.3d 71 (Alaska App. 2001), the court of

appeals had occasion to recently review the ambit of the “protective sweep™ exception to the
Warrant Clause. It stated that it does not apply in all serious cases but “‘only in the most
serious situations.” Id at 34. Gibson submits that his case as a matter of law does not fall

within the purview of this category of cases i.e. one of the most serious and compelling cases.

B. Emergency Aid Doctrine

Mr. Gibson has sufficiently addressed this issue. If emergency aid was not applicable

in Maness, the State surely cannot meet the Gallmeyer criteria in this case. Again, officer

hunches are insufficient.

C. The Second Glance Doctrine Does Not Apply to

Warrantless Re-Entries of 2 Citizen’s Home

The second glance doctrine does not apply to warrantless re-entries of a citizen’s

‘second search of an area” so long as 1t is not as intrusive as the first search (assuming the

e 64 ANNL S ' J



first scarch was constitutionally valid.) D" Antorio v. Siate, 926 P.2d 1158, 1166 (Alasha

ﬂ 5 3 }/ 1996); United States v. Maslanka, 501 F.2d 208, 214 n.17 (5" Cir. 1974), Gnffith v. State,

“// 578 P.2d 578 (Alaska 1978), United States v. Grill, 484 F.2d 990 (5" Cir. 1997). The State’s

=
|+ |
T
S —

Pi 3| assertion that Officer Asselin could enter Gibson's residence under the auspices of the second

y
|

glance doctrine is fundamentally and legally unsound.

The cases proffered by the government all involve second glances of personal items,
effects or papers which have been seized from arrested individuals and are in police
possession. Most of the personal items have been inventoried and the police are simply going
back to review items that have already been subjected to a legal inventory search. (D’Antorio

involved credit cards in a police locker; Griffith involved a knit hat already inventoried.) As
the D’ Antorio court noted:
In Griffith, we stated that the “second glance” doctrine permits

police in certain limited circumstances to return to seize items
from an incarcerated person’s property.

Id at 1165

In short, the second glance doctrine relates 10 a narrowly-delineated situations: police

review of personal items they have seized and inventoried from arrested persons. It is
absolutely inapplicable to warrantless re-entries and searches of “areas” as the State submits.
Gibson is confident that neither this court nor Opposing counsel will find authority supporting
Officer Asselin’'s second entry as a second glance exception 1o the Warrant Clause. The

State’s brazen attempt to extend this ery imited doctrine to warrantless re-entrics of houses

26 Al i 0
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is completely bereft of any legal underpinming. The second glance doctnine is a subsection of

inventory searches. That obviously is not the situation obtaining bar.

In his definitive work on search and seizure, Professor LaFave devotes an entire

section of his treatise to the second glance doctrine. LaFave, Search and Seizure, Vol. 3 §

5.3(b) page 119-130 (1 996)%. All the cases justifying the second glance doctrine compiled by
LaFave involve individuals who have been arrested and whose property has been seized
and/or inventoried. The doctrine is limited to that narrowly-carved exception.

As discussed previously, the Fourth Amendment grants a sacrosarnct status to a

citizen's house. The courts have routinely not applied the second glance doctrine to homes.

Under Alaska’s added privacy clause (Art. 1 § 22) and the broader protection of the Alaska

Constitution, Officer Asselin’s search cannot be sustained as a constitutional act.

D. Detective Bryant’s Entry Was Unconstitutional

The State presents an amalgamation of legal theories to support Detective Bryant's

third re-entry into the trailer.
Even the State implicitly concedes that Bryant’s entry cannot be justified as a third

glance. The doctnne simply does not exist. As noted supra, the second glance doctnine is
limited to search of inventoned property. It does not allow warrantless re-entry into a home
Byrant. like Assclin, was barred from re-entry.

Lastly, the State appears o proffer some good-faith cxception to justifying Bryant's
search i.e. the detective made a good faith mistake that his entry was permitted as a second

glance. First, the premise that Bryant, in good faith, can do a second glance is without mermit

" Indeed. he even footnoted the cases cited by the prosecution Maslanka. n 09, Goll n 74 and D) Antotio. n 84
hi
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supra. In

exceptions in search and seizure.

Coaclusion

For the foregoing reasons, it is patently clear all these searches were illegal and the

fruits of the searches could not be considered by the magistrate. Accordingly, defendant’s

motion to suppress and to dismiss must be granted.

DATED this m day of February, 2003, at Anchorage, Alaska.
PUBLIC DEFENDER AGENCY
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, )

)
Plaintiff, )
)
V. )
)
] )

) Case No. 3AN-S02-6009 Cr.
Defendant. )

REPLY TO STATE’S OPPOSITION TO MOTION TO SUPPRESS EVIDENCE
SEIZEDAS A RESULT OF THE WARRANTLESS
SEARCH OF BEVIN’S RESIDENCE

) S L e mmﬂl R Bt Y )’t’,};!,‘f""’.’"{','»l - B u

document and Its attachmenst 30 Dot comsis (1) the name of & vicsim of s setudl offe Haled j8' AY(1.61: 10,
of (2) & residenoe or business sddress or «elephons pumber of 4 vicu'an‘orwiuuuwpﬂmmﬁ%u’“yﬁ[wk;};
ld-udtyduplquofmaiqn'ahuandaamuhﬂnpm@nhaman‘m . mmqw;\

" lnformarion was ordersd by the courts- L o0 T L aenor e i R A A

through undersigned counsel, Carmen L. Gutierrez, hereby
responds to the State’s Opposition to Motion to Suppress and Dismiss Indictment. Bevins
further joins in the Motion to Suppress Evidence and Dismiss Indictment filed by her co-
defendant, Robert Gibson, filed with this court on January 31, 2003. This motion was not

served on undersigned counsel until sometime just after the state filed its opposition to

defendants' motions. | * further joins in Gibson's Reply to State’s Oppasition to

Defendant’s Motion to Suppress Evidence and Dismiss Indictment.

The state concedes that Anchorage police officers Doll and Stanfield conducted

a warrantless search of the 'Gibson residence. It contends, however, that this warrantless

search was justified on either the protective swcep or emergency aid exceptions to the warrant

requirement. Neither argument is meritorious. Then, regarding the second warrantless entry by

Exc. 68
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doctnne. This doctrine clearly does not

Officer Asselin, the state relies on the “second glance”

apply to the facts at bar. Finally, with regard to Det. Bryvant's third warrantless entry, the state

argues that his entry is justified because of his good faith mistaken belief that he was

conducting a “'second glance”. The state fails to cite a single case to justify its insupportable

position.
Contrary to the state’s assertions ! emotional condition did not justify

the initial warrantless entry of her residence. See state’s opposition page 6, lines 17-19. In

light of the facts known to the officers, her emotional state was essentially immaterial. The

police knew the following when they arrived at the scene of what dispatch characterized as a

“disturbance”:

12
13 1. Office Doll reported 1o the scene of what dispatch described as a
14 “disturbance, possibly involving a knife, with a female complainant.”
s 2. As police approached the north side of the trailer a female came out the
° door. She was screaming for help, naked from the waist down and appeared
N to be upset.
18
‘s 3. Police then saw a male emerge from the trajler. He compiled with a police
20 directive to exit the trailer and was immediately placed in custody.
21 4. The female asked permission to retumn to Jjust the other side of the trajler
22 door to put her pants on. The officers granted her permission.
i 5. After put her pants on she the officer ordered her away from the
“ trailer. She asked permission to go back to the trailer and get her shoes,
25 ]
2 /

: does not agree with the state's characterization of her emotional swate.
state will be explored dunng the evidentiary heanng.

|

Exc. 69
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Q‘) . 10. Officer Stanfield reported they entered the trailer

Permission was granted. She grabbed a pair of shoes located near the dvor

and returned to where the police officers were standing.

Officer Doll asked her if anyone else was in the trailer. According to the

ed that no one clse was in the trailer.

police report, clearly stat

o facts in the police reports to suggest that a third party was

7. There aren

inside the trailer.
8. Both and Gibson were arrested outside their residence. This was not

an in-home arrest situation.

9. According to Officers Doll’s report, Doll and Stanfield entered the trailer to

~
X clear it for “‘additional suspects or victims'.
“t0 make sure that there

was no one inside who was dying or in need of medical attention”.

11. Officer Asselin, who arrived at the scene afier officers Doll and Stanfield,
reported that he stood by Bevins while Doll and Stanfield “conducted a

protective search of the residence.”

to support conducting a Protective Sweep

A. The police had an insufficient factual basis

in this case.

To justify a protective search in this case the state must prove by a

cers had reasonable cause to believe their safety was

preponderance of the evidence that the offi
y conducted the search. Early v. State, 789 P.2d 374, 376-77 (Alaska App.

in danger before the
«demonstrate a factual basis for a

1990). In order to make such a showing the state must

[beyond those under police control] were present and

reasonable belief that additional suspects
Aurdock v. State, 664 P.2d 589, 596 (Alaska App.

posed a threat to the safety of the officers™.

Exc. 70
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1983). In Early the court cited with approval Manlund v. Buie, 494 U S. 328, 110 S.CL.

1093(1990):
[There] the Supreme Court held that the fourth amendment to the

United States Constitution permits a protective sweep in
conjunction with an in-home arrest when an officer possesses a

reasonable belief based on specific and articulable facts that the
area to be swept harbors an individual posing a danger to those

on the arrest scene.

“The protective search exception to the warrant requirement must be strictly limited to

situations where a search is necessary for the protection of police.” Early, 789 P.2d at 377.
Here the arrcst of Gibson took place outside the residence and Bevins was in a
stand-by status with Officer Asselin. When Doll and Stanfield entered the trailer they knew
they were responding to a “‘disturbance, possibly involving a km'fe with a female complainant.”
They already had their suspect in custody who had come out from inside the trailer and the

female complainant was under their control. They also knew from their victim, , that

there was no one else n the trailer. From this record there is simply no specific and articulable

facts to suggest that someone else was inside the trailer and that person posed a threat to officer

safety.
The state’s position is not supported by Maness v. State, 49 P.3d 1128 (Alaska

App 2002). There the court upheld the warrantless entry of Maness' residence under the
protective sweep doctrine because the police had specific and articulable facts that a third
suspect might be present in the residence. When the police arrived at the scene of the shooting

a reliable witness, a sccurity guard, told them that a crazy man was down the street with a

I

shotgun. Additionally, another police officer leamed that earlier in the day someone in Maness’
residence had been shooting towards another residence with a pellet gun or a .22. Maness had /

[ A

been apprechended with a nfle in his possession. This suggested that a third person might be

|
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prescnt in the residence with .22 or pellet gun. Given these specific facts, the court of appeals
upheld the trial court’s finding that the warrantless search of Maness' residence was
information about the earlier shooting, that a “crazy man" had

ey

appropriate because police had
gun or .22 remained unaccounted for.

been reported in the area with a shotgun, and that a pellet

The state contends at page 7 of its opposition that the police were in possession | |
of “ample *specificand articulable facts’ which provided them reasonable suspicion to believe [
" facts relied upon by the state is merely that the police

their safety was in danger.” The “ample
emotional state. The state [

were confronted with an ambiguous situation due to
nter and search the residence. l

contends that because of this ambiguity they were entitled to ¢
s -- that the police responded to a report of a man and

The argument ignores important fact
Once the man and woman came t

woman involved in a disturbance, possibly involving a knife.
they were placed in custody. This was not an in-house arrest. When asked
the police had

out of the residence
the woman stated no one else was in the trailer. Unlike Maness,

by the police,
piece of evidence to suggest a third |

no other facts to suggest otherwise. There was no single

party was involved in this disturbance.
This search cannot be justified under the protective sweep doctrine. For this Ls

¢ otherwise would essentially permit police to make an unfounded assumption that

court to rul
hat the actual facts suggest. To give police this kind of carte
! i

there is more to a situation than w
n which the home has

blanche discretion ““would seriously compromise the special protectio
stitution and under the e
[

Alaska Constitution.” Taylor v. State, 642 P.2d 1378, 1382 (Alaska App. 1982). {

B. The warrantless search cannot be justified under the emergency aid exception to the ;
|

warrant requiremenpt.
|

been afforded under the fourth amendment to the United States Con

T
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The emergency aid exception failed in AManess and must fail in the instant case |
for the reasons argued above. Here the police were responding to a disturbance. The gravity of
the situation was far less than that in Maness, where police apprehended a suspect with a nfle,
had received reports of a shooting occurring earlier in the day and had been told that a crazy
man had been seen down the street with a gun. Under these facts the trial court found that the
warrantless entry.into Maness’ residence was not justified under the emergency aid doctrine.

Here the police had no objective reasonable grounds to believe that an
emergency situation existed inside the trailer requiring their immediate attention. Gallmeyer v.

State, 640 P.2d 837, 847 (Alaska App. 1982). The police had no information to suggest that a

third party was present inside the trailer, much less in need of emergency assistance. The

assertion that no else was inside the trailer without some

police cannot simply dismiss |
factual basis to believe otherwise. Even if the police could point to some fact suggesting there

was someone inside the trailer, which they cannot, the state must further demonstrate that they
had reason to believe that a third party required emergency assistance. As noted by Gibson in
his reply, the state fails in its opposition to address a single one of the domestic violence cases
from other jurisdictions addressing factual situations similar to the case at bar. Each and every

one of these cases found the emergency aid doctrine inapplicable. The warrantless entry into

the trailer must fail on this ground as well.

C. The Second Glance Doctrine does not apply and there was no justification for Det.
Byrant’s third warrantless entry into the residence.

Bevins hercby incorporates by reference Gibson’s arguments in his initial

motion and rely.
Motion to Suppress Evidence and Dismiss

For the reasons stated herein,

Indictment should be granted.

Exc. 73 f
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DATED this 19" day of February, 2003 at Anchorage, Alaska.

ﬁ :

Carmen L. Gutierrez/ Bar No. 8
Attorney for ' 4
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| IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

STATE OF ALASKA, )
)
Plaintiff, )
) RECEIVED
Vs, )) FEB 2 0 2003
o G'BSON' ) Chambers of Judge ;ard
: ) Third Judicial District
Defendants. )
)

Case No. 3AN-SO_2-6007 Cr.
3JAN-S02-6009

NOTICE OF SUPPLEMENTAL AUTHORITES

ﬁcemfy that this document and 1is attachments do not contain (1) the name of a victim of a sexual oftense listed in Asf

12.61.140 or (2) a residence or business address or telephone number of a victim of Or @ witness to any offense unless it ts an
address used o identify the piace of the crime or it is an address or telephone number in a transcript of a court proceeding and} |
i

disclosure of the information was ordered by the court.

The state notifies this court that it will not seek to expand the bases for the

searchs that have already been asserted in the state’s opposition. The state does, however.

notify this court of the following supplemental authorities that pertain to the emergency aid

doctrine:

State v. McDonald, 7 P.3* 617 (Oregon App. 2000)

State v. Follett, 840 P.2d 1298 (Oregon App. 1990)

People v. Rav, 98] P.2d 928 (California 1999)
United States v. Leon, 468 U.S. 897 (1984)

Mincev v. Arizona, 437 U S. 385 (1978)

00003¢
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t will address these authorities during

The state will not be filing supplemental briefing, bu

oral argument.

Dated this 19" day of February, 2003, at Anchorage, Alaska.

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:

Midhael T. Burke
ssistant District Attorney

Bar No. 0011069
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA .

THIRD JUDICIAL DISTRICT AT ANCHORAGE

Lo

.P;:x-

STATE OF ALASKA, )

)

5 PlaintifT, )
)

o VS, )
7 T T e )
ROBERT : )

8 )
Defendant. )

)

Court No. 3AN-502-6007 Cr.
3AN-5802-6009 Cr.

ING IN OPPOSITION TO DEFENDANT'S MOTIONS

SUPPL AL B
TO SUPRESS AND DISMISS

1 certify that this document and its attachments do not contain (1) the name of a victim of a sexual offense listed in AS
d

12.61.140 or (2) a residence or business address or telephone number of a victim of or & witness to any offense unless it is an
dress used to identify the piace of the crime or it is an address or telephone number in a transcript of a count proceeding an

ad
/ disclosure of the information was ordered by the coun,

The State of Alaska hereby submits this supplemental briefing in support of
its opposition to the defendant’'s motions to suppress evidence and dismiss

indictment. The state relies on the facts already submitted in its previous motion.

INEVITABLE DISCOVERY DOCTRINE

Additional doctrine supports the entries made after the initial officers
conducted a protective sweep and emergency aid sweep. The first is the doctrine of

inevitable discovery. This doctrine was adopted as a inatter of state law by the

23

3 Alaska Supreme Court in Smith v. State, 948 P.2d 473. 478 (Alaska 1997). As was
M concisely explained by the appellate court. “[t]he inevitable discovery doctrine
-6 [ applies to evidence which was discovered during an initial illegal search, but which

| Exc. 77 000033
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* Siate v, Lewis, 809

inevitably would have been discovered through lawtful means.’

Under the doctrine as it was adopted by the

P 2d 925, 930 (Alaska App. 1991).
It must prove by

Alaska Supreme Court, the state has what amounts to dual burden.
clear and convincing evidence that (1) through predictable investigatory procedures
(2) the evidence would have been discovered absent the illegality. Smith, 948 P.2d
at 479-80. Additionally, the doctrine does not apply where the police have

intentionally or knowingly violated the defendant’s rights. 1d. at 481.

Should this court conclude that the entry made by officers Asselin and Bryant

the warrant may still be upheld because the

were not constitutionally sound,
After officers

evidence would have inevitably been discovered.

information the
d enough probable cause to procure a

Doll and Stanfield exited the trailer, they ha
warrant. This warrant would have predictably followed those observations.
use the initial entry to the trailer was legal and because acquisition of

thus been discovered it should

a warrant

Beca
would be predictable, and the evidence would have

not be suppressed.

EXIGENT CIRCUMSTANCES

Exigent circumstances justified the entry of officer Asselin and Detective

Brvant. The facts known by both Asselin and Bryant were sufficient to ground
probable cause that. without intervention, the methamphetamine lab could catch lire,

jode or otherwise degrade. thereby destroying the evidence.

exp
n with suppression

Trial judges perform different functions in connectio
Bianchi, 761 P.2d 127.

motijons depending upon the basis for the motion. State \.

Supplemental Briefing for Opposition to Motion to Suppress
State v. Gibson, Bevins
3AN-502-6007'6009 ) g 9 O 21
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129 (Alaska App. 1988). When a trial cournt is asked to suppress the fruits of a

warrantless search, it must review the record and make factual findings.

case, the trial court's factual findings will be upheld unless "

Bianchj, 761 P.2d at 129.

"[S)earches conducted outside the judicial process, without any prior
approval by judge or magistrate, are per s¢ unreasonable under the Fourth

Amendment - - subject only to a few specifically established and well-delineated

exceptions.” State v. Ricks, 816 P.2d 125, 126-27 (Alaska 1991) (Moore, J.

concurring) (citing Katz v. United States. 389 U.S. 347, 357, 88 S.Ct. 507,514, 19

L.Ed.2d 168 (1967)); Erickson v. State, 507 P.2d 508, 514 (Alaska 1973); Dunn v,
Deal v. State, 626 P.2d 1073, 1078

State, 653 P.2d 1071, 1079 (Alaska App. 1982);

(Alaska 1980). The State must prove by a preponderance of the evidence that an

e#cepu’on to the warrant requirement exijsted. Ahkivgak v. State, 730 P.2d 168, 171

(Alaska App. 1986) (citing Chilton v. State, 611 P.2d 53, 55 (Alaska 1980); Schraff

v. State, 544 P.2d 834, 838 (Alaska 1975)). Warrantless searches based on probable

cause are permissible when necessary to prevent the destruction of evidence. Moore

v. State. 817 P.2d 482 (Alaska App. 1991). See also Layland v. State, 535 P.2d

1043 (Alaska 1975), overruled on other grounds, 592 P.2d 1187, 1191 (1979); State

v. Spietz, 531 P.2d 521, 524 (Alaska 1975); Ingram v. State. 703 P.2d 415. 422

(Alaska App.1983).

Supplemental Briefing for Opposition te Motion to Suppress
State v. Gibson, Bev ins
TAN-S02-6007.6009
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In Finch v. State. 592 P.2d 1196, 1198 (Alaska 1979). the Alaska Supreme {-’

Court set out
under the destruction of evidence exception:

There must be probable cause to believe that evidence is
present, and the officers must reasonably conclude, from the
surrounding circumstances and the information at hand, that the
evidence will be destroyed or removed before a search warrant can be

obtained....

Circumstances which are relevant to the determination include:
the degree of urgency involved; the amount of time necessary to
secure a warrant; the possibility of danger to police officers guarding
the site while a warrant is sought; information indicating that the
possessors of the evidence are aware the police are on their trail; and

the ready destructibility of the evidence.

Finch, 592 P.2d at 1198.
Finch is instructive. In that case, the Alaska Supreme Court

held that the warrantless intrusion of police officers, who were told by an assault
victim that her assailant had said he was going to dispose of all signs of the assault
and who then entered motel room where assault had taken place without search
warrant and observed and seized evidence of assault, could not be validated under
exception to warrant requirement to prevent imminent destruction of evidence, since

the only valid course of action for police officers under the circumstances

would have been to secure motel room and station one officer there while the

other sought a search warrant (emphasis added). Id., at ] 198.

Here officers were confronted with a methamphetamine lab. The testimony

elicited at the evidentiary hearing will demonstrate that the officers knew that meth

Supplemental Briefing for Opposition to Motion to Suppress

State v. Gibson. Bevins
AN-502-6007/6009 -
£20036
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the criteria for determining when warrantless searches are permissible
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labs have the significant potential to be extremely dangerous. As such, immediate

response is necessary to interrupt the chain of chemical reactions which may lead 10

a fire or an explosion. Compellingly, the two individuals who had “control” of the

lab were in police custody. The officers were confronted with an unatiended lab

with all of the attendant dangers the lab represented.

In Ingram v. State, 703 P.2d 422 (Alaska App. 1985) the appellate court

observed that the propriety of a warrantless entry and search is evaluated by

“balancing the nature of the exigency against the degree of intrusiveness of the

warrantless search". See also Owen v. State, 418 So.2d 214, 217, 220-22 (Ala. Crim.

App. 1982) (police responded to report of shotgun murder and immediately traced

[— |

arresting him, subsequent protective search of home upheld), petition Jor habeas

granted on other grounds, 849 F.2d 536 (11th Cir. 1988); Owen v. Statg, 586 So.2d
958, 959 (Ala. Crim. App. 1990) (upholding protective search on retrial of same

case in light of Supreme Court’s decision in M rvland v. Buije, 494 U S, 325,110

Tl T by s
© 220 -

S.Ct. 1093, 108 L.Ed.2d 276 (1990)).

In the instant case, officers had a situation in which a meth 1ab was lef

e ¥, Shayy

unattended. While the first officers on scene were able to identify the meth lab and

could appreciate its inherent dangers, they did not know. nor could they recognize

24 whether or not the lab was then operational. Testimony wij) reveal that an operating

lub 1s extremely volatile and subject to explusions and fire. The officers needed 1o

Supplemenial Briefing for Opposition tv Mutiun 10 Suppress
State v. Gibson, Bevins
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go in, they needed to go in as soon as was possible and securing a warrant before {‘
they went in would have been unrealistic and irresponsible under the circumstances.

Officer Asselin and Det. Bryant performed the least intrusive search poussible to

L

g ]

determine if the lab was operational. Upon their entry, they had probable cause to f

believe a meth lab was contained inside.

ONCLUSION

For the foregoing reasons, the defendant’s motion to suppress and dismiss

should be denied.

DATED this 21* day of February, 2003, at Anchorage, Alaska.

GREGG D. RENKES
ATTORNEYW
By: - /.

7" Miclel T/Burke &
Asdistant District Attorney

ar No. 0011069
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INTHE SUPEIITOR COURT FOR THE ST AR OF AT ASKA

HIURD JUDICIAL DISTRICT

STATE OF ALASKA )
)
Plamutf, ) N
) AER O 2004
v )
- ) Flekerg )0
,r,"R‘O_B_FRT GIBSON, ) _— C . auw
. .. )
)
Defendaii. )
)

Case No_ 3AN-502:6007 CR
Case No JAN-S02-6009 CR
ORDER

filed a Motion To Suppress Evidence Seized As A Result Q1 1ne

Warantless Search Of Residence. Mr. Gibson later filed & MNoion To Suppress

and To Dismuss Indictment, which joined n 2s a co-duefendam Hoh
Jefendants argued that thew constitutional nghts were violated by a warrantiess searon o

their residence  The court finds that under the particular circumstances of this case, the

w arrantless entry w as jushified by the emergency aid doctrine and denies both motions.
On Julv 10, 2002, at approximately 4 40 pm,, two Anchorage Police Officers
acre dispatched to the defendants” residence regarding a domestic disturbance invelvng

o hmife  Upon amvang, the officers heard a female scicanmirg distresstully from the

nsde of the tarler Then o woman stumbled out of the door. nubed except tor a tank tep

(OIS

She eppedred humred and visibly cniured The woman, later idenntied as !

el Hopve, helpomeT Tl atficere called for huckap becase they had 1 pereon
comnene vt of e trnfer s they did et hnow hew rrany people weare eivelvedard e

Exc. 83




eosnien of the knte fead them o Lelre o thas 1 eald Do pradent e negee st Bac Rt sy
ore were antly e w0 of them at e seane
e

later identitied as Robant Gibsan, then came to the doorway

Another person,
officers drew theirweapons and ordered him te come cul of the wmler He comphed and
then stumbled back into the rarler to yet pants  The

was placed 1n custody
They observed

officers ordcred her away from the tratler and aitempted 1o question her.

s and a cut on the back of her head  She was hysterical and

swelling in one of her ¢)
nd she

uncooperaive  The officers asked her if there wds anyone else inside the trailer 8
said there was no one else inside. then became 3rgumenlam e, and vne officer had
patrol car because he was concerned that she would start a fight with the

o~y

T av e -~
sut Al2w™

1o put her m his
dicers.or with Gibson. At this pont, the officcrs snil could not ve Carlani J
coplewere mvelved. and was being uncooperauve
Officer Asselin arrived at the scene and watched and Gibson white tne

e

other two officers cleared the trasler with their weapons drawn o mnake suic e

Inside the trarler the officers observed what they

was no one else wside mnjured or hurt.
thought were components of an active methamphetamune clandestine laboratory  They

{ because of the dangerous

10 Officer Assclin, who had more extensive traning 1 meth

nature of such laboratories The officers

decided to €xi

described their ohscrvations
lybs. He then cntered the tratler and confirmed that it cantamned a meth lab

Detectiv e Bryant then armin ed oan the scene He s highly trained in meth labs and
1 Jrssenbhing them He s also fumihiat with the dangerous nafure of active meth Lubs
1o cmtepsd the traler W hout Anowiedee of Ofticer Assehin's entry, 10 take a “second
olaney af the items e traer The offieers later used all four of their obsenvations 1

Exc. 84
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et dscech warrant Thederondants argued that the petal crten torb e nn e L et

diecl any CF he eneeptions tor warartless cearches and that ail cvidenes sheuld he

cappressed  The defendaits ulso argued the subscquent searches by Officer Assehn and

Deecnve Broast were uslaw fal - The state aroucd the imnal search was justificd under
e cmergency ard doctrme, and the count finds that posiion persuasne. The statc also
extgent

argeed  that the subsequent warrantless searches were justified  under

circumstances and the inevitable discovery doctrine, which the court also finds

rersudasine
The emergency ard doctrine is an exception to the Fourth Amendment’s warrart

requirement as set forth in Gallneyer v Stare, 630 P.2d 837 (Alaska App 1982)  The

Alaska Appellate Court adopted three elemenis necessary o justify & waiianiiess il

wncer the emergency aird doctrnine from People v Auchell, 39 NY 2d 173, 355 N Y S 2d

2530, T NE 2G0T, 609 (NY1978), ceir Gomed, 426 US 953,956 SCu 3178, 3

L Ed2d 1791 (1976). Astaken from Afircacii, (e requirements aic,

(1) The police must nave reasonabie grounds to vehevc that
there 1s an emergency at haind and an immcdiate nood
for their assistance for the protection of hife or propeny.

(2) The search mus! not be primanly motivated by anient to
arrest and seize evidence

(}) There must be some reasonabic pasis, approximnating
probuably cause. to associate the emergency with the

sica or place to be scarched.

e o gt 8420 The first requirement s determuned by an objectne standard /i

Fore, the orticers amined at the scene of a4 domestc distuthance reported!, mvolving 4

weapon They heard a female screaming and saw g wonan stumhbiing out of the traile:

Ll maked and smured The wormnan was hasterical, uncooperative and argumentatise

e

Corohat e o e el dvrreseed persan ard staronpdin

TR U TR I T A ;
{
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Cireumstanecs, the cowl finds that the Offiacts Aid 1ot aut undvasealy nae! biln e A
clanm that po one clrewas (he trailer when they ortered the tader o m..Ke
lee was mjured or in need of medical assitance As one otficer

sute that no one ¢
nee situations 1o be

Ihed in dJomeshic jole

restificd, 1t 1s not uncomman for pevple o
scniption of the circumslancces It owould not be

e or untruthful m thair d¢
ce value of such descriptions

iraccural
o accept and rely on the fa

reasonable to requirc officers t
s of a particular case such as this one. The court finds that the first

under the circumstance

requirement 15 met
{ focuses a high level of scrutiny in determuming the actual

The second requiremen
/4 The officers tesufie

d that they

s who conducted the search.

ntent of the officer
as hurnt or n need of aid.

entered :he trailer specifically 1o se¢ \f anyone else ynside w
utside the tratler ied

There was absolutely no evidence on the recard that something ©
LIV | ] e e mmmed

‘hem 0 suspect that inerc Ccound e d 1icin 1av bl The couit LGS il s e

1Cy Ui cinénn s el
The third requirement examines the cucuinstances of the warrantless search to sec

i time and scope 0 the nature and duration of the partcular

ot was “restncted
o the defendants’ residence

v+ Jd The officers were dispatched t and saw beth

The officers simply clearcd the tratler, thus

emergency.’
and Gibson exit from the trader

ope himuts of the third requirement

| within the tine and sc

falling 2l
ds that the mmtial w arrantless cptry

Based upcn the discussien above, the court fir
the emergency ard doctrine The court

sto the defendants’ residence was justified undcer
won for all domestic vielence

Joes ot find that there is d gencral o Jrrantless seatch eacept
vt the findings are spucttic to thie ficts of this case  Furthemone. the

LanCh, and notes t}
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Aseehin™s seawrch wus sl Gl by envigant citcumatances f he

vorst bnds that Oflicer

ot oadso nnds dbat Detecrne Brrant’s search was ustificd under the inovitable

Jiscovery Jdoctnine. Therefore,

IT IS HEREBY ORDLRED thut s Motion To Suppress Eviderce

Serzed As A Result Cf The Warrantless Search Of ' Residence and Nr Gibson's

Motion To Suppress Evidence and To Disnuss Indictment (which Ms. Bevin jomncd) are

DENIED

’
reo-
it

Dated rhxs, day of Apnl, 2004, at Anchorage, Alaska.

: i 4
: Py i T
: / .’ 4 l,-»- e ’ . /h ..
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DISTRICT ATTORNEY, STATE OF ALASKA

Anchorsge CAO $3/VUS F.ouver vV

MAY 1372005 10:5% 9072696321

316 K STREET, SUITE 620
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26

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA, ;
Plaintif, ;
Vs, ;
ROBERT DUANE GIBSON III, )
DOB: )
APSIN ID: 6380993 )
DMV NO. )
SSN: )
ATN: 106-791-012 ;
Defendants. )
)

vietm of 8 senual offunss Hswd i AS 126160 v @)
Mawmucw amdlvwndwmmnmyommwm it ta an address 1dentifying e pasc ol
lqhnnmiuMdnwmudhﬂmdm-hmnmmﬂbymm

critne of aa addvess o1 &
The fol counm ¢ § crimms DOMBSTIC ¥V de " AS 4.
Count [V- AS 11.41.230(aX1)
Assault In The Fourth Degree

Robert Duane Gibson - 005

THE DISTRICT ATTORNEY CHARGES:

That on or about July 10, 2002,

District, State of Alasks, ROBERT DUANE GIBSON, 11 recklessly ¢

injury to L.B.
All of which is a class A misdcmean

violation of AS 11.41.230(a)(1) and agai

‘nformation adding Misdereanot Count to Indictment
S v Gibson JAN-502-6007
Pagelof 2

M02€3
Exc. 88 i

at or neer Anchorage in the Third Judicial
aused physical

or offense being contrary to and in
nst the peace and dignity of the State of Alasks.
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1
12
13
14
15

16
17
18
19

20

Anchorage ZAC 93:703 F.L0%,005

(-
Dated st Anchorage, Alaska, this I (, day of May, 200S.

DAVID W. MARQUEZ
ATTORNEY GENERAL

By:(]/(/\U

shp Bindle

Amcoded [nformation Addmg Muderacaner Count To Indictment
Stte vs. Robert Gidsoa, JAN-502-6007 CR

Pege 2012
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T e aas

310 K STREET, SUITE 520

ANCHORAGE, ALASKA 99501

A

(907) 2696300

T FOR THE STATE OF ALASKA

IN THE SUPERIOR COLR
STRICT AT ANCHORAGE

THIRD JUDICIAL DI

STATE OF ALASKA, ) _
) &
Plaintiff, ) FILED of
) Ch‘mbe':vowaﬂon
VvSs. ) Judoe M\chao\ V
ROBERT DUANE GIBSON, 111, ) W\ " ot
DOB: ) . AgKD LA ~
APSIN ID: 6380995 ) e Ao Ot
Isjshglv NO ; f 3 N.‘ch(S ;
ATN: 106-791-012 )
)
Defendant. )
)
No. 3AN-502-6007 CR
CORRECTED INDICTMENT
(1) name of a victim of & sexual offense listed in AS 12.61 140 or (2)
nless 1t 15 an uddress identifying the place of 8

atachments do not contain the
ber of 3 vicm of ar witness 10 sny offense u

I certify this document and 4
nscnipt of s court proceeding and disclosure 0

residence or business address or telephone num

cnme of sn address of telephone number in & T2
ONE

{ the information was ordered by the court

The following counts charge 8 enme nvolving DOﬁg_SILC VIOLENCE as defined in AS 18 66 990 N

Count1- AS 11.71.020(a)(2)
Second Degree Misconduct Involving A Controlled Substance
Robert Duane Gibson I1I - 001

Count I - AS 11.71.020(a)(4)

Second Degree Misconduct Involving A Contr
Robert Duane Gibson [T - 002

olled Substance

Count 11 - AS 11.71.040(a)(5)
Fourth Degree Misconduct Involving A Controlled Substance
Robert Duane Gibson III - 004

THE GRAND JURY CHARGES:
Count |

-y

That on or about the July 10,

Judicial Distnct, State of Alaska,

S IRDZES

Exc. 90 X

2002, at or near Anchorage in the Third

ROBERT DUANE GIBSON. 11l manufactured a

3

U
s 3

oo -



a /} matenial, compound. mixture, or preparation that contained methamphetamine, or its
salts, isomers, or salts of isomers.
All of which is a class A felony offense being contrary to and in violation
of AS 11.71.020(a)(2) and against the peace and dignity of the State of Aiaska.
Count 11
That on or about the July 10, 2002, at or near Anchoragé in the Third
Judicial District, State of Alaska, ROBERT DUANE GIBSON, 1111 possessed

pseudoephedrine, iodine, phosphorus with intent to manufacture a matenial, compound,

mixture, or preparation that contains mcthar;xphctaminc, or its salts, isomers, or salts of
isomers.
All of which is a class A felony offense being contrary to and in violation
of AS 11.71.020(a)(4) and against the peace and dignity of the State of Alaska.
Count III
That on or about July 10, 2002, at or near Anchorage in the Third Judicial
District, State of Alaska, ROBERT DUANE GIBSON, 111 knowingly kept or maintained

any store, shop, warehouse, dwelling, building, vehicle, boat, aircrafl, or other structure or

place which was used for keeping or distributing controlled substances in violation of a
felony offense under this chapter or AS 17.30.

All of which is a class C felony offense being contrary to and in violation
of AS 11.71.040(a)(5) and against the peace and dignity of the State of Alaska.
DATED this _,(L?day of May, 2005 at Anchorage, Alaska.

[ SENP pag PR ]

1

A true bl

-~ 2T -l
. AuSKA 9950

oen

(907) 269-300
Ny

Grand Jury Foreperson Jo

HORAGE
2

stant District Attorney, No. 0211040

ANC

a Oﬁf@wﬂf S.‘ﬁ«er Mq k@.?@mf Lol
3“} Qcc.jd by rugef o &-2¢-05.

Corrected Indiciment
State v Robert Duane Gibson. 11, IAN-S02.600"
Page 2 of2
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Soreety o VIOA
IN THE SUPLRIOR COURT FOR THE STATE OF AL ASKA
AT ANCHORAGE
| RECEIVED
STATE OF ALASKA )
) JUL 26 20¢
Planuff, ) 2006
. )) PHRLIC DEFENRER AGENCY
> ) AT ESHALE
ROBERT D. GIBSON lIlI, ) CASE NO. 3JAN-502-6007-CR
)
Defendant. ) JUDGMENT AND ORDER OF
DOB: SSN: ) COMMITMENT/PROBATION
ID No. $638099 ATN 106-791-012

Defendant has been convicted upon a GUILTY jury verdict of:
DV Offense Per

AS 18 66.990(3)&(5)

Date of
Count Offensg Qffense Statute Violate {(Yesor No)
I 07/10/02  MICS 2" Degree AS 11.71.020(a)(2) NO
Ik 07/10/02  MICS 2™ Degree AS 11.71 020(a)(4) NO
1 07/10/02 MICS 4" Degree AS 11 71 040(a)(5) NO
IV 07/10/02  Assault 4'" Degree AS 11.41.230¢a)(1) YES

and the following charges were disnussed

Date of
Count Of'ense Offense
NONE

Page 1 ol T Exc. 92 : AS 12 es oo i
CR-470m1 (1 06ICs) .. . Cnm R Y.
PERIORCOURT ~ App K 207
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B ﬂ State s, ROBERT D (GIBSON 1] Case No TANSOZ. 7 (R
g Deiendant came befure the count on 06 S5 06 with counsel. Andrew AMack, cassistunt INHANE
g Detender and the District Attorney present.
IT IS ORDERED that the defendant 1s hereby commutted 1o the care and custody of tie
B ! Comnussioner of the Department of Corrections for the tollowing perjodis) | and I} § JRRITS
presumpine flat-time (concurrent with each other), CTII: 2 years'2 years suspended 1V 10 dayvs
Nat-time (CTS [I1: and IV are consecutive to CTS |- und I1') (The court strongly reconumends
H’ classification to a long-term residential frealment program as soon as appropriate).
¥ ]
The sentence is:
M X all or parnally presumptive.  The detendant 15 ineligible tor parole. except as
4 H provided in AS 33.16.090(b) and (c).
- (] non-presumptive. The defendant 1s ehgible for parole.
' IT IS ORDERED that the defendant is fined SN‘Awnth s suspended. The unsuspended

$ 1s to be paid .

POLICE TRAINING SURCHARGE. IT IS ORDERED that defendant pay to the court the
following surcharge pursuant to AS 12.55.039 within 10 days:

Count Surcharge Amount

I $100.00
M
$
)

JAIL SURCHARGE. IT IS ORDERED that defendant immediately pay a correctional facilites
surcharge of $200 with $100 suspended to the Department of Law Collections Unut, 1031 West
4" Avenue, Suite 200, Anchorage, AK 99501. AS 12 55.04].

DNA IDENTIFICATION. If this conviction is for a "crime against a person” as defined i 45
44.41.0350)), or a felony under AS 11 or AS 28.35, the defendant is ordered 10 provide sampics
for the DNA Registration System when requested to do so by a health care protessional acting o
behalf of the state and to provide oral samples when requested by a correctional, probation,
parolc or peace officer. AS 12.55.015h).

RESTITUTION. IT IS ORDERED that defendant pay restitution as follow s

Restitution Recipienis Amount
Y 3

Payments must be made to the Department of Law Collections Umt. 103] West dth Avenne
Sutte 200, Anchorage, AK 9950,

Restitution s due immediately for ¢civil exceution purposes. unless defendant establishes .
payment schedule with the Department of Law Collections Umit  {f the detendant MHSSCS dny ,
required pay ment. the tutal unpad amount becomes mimediately due and ol execution W (.

begin ‘

Page 2ol 7 Exc. 93 AS 1288 Qn 1
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Case No JANNIT 000 7R

State vs ROBERT D GIBSON ]

"] Interest will accrue on the principal amount of restitution due at the rate provaded AS
(19 30.070(a), currently § 25 Y% , from:
[(] the date of loss:
(] the date of this judgment.
v othe

ntly and severally with resutution ordered to be pud b

The resttution due 1s owed Joi
following co-defendants (Names and Case Numbers):
Alaska Permanent Fund Dividend every ycar in which

dend until the restitution is paid in full.

Defendant 1s ordered to apply for an
defendant is a resident cligible for a divi

IT IS FURTHER ORDERED that

IT 1S FURTHER RECOMMENDED that
IT IS ORDERED that, after serving any termm of incarceration imposed, the defendant 1s placed
on probation under the following conditions:

GENERAL CONDITIONS OF PROBATION
| direct court orders listed above by the deadlines stated.

l. Comply with al
2. Report to the Department of Corrections Probation Office on the neat business day
following the date of sentencing, or, if time is to be served prior to probation, report to
Probation Office on the next business day following

the Department of Corrections

release from an institution.
on of a probation officer of the Dcpartment of

Secure the prior wrilten permissi
ment or residence or leaving the region of residence

3.
Corrections before changing employ

to which assigned.
cure and maintamn stecady employment. Should you become

4. Make a reasonable effort to se
unemployed, notity a probation officer of the Department of Corrections as soon ds
possible
Page 3ot = Exc. 94 AS 285090 dt
Coom RO
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L J
a Q State vs ROBERTD_GIISON 1]

Case Noo BANSeZ o7 Y

Repert in persan between the first day and the tenth doy of cach mouth, or as others e

g
directed. 10 your assigned office of the Deparntment of Corrections. Comipiete mn full 4
writen report when your probation officer 1s out of the office 1o msure credit for thit

vsit. You may not report by mail unless you sccure prior pemussion o Jdo so trem ycur

; a probation otficer.

Al no trme have under vour control a councealed weapon, a fireanm, or a switchblade or

3 g 6.
gravity kmife.

i
Do not knowingly associate with a person who 1s on probation or parole or 4 person wito
has a record of a telony conviction unless prior written permission o do so has been

1 g
' granted by a probation officer of the Department of Corrections.

Nake a reasonable etfort to support your legal dependents.

-1

!
l .
3
9, Do not consume intoxicating liquor to excess.
,,' 10 Comply with all municipal, state and federal laws.
1. Report all purchases, sales and trades of motor vehicles belonging to you, together with
' current motor vehicle license numbers for those vehicles, to your probation vtficer

12, Upon the request of a probation officer, submit to a search of your person. personal
property, residence or any vchicle in which you may be found for the presence of

’ contraband.
7 13 Abide by any special instructions given by the court or any of its duly authonzed officers
i including probation officers of the Department of Corrections.
. SPECIAL CONDITIONS OF PROBATION
d
|, The defendant shall have no contact, direct or indirect, with . the victum (and

co-defendant), 1n this case.

¢ 2 The defendant shall not use. posscss, handle, purchase, give or admunster any controlled

substance, to include maryuana, without a valid prescription: and submt to testing for the
use of controlled substances when required by the probation-parole officer

1 The defendant shall not have at any nme on defendant’s person. in defendant’s residence
or m defendant’s car, any paraphemaha normmnally assoviated with the aliccit vse
distribution of narcotics and-or allegal substances. This includes but is not linnted 1o
syringes, injecting needles. cooking spoons. hash pipes, cocaine spoons. wenghing scalos,
packaging materials, marjuana growmg equipment or other ttems used m connednons

with manufacturing. cultnating, cutting down or packaging drugs.

The defendant shall not enter or remain 1n places where iifegal substances are beine used,
manufactured. grown or distnibuted.

Fhe detendant shall not assodnate with known narcotic users and or dlepgal subsianoe
users, or be found n places where drug use and sales are known to occus ,
I

/ AS 12 S8 0G b

i

I'ane 4 ot ? Exc. 95 !

CR-370wr (] Odes) trim RO
H DOMENT AND ORDEFR OF COMMITMENT PROBRATION  SUPERIOR COLRT Ape P2
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14.

. The defendant sha
{ the prubatlow‘parole officer.

The defenda

_The defend

The defendant sha

The detendant shall not possess J4n pager. cellular telephone or portable oMU Euen
dovice without the express wotien consent ot the Jefendunt’s probanion pacule otlhicer

1 probation pal e ot
aiy vehiclen which he
¢ officer, ter e
sumulant, depressant, gimphetanminy,
specitically. the detendant shall ot

ethamphetamine includ

The defendant shall, upon the requust vr at the direction ol

cubrmt to 4 search of hus person, personal property. residence or

inay be tound by a probauon’purolc officer or vther 1aw enfurcemen

presence of alcohol narcotic, hallucinogemc,
araphemalia

barbiturate. or other drugs or drug p
al used in the manufacture of m

pos>ess any chemic ‘
pscudoephedrine, phosphorus and 1odine.

iy, ephedrng,

lcohol.  The

session of 3
quired by the

the use and pos
may be re

abstain from
n of alcohol use that

The defendant shall totally

Jefendant shall submutto any test for detectio
probanon/parolc officer.

The defendant shall not enter of be found in places where alcohol 1s the main item for
sale.

Il not drive unless licensed and insured and provide proof of insurance

upon the request 0
nt shall undergo a substance abuse evaluation by an appropriaté treatiment
any recommendation, 10 include inpatient of up to 90
The defendant

agency and follow through with
days or outpatient treatment, with recommended aftercare programming.
priate releases of information to allow the probanon/parole officer Lo

shall sign appro
monitor progress.

ant shall enroll in and successfully complete a Depantment of Co
cr management.

rrechions

ment unless engaged
bation’parole officer
'purole officer

approved program for ang

I obtain and maintain verifiable full-time emplo)
eatment program approved by the pro
vided to the supervising probation.
d by the probanon/parolc officer.

ducatonal or ir
ation to be pro

when requeste

full ime inan ¢
with proof of panticip
Provide proof of income
The defendant shall submit to the taking of saliva through buccal sw
for the purpose of creaing DNA identification system

fingerprints
44.41.025 and AS 44 41.035.

ab and taking of
pursuant to AS

AS 12 S0t T
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B U Natevs, ROBERT D GIBSON 1] Case No JAN Sotntn T @
E g I'HE PROBATION HEREBY ORDERED EXPIRES 3 YEARS
B a Any appearance or performance bond in this case
X 15 exonerated.
] 15 exonerated when defendant reports as ordered to jail to sen e the senterce.
F' ] was forfeited and any forferted funds shall be applied to the restitution

]

06°28:2006
Effective Date

CTWOLVERTON

\ Type Judge's Name

Exc. 97
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Casg No IANSOZA 007t ]

stoievs POBERT D GIBSON
NOTICE TO DEFENDANT

you are advised that according to (he law, the court may at any tunc red uke vour probation 12e
cause or mudifv the terms or conditions of your probaton. You are subpect toarrest by
probation officer with or without a wamant if the otficer has cause 1o believe 1zt you have
violated a condition of your probation. You are further advised that it s youf responsillity o

(0 all condittons of probation et tori

make your probation officer aware of your adherence

abuve.

If you are ordercd to serve mare than two years in jail, you may appeal the
{ appeals on the ground that 1t 1s excessive. Your appeal must be filed
of distribution stated below. If you are sentenced 10 serve W years or
iew of your sentence by filing a petition for review 1 the supreme
le a notice of intent to file a peution for sentence review within 10
tated below. See Appellate Rules 215 and 402(h) for more
ble consequences of secking review of your

Sentence Appeal.
sentence to the court o
within 30 days of the date
less m jail, you may seek rev
court. To do this, you must i

days of the date of distribution s
\nformation on time limits, procedures and poss!

sentence.

] REGISTRATION REQUIREMENT. Becaus
offenses listed in AS 12.63.100, you must regis
471, Sex Offender and Child Kidnapper Registration

e been convicted of one of the

e you hav
ter as described in the attached form (CR-
Reguirements).

acopy of this

| certify that on 7/&5/0&4’ I centify thaton
Judgment was sent to:

a copy of this judgrhient wds sent to:
DA [Jpa (] Exhibit Cleik
gDéfensc -‘\“;’_Sr\b“ M&(‘.JL_. D Dcl_'Any. _ [J Adult Probation
. L [} Deift thru [J DPS - R&I - Anchorage
[J DPS - Fingerprint Sectiun

(] Police/AST

C e~ (] Jaul D DMV - Juneau (hc. action
(] vPSO/Village Council at
[] Collections Unit - cost of imprisonment reshitition
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Court of Appeals of Alaska.
Robert Dusne GIBSON (11, Appeilant,

v.
STATE of Alaska, Appellce.
No. A-9720.

April 10, 2009.

Background: Defendant was convicted in the Su-
perior Court, Third Judicial District, Anchorage,
Michael L. Wolverton, J., of two counts of second-
degree misconduct involving s controlled substance
and one count cach of disorderly conduct and
fourth-degree misconduct involving a controlled

substance. He appealed.

Holding: The Court of Appeals, Coats, C.J, held
that a warrantless entry of defendant's home by po-

lice officers who responded to a 911 report of a do-
mestic disturbance was not justified under the
emergency-aid exception to the warrant require-

ment,
Reversed and remanded.

West Headnotes
Searches and Seizures 349 €=>42.1

349 Searches and Seizures
3491 In General

349k42 Emergencies and Exigent Circum-

stances; Opportunity to Obtain Warrant
349k42.1 k. In General. Most Cited Cases

Warrantless entry of defendant's home by police of-
ficers who responded to a 911 report of a domestic
disturbance was not justified under the emergency-
aid exception to the warrant requirement, even
though the state argued that the officers, who saw a
bleeding woman stumble out of the home, did not
know whether the worman was the person who made
the 911 call and could not rely on the woman's sub-
sequent statement that there was no one else in the
home; the woman's injuries were consistent with
the threat that the 911 caller reported, and at the
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time that the officers entered the home, there was
no sign that there was anyone inside and both de-
fendant and the woman were in custody. U.S.CA.
Const. Amend. 4.

*383 Sharon Barr, Assistant Public Defender, and
Quinlan Steiner, Public Defender, Anchorage, for

Appellant.

W.H. Hawley, Assistant Attomey Genersl, Office
of Special Prosecutions and Appeals, Anchorage,
and Talis J. Colberg, Attorney General, Juneau, for

Appellee.

Before: COATS, Chief Judge, and MANNHEIMER
and BOLGER, Judges.

OPINION

COATS, Chief Judge.

Robert Duane Gibson III was convicted of two
counts of misconduct involving a controlled sub-
stance in the second degree,”' one count of mis-
conduct involving a controlled substance in the
fourth degree, and one count of disorderly con-
duct.™ Gibson appeals, arguing that Superior
Court Judge Michael L. Wolverton erred in denying
his motion to suppress evidence. Gibson's motion to
suppress was based on his claim that the police dis-
covered the evidence of his drug offenses by illeg-
ally entering his trailer without a warrant. The State
argued that the police were authorized to enter Gib-
son's trailer under the emergency aid exception to
the warrant requirement. Judge Wolverton found
that the police entry was justified under the emer-
gency aid exception and denied Gibson's motion to
suppress. We reverse Judge Wolverton's decision
because we conclude that the circumstances sur-
rounding the search, as established at the eviden-
tiary hearing, would not “have led a prudent and
reasonable officer to perceive an immediate need to
take action in order to prevent death or to protect

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

Exc. 99

http://web2.westlaw.com/print/printstream.aspx ?sv=_Split& prid=ia7449e8 f000001243bd43...

10/9/2009



205 P.3d 352
(Cite as: 205 P.3d 382)

against serious injury to persons or property.” ¥
FNI1. AS 11.71.020(a)X2), (4).
FN2. AS 11.71.040(a)X5).

FN3. AS 11.61.110.

FN4. Gallmeyer v. State, 640 P.2d 837,
842 (Alaska App.1982).

Facrual and procedural background

On July 10, 2002, a woman called 911 to report a
domestic disturbance. The 911 operator entered the
text, “Female stated male was threatening to stab
her in the head. Could hear 11-19 [disturbance] in
background,” which was then transmitted. Anchor-
age Police Officers Justin Doll and Francis Stan-
field were dispatched to the source of the call, a
trailer on Eurcka Street. Upon arriving, Officers
Doll and Stanfield heard a woman screaming in the
trailer. Moments later, Lisa Bevin “tumbled out of
the door” of the trailer wearing only a tank top. Of-
ficer Stanficld noticed that Bevin had a “cut on the
back of her head that waa bleeding” and her eye
was swollen. Bevin saw the officers and said, “Help

me, help me.”

As the officers tried to talk to Bevin, Gibson ap-
peared in the doorway and then started to go back
inside. Officer Doll testified that because he did not
know “who these people were, how they were in-
volved in the call ... [and] we didn't really have
control of [the situation] at that point,” he called for
backup. The officers drew their weapons and
ordered Gibson to come out of the trailer. Gibson
complied, and the officers took him into custody
outside the trailer. Gibson offered no resistance and
was cooperative. Officer Stanfield handcuffed Gib-
son and placed him in the back of his patrol car.

While the police were dealing with Gibson, Bevin
went back into the trailer and put on 3 *354 pair of
pants. The police asked her to come out of the trail-
er. She asked for permission to put on some shoes,

Page 3 of 6

Page 2

and the police agreed. She then came out of the
trailer.

The police attemnpted to tlk to Bevin, but Bevin
was upset and “screaming and crying and carrying
on” to such an extent that Officer Stanfield put her
in the back of a patrol car. Bevin told Officer Doll
that there was no one clse in the trailer. Officer
Doll testified that he did not know if Bevin was the
person who had made the 911 call, but there is no
indication that he asked Bevin whether she had

made the call.

Once Bevin and Gibson were under control, Officer
Doll contacted the officer who was responding as
backup to let him know that he could proceed to the
trailer without his lights and siren, because a sus-
pect was already in custody. Officer Doll testified
that during that time, they “saw nothing clse that
would indicate that there was another person inside
[the trailer].”

Once the backup officer arrived, he supervised Gib-
son and Bevin while Officers Stanfield and Doll
cntered the trailer to search for anyone who might
be injured. Officer Doll explained that, although
Bevin had told him that there was no one else in the
trailer, people had lied to him in the past, and he
needed to make sure there was no one still inside
the trailer who had been injured in some way.
When they entered the trailer, the officers dis-
covered a methamphetamine laboratory. The police
later obtained a warrant, reentered the trailer, and
gathered evidence of the illegal drug activity.

The State charged Gibson with two counts of mis-
conduct involving a controlled substance in the
second degree for manufacturing methamphetam-
ine, and for possessing the precursors of
methamphetamine with the intent to manufacture it.
The State also charged Gibson with misconduct in-
volving a controlled substance in the fourth degree
for maintaining a dwelling used for keeping or dis-
tributing controlled substances, and with assault in
the fourth degree for his alleged assault on Lisa

Bevin.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Gibson filed s motion to suppress. In that motion,
he argued that the police had discovered the evid-
ence of the methamphetamine laboratory when they
illegally entered his trailer without & warrant. The
State argued that the police were authorized to enter
his trailer based upon the emergency aid exception

to the warrant requirement.

Following evidentiary hearings, Judge Wolverton
denied Gibson's motion to suppress. Judge Wolver-
ton found that “the officers did not act unreason-
ably in not relying on Bevin's claim that no one clse
was in the trailer when they entered the trailer to
make sure that no one else was injured or in need of

medical assistance.”

A jury convicted Gibson on two counts of miscon-
duct involving a controlled substance in the second
degree and one count of misconduct involving a
controlled substance in the fourth degree. The jury
also convicted Gibson of disorderly conduct, a less-
er-included offense of assault in the fourth degree.

Gibson appeals.

Why we conclude that warrantless entry into Gib-
son’s trailer was not justified by the emergency aid

exception

We discussed the emergency aid exception to the
warrant requirement in Gallmeyer v. State™s In
Gallmeyer, the defendant appealed his conviction
for being a felon in possession of a concealable
firearm.™ He argued that the police obtained the
firearm by illegaily entering his home, ™7

FNS5. 640 P.2d 837.
FNG6. /d. at 839.
FN7. /d.

The case arose from a domestic dispute in which
David Gallmeyer hit his wife, Linds, in the face,
pointed a gun at her, and pushed her out of their
house. ™ Linda fled across the street and called
the police from a neighbor's house. She informed
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Gallmeyer that she had called the police and told
him that if he put their baby on the porch, she

“would not ask the police to enter the house when

they *388 arrived.™ In response, Gallmeyer put
the baby on the front porch.™®

FNS8. /.
FN9. /d.
FN10. /d
After the police arrived, Linda told them that her

husband was intoxicated and that he had struck her,
threatened her with a gun, and ejected her from the

* house.M! She also disclosed that there were

“numerous” guns in the house.™? Linda urged
the police to bring her daughter to her.™ Based
on Gallmeyer's vialent and intoxicated state and the
fact that he both possessed guns and had recently
made threats with them, the police officers feared
for their own safety and that of the child. ™"
They decided the safest course of action would be
to try to calm Gallmeyer down before attempting to
pick up the baby.™'3 A police officer testified
that he did not attempt to pick up the baby because
he thought this would not be safe for either him or
the child.™¢ When the officer got to the house,
he talked to Gallmeyer, who was inside the home.
The officer ultimately entered the house, pulled a
gun from Gallmeyer's waistband, and struggled
with him as he reached for ancther gun, which went
off.™? No one was injured. Gallmeyer was arres-

G Rl

FN11. /d. at 840.
FN12. /d
FN13. /d.
FN14. 1d
FN15. 14
FNI16. /d
FN17. /d.
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FN18. /d

We upheld the trial court's ruling denying Gallmey-
er's motion to suppress. We first set out “the basic
rule that warrantless cntries are deemed per se un-
reasonable and may be tolerated only if they fall
within one of the well-established and specifically
defined exceptions to the warrant requirement.”
fN1* We then went on to discuss the emergency
aid exception to the warrant requirement.™™® We
adopted and applied the three-part test articulated
by the New York Court of Appeals in People v.

Mitchell: P83
FN19. /d at 841.

FN20. Id

FN21. 39 N.Y.2d 173, 383 N.Y.S.2d 246,
347 N.E.2d 607 (1976). The second prong
of this test has been abrogated under feder-
al law by Brigham City, Utah v. Stuart,
547 U.S. 398, 404, 126 S.Ct. 1943, 1947,

164 L.Ed.2d 650 (2006).

(1) The police must have reasonable grounds to be-
lieve that there is an emergency at hand and an
immediate need for their assistance for the pro-

tection of life or property.

(2) The search must not be primarily motivated by
intent to arrest and seize evidence.

{(3) There must be some reasonable basis, approx-
imating probable cause, to associate the emer-
gency with the area or place to be searched. /N2

FN22. Id. at 609, quoted in Gallmeyer, 640
P.2d at 842.

In concluding that the emergency aid exception had
been satisfied in Gallmeyer's case, we observed that
the emergency aid doctrine “ordinarily requires true
necessity-that is, an immediate and substantial
threat to life, health, or property.” 2 We went
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on to observe:

FN23. Gallmeyer, 640 P.2d at 843 (quoting
Edward G. Mascolo, The Emergency Doc-
trine Exception to the Warrant Require-
ment Under the Fourth Amendment, 22
BUFF. L.REV.. 419, 434 (1973)).

‘{Tlrue necessity” has never been construed to re-
quire absolute proof that injury would necessarily
have occurred... Rather, in determining neces-
sity, the probability and potential seriousness of
the threatened harm must be viewed objectively
and balanced against the extent to which police
conduct results in a violation of privacy

interests,(FN4)
FN24. Id. at 844.

Applying this test to Gallmeyer's case, we con-
cluded that the officers’ “‘decision to contact David
Gallmeyer before attempting to pick up the Gall-
meyer baby was a reasonable *356 and direct effort
to deal with the threat of danger existing at the
time, and that [the officer's] entry of the Gallmeyer
residence to establish this contact was permissible.”
FNas

FN25. Id. at 845.

Applying the Gallmeyer standard to Gibson's case,
we conclude that the State did not present sufficient
evidence to justify entering Gibson's home without
a wamant. The Gallmeyer test requires us to give
substantial weight to a citizen's right to privacy in
his home. In order to enter a home based upon the
emergency aid exception, we believe that the State
must show “true necessity-that is, an imminent and
substantial threat to life, health, or property.” ™
In addition, although Gallmeyer emphasizes that a
showing of necessity does not ‘“require absolute
proof that injury would necessarily have occurred,”
this test implies that a mere possibility that an
emergency exists will ordinarily not be sufficient. ™7

FN26. /d. at 843 (quoting Edward G.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Mascolo, The Emergency Doctrine Excep-
tion to the Warrant Requirement Under the
Fourth Amendment, 22 BUFF. L.REV.

419, 434 (1973)).
FN27. Id. at 844,

The State justifies the police entry into Gibson's
home based on speculation. The State's case rests
on the contention that the officers did not know
whether Bevin was the person who made the 911
call, that the police were responding to & serious as-
sault which apparently involved a knife, that Bevin
was hysterical and uncooperative, and the police
could not rely on her statement that there was no
one else in the trailer. But the facts known to the
officers at the time they entered the trailer strongly
support the conclusion that Bevin was the person
who made the 911 call. Bevin's injuries were con-
sistent with the threst that the caller reported, but
the police never asked Bevin whether she was the
person who made the call. Perhaps this was because
Bevin was uncooperative or because the officers
were not willing to credit Bevin's statements given
the emotionally charged nature of the situation. At
the time the police entered the trailer, there was no
sign that there was anyone inside, and the police
had both Gibson and Bevin in custody. At this
point, the police had no reason to believe that there
was anyone clse in the trailer.

Our concern is that, if we were to authorize the po-
lice to enter someone's home based on these facts,
the police would routinely be able to search a resid-
ence in most cases where there was a report of a
serious domestic dispute. We conclude that, under
the circumstances of Gibson's case, the emergency
aid exception to the warrant requirement did not
justify the police entry into Gibson's home. Al-
though it is understandable that the police wanted
to eliminate even the most remote possibility that
there was an additional victim in the home, the
scant evidence supporting that possibility in Gib-
son's case was not sufficient to override the import-
ant constitutional requirement that the police have a
warrant to enter a2 home.
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Conclusion

We hold that the police unlawfully entered Gibson's
truiler following his arrest. We do not address the
questions of what evidence should be suppressed as
a result of this illegal search, or whether the indict-
ment should be dismissed. The trial court has not
had the opportunity to decide these issues. Accord-
ingly, we REVERSE the decision of the trial court
and REMAND for further proceedings consistent

with this opinion.
Alaska App.,2009.
Gibson v. State
205 P.3d 352

END OF DOCUMENT
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