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STATE oPaLaska  ©

Department of Revenue
pPermanent Fund Dividend Division
PO Box 110462
Juneau, Alaska 99811-0462

04121

August 01, 2007

2007
RICHARD C HELLER DENIAL LETTER
1501 BLACKBERRY DR PC23A

FAIRBANKS, AK 99712-1800
I'lll.lllllllllll.l"ll‘ I'lll'l‘ll'l'l!ll'llIll'll|l.ll|ll'lll

ALN: 07578879

We determined you are not eligible for this PFD pér AS 43.23.008 (b) because

« You were not a resident for at least six consecutive months before leaving
the state.

We made this determination because

EEE S M BN A pm Emm o =

« You said on your application you were absent from Alaska for more than
180 days.

« You said on your application you were not a resident of Alaska for at least
180 days before leaving the state, or you were not a state resident, as
defined under the PFD program, for at least 180 days before departing on

your absence.

lw.

If you disagree with our decision

» You have 30 da¥s from the date of this letter to file a Request for an
Informal Appeal by completing and returning the enclosed form.

+ To have this denial reversed, show you were a resident of Alaska for at
least 180 days before leaving the state for more than 180 days.

If you have any questions about this letter, please contact us as listed
below.

Enclosure(s) 20070578879

0yY121 (742_

E-mail: dividend_information@revenue.state.ak.us
Anchorage: 907-269-0370 Fairbanks: 907-451-2820 Juneau: 907-465-2326 lé%ﬁgﬁy: 800-733-8813 02, ‘
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This Appesi Request

Alaska Department of Revenus
. A Will Bs Denled
05651 Pemanent Fund Dividend Division 1 Received or ;ostmnrkod atter

Request for Informal Appeal AUG 31 2007

Appeal Directions: Indicate the PFD Year for this appeal, and fill in the boxes below for the individual whose PFD
application was denied. Use a saparate formn for each individual.

[PFD Yoar Individual “Toate of Birtn Social Security Number
;; QL '11 C A/(/lé( Rﬁggv:na.?b(-é'i

Gurrent Maliing Address - Daytime Phone Number
HE26 P"”‘Cm['k Ds AUG 1 & 2007 (3<2) 452 -2%9s¢

Gity, State, Zip Cods i i Home Phone Number
Facbks Al 33729 € (942)¢/'S2-256(

To file this appeal, you must pay a $25 fee or quality for a walver. Alaska Statute 43.23.015(g) requires us to collect
this fee. You must send a check or money order made payabie to the PFD Division, in U.S. funds, drawn on a U.S. or
b 1! forelgn bank. Do not send cash.

A request for a waiver of the $25 fee may be requested it, during the calendar year before the appeal is filed, the individua!
was a member of a family with an income equal to or less than the poverty guidelines updated annually in the Federal
- Register by the U.S. Department of Health and Human Services, OR if the appeal is filed by the State of Alaska Depariment
of Health and Social Services (H&SS) or Office of Public Advocacy (OPA) on your behalt.

E] Enclosed is tha $25 appeal fee in the form of a personal, certified, or cashier's check, or a money order.
NO CASH.

A waiver is requested; therewere _________ members in the household. ;rhe total household income for the last
year was $ - - : e

D A waiver is requested; this appeal is brought by an authorized representative of H&SS or OPA~

What happens when you appeal? PFD Division staff not involved in the denial- of the application will review all
information on record and anything else that is sent in to determine whether the denial was valid. Generally, staff can
make a decision based on this information. . ’

'g If we need to make contact, should we write or call? D Write E Call

 Late Appeals: Be sure the appeal-is postmarked or received on or befors the date in the upper right hand comner of this
! form. Late filed appeals will be denled. '
Signature Required: The adult individual, child's spansor, or the individual's Powar of Attomey (POA) must s(gn this
form. The appseal request will not be vahd if this form is not signed. !f applicable, attach a copy of the POA it not

l previously submitted.

Under penalty of unswom !alslﬂcaﬁon, | declare | have examined this- request and any accompanying statements and,
to the best of my knowledge, they are true and complete. i this requestis being prepared by a person other thanthe
individual whose application was denied, this declaration is based on all information known by the representative.

v Sigmtuwwidual Requesting Appeal : Date
1 . P 02
[ 4

Name of Power of Attomsy or Authorizad Representative of H&SS or OPA . D Valid Copy of POA attached
— . [ Valid Copy of POA previously submitted © |-

Ma:ﬂng addxass of Power of Anomay or H&SS or OPA . ’ Phone Number d
You must also complete the other side of this form 0565%/

04- 130 RIA Page 1 (Rev, 11/05)

EXHIBIT .5
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Denlal Letter Statements: The letter denying the application listed statements upon which the denial was based.
Is there anything stated In the denial latter that is Incorrect? [ ves (& No
" If YES, explain in detail what is incorrect and attach any supporﬁng evidence. If NO, it means all the statements in \ha
denial letter are correct. -

R

Attach additional pages if necessary

A.ll'ﬂ.. ey

Other relevant facts that should have been considered by the Divislon, i nona. write "None®.

Fact 1: f{,“. 14 //tbd U' Sl 4(‘“\;’

Fact 2: I A/J evan.,,‘(,;«\ 7 OOSS/H.J_ Coul.[ ’f{) V"ld.éé S AT TM;
& M4/<ﬂ 4/451544 éc‘ﬁ'ﬂ_{/c-ﬁf

Fact 3:

Attach additional pages if there are more relevant facts we should have considered.

Other considerations: Thoroughly explain why the individua! is eligible, addressing the statements and the law as statedin
e demalleter ')C¢€/ Z‘au. e,/\A/e éeccun‘ 11L L8> Mu"L "uf C/!OICC’
‘/ch-cw A'/‘Jk uLc‘.‘ Ia(ap _fﬁo‘}' Acq: b Jywe oY G«J el

. Aug 65 wntil Pec 06 7 podd bave moch Cotbor
bﬂ :'Q, ALk Mo s Zcay qez/’y‘m Sht st aad blevn <P
U a m‘q—}’tplv beses. Iawc/er:’l"u«j U‘A‘-“ f‘C Vd‘iu(-. Brons I, bot
IELC, kv{o, f 500)6‘-’ b Y Fhe ofdice Frirbaks Cov‘—/)‘i‘tﬁ <°//QC‘
if)' J()\‘)L Catming and et Twg 55 HUE  Sarmg a8 e, I/o-«f SeC
>n{pe(s c.-...o ne.{)le b/q,m.\ Hange/»c) u}ﬂ dq %C’ 7‘(?6’14 ,_.,_,0 /4/%‘&?“
Ls A haw 4// He Vd‘/S 4—4«4'.:,0 Ja e Scmc Sihitie ace
kﬂ‘ﬁla//?j Ll be c,owtlm:/‘w\ iy Cang @V men a/3a,

Attach additional pages i necossary

Mall this form along with ydur. $25 appeal fee and any- Send additional information or correspondence
supporting documents In the enclosed envelope to regarding your appeal to

Permanent Fund Dividend Division Permanent Fund Dividend Division
" Dividend Appeals Unit PFD Appeals Unit
PO Box 203229 PO Box 110467
Anchorage, AK 99520-3229 Juneau, AK 99811

I you have any questions on how to filt out this form please contact one of our Dividend Information Offices by calling
Anchorage - (307) 269-0370, Fairbanks - (307) 451-2820, Juneau - (307) 465-2326, or within Afaska - 1-800-733-8813. y
or .

e-mall: dividend_information @ revenue.state.ak.us

04-190 RIA Pags 2 {(Rev. 11K05)
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ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION
DIVIDEND APPEALS UNIT
P.O. Box 110467
Juneau, AK 99811-0467

Richard C. Heller o - 2007 .

4826 Princeton Dr. ‘ Informal Appeal Decision
Fairbanks, AK 99709 3217 , 07578879 8

RE: 2007 PFD Application for Richard C. Heller

You will not receive a 2007 Permanent Fund Dividend. The information below makes
you ineligible.

I made this decision because:

Issue A:  You did not meet the definition of “state resident” as it applies to the PFD program
for at least 6 consecutive months immediately before departing Alaska for more
than 180 days absence.

I used the following sources of information:

® Your Request fbrAan Informal Appeal form
® Your application and supporting documentation”,

The key fact(s) 1 found were:

Fact1: We denied your 2007 PFD application because you were not a “state resident”, for
PFD purposes, at least six consecutive months immediately before departing on
an absence that totaled more than 180 days.

Fact2:  You stated that your most recent Alaska residency begin on June 17, 2006.
Fact3:  You have not obtained an Alaska ID or driver’s license.
Fact 4: You have not registered to vote in Alaska.

Fact5:  You have not registered a vehicle in Alaska.

Fact6: You were absent from Alaska from August 15, 2005 to December 11, 2006 for
military assignment which was a total of 345 days during the 2006 calendar year the
qualifying period for the 2007 PFD.

Fact7:  You were present in-Alaska for 59 days prior to departing on absence over 180 days.

Fact8: In order to be eligible for the 2007 dividend, you would have had to have been a
resident of Alaska for at least 6 consecutive months immediately before departing
Alaska for more than 180 days. '

EXHBIT__ O
4 PAGE._ ) OF_4




Richard C. Heller
Informal Conference Decision
Page 2 of 4

The Statutes and Regulations I used in my decision are: (enclosed)

® AS43.23.008(a),(b), 1SAAC 23.143(b), and 15 AAC 23.163(b).

If you disagree with my decision:

® You have 30 days from the date of this letter to file a Request for Formal Hearing appeal
by filling out and returning the enclosed form.

® To have this decision reversed, you must provide all of the following:

& Proof that you met the definition of "state resident” as it applies to the Permanent
Fund Dividend program for at least 6 consecutive months immediately before
departing Alaska for more than 180 days absence.

641}\/(01[‘« ’6/ W

PFD Technician

October 9, 2007

E

EXHBIT__ 5
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ALASKA DEFARTMENT OF REVENUE é & DEADLINE
05653 COMMISSIONER'S OFFICE RN This Form Must Be
\ -

Racaivad or Postmarkad on or

PERMANENT FUND DIVIDEND ~ ¢# Betore:
REQUEST FOR FORMAL HEARING® & .
(Please read ALL instructions before completing this form) NOV 0 2007

APPLICANT INFORMATION: List the names of all family members whose dividends were denied and who are appealing those denial:

Indicate the year(s) that the appeal is covering. Only the years you list will be considered. If necessary, attach a list of additional name:
Please note that you cannot appeal for someone whose denial has not been upheld at informal appeal.

PFD Yaear(s) Name of Adult (or Sponsor) Birth Date Sacial Security Number
207 | Rihed ¢ Heller oL e 151617 ——
PFO Year(s) Name of Adult (or Spéﬁéor) ‘Birth Date Sacial Security Number
RECEWED) | | | | [ [ [ ][ ]]
PFD Year(s) Nama of Child (or Sponsored Adult) Birth Date Social Security Number
Shast AT o vy NN N T T O O O
PFD Year(s) |Nama of Child + |Birth Date Social Security Number
weskaceerdosledveNE | 1 L L L L] ]
FFD vear(s) |Name of Child = o= O [ByiTpate Sacial Sacunty Number
SRUAARAAN Bl a=2; (51 NN 1NN N A A IO O O A
PFD Year(s) Name of Child Birth Date Social Security Number
N N N I N O A
Current Mailing Address ) ) Daytime Phone Number
6/8’26 pr,J\Ccﬂl"'w O\" (507) Y5 2-25°6
City, State, Zip Cade Home Phone Ngmber
Gel)¥s2-Q9e¢

HEARING PREFERENCE: The formal hearing decision will be based on written documents and statements submitted to the Administrative
Law Judge by you and by the Permanent Fund Dividend (PFD) Division. You may make your statement in writing, or you may give ora
testimony by telephone or at a hearing held in the Office of Administrative Hearings in Juneau or Anchorage. if you fail to cail at the
designated time, or fail to appear at a hearing scheduled in Juneau or Anchorage, a decision will be issued on the written evidence
submitted by you and the Division. Check one of the boxes below to indicate your preference. If you check more than one box or i
you do not check a box, the formal decision will be based on the written evidence submitted to the Office of Administrative
Hearings.

[ (a) By written correspondence E3/(b) By telephone (c) By an in person hearing
ONLY O In Juneau
O In Anchorage
SIGNATURE REQUIRED

EACH ADULT APPEALING must sign this form cenrtifying that the facts presented are true. Your request for a formal hearing will be denied
if you do not sign this form.

By submitting this Request for Formal Hearing the appellant(s) agree that if, upon further review of this matter, the Division determines that
the appellant(s) is / are eligible to receive the dividend, the appellant(s) consent(s) to dismissal of the appeal in this matter if the Division
pays the appellant(s) the appropriate dividends.

Under penalty of unsworn falsification, | declare that | have examined this reaquest and any accompanying statements and, to the bast of my my
knowledge, they ara true and complete. It this request was prepared by a person other than the applicant or sponsor, this declaration is based on
all information which the representative has knowledge.

Signs mf Adult { AS or) Date Signature of Adult Date
¢ /3 ecT 2007

Name of Aepresentatve (It Any) Signaturs of Representative Data / N
&L
o7

Mailing Acdress of Representativa Telephona Number of Rapresentw

( )

[0 Completed Power of Attorney previously submitted 0 Completed Power of Attorney attacEs¢HIBIT

YOU MUST ALSO COMPLETE THE OTHER SIDE OF THIS Foﬁﬁz\GE:—-——L——OSg'S}—&—‘



;. @ 20CT705 75477

BASIS OF YOUR APPEAL: The Permanent Fund Dividend (PFD) Division has upheld the dental of your apoiication for t
reason or reascns stated in the informal appeal decision. Please state on this form why you believe the Division's determinati
is incorrect. YOU MUST COMPLETE EACH SECTION.

INFORMAL APPEAL DECISION FACTS: You must indicate whether or not each of the facts listed in the informal appe
decision is true. If you do not indicate whether or not a fact is true, it will be presumed that you do not dispute the fact. For eac
fact that is not true, you must state what is true, and provide documentation or other supporting evidence of the corract fact.

TRUE NOT TRUE IF NOT TRUE, WHAT IS THE CORRECT FACT? Attach any supporting documentation.

FACT #1 [Z( D

FACT#2 [

FACT#3 [ E]/ L ot tig 26T

FACT#4 [ = 1 bage yoted lhea & ¢%\;;{;«J (b Qe
FacTes [0 &7 T b copleed (2) Holh & At
FACT#s [ O At LAar!

B
B
i
l 9 -+ +° /,/‘S£< Dome (7 A<y
T i
|
B

FACT#7 [ d

Attach additional pages If necessary

OTHER RELEVANT FACTS THAT SHOULD HAVE BEEN CONSIDERED BY THE DIVISION. IF NONE, WRITE "NONE"

FACTA: Thet He Jew needy b Lo c,[msqmcv/ v pilibey Moot lese
[Oec’bv Jeﬁ/a,c‘j 710 & chtéc.‘/ Z oz
FACT B:

Attach additional pages if there are more ralevant facts that should have been considared by the Division.

ISSUES: You must thoroughly explain why you believe you are eligible based on the facts and the law as stated in your informal
appeal decision. Attach additional pages if necessary.

Aee a«o(ast /e»

/563/

DEADLINE: This appeal, signed by each adult appealing, must be received or pastmarked on or bafore the\dm%pper '
right hand corner of the other side of this page. Your appeal will be considered timely if it is received or postmarked by that date.

Late appeals will be denied. Deliver your completed Request for Formal Hearing to any PFD Division Dividend Information §
Office or mail to:

Pemnanent Fund Dividend Division

Dividend Appeals Unit T _7
PO Bo 110467 EleB‘ [ =

— !

Foima w0 har o~
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_ CARTMENT oF THED ARMY Q L b S5 £ S
S 7. S. ARMY COMEWMED ARMS SUZPCRT CCMMAND & WMBRT LEXZ
FCRT LEE, VIRGINIA 23801
e o - ﬁ-_}
ORDERS 153-00201 ' 02-Jun-05
HELLER RICHARD ] PV2
W1D52 CO I TR (W1D52R) FT LEE VA 23801

YOU WILL PROCEED ON PERMANENT CHANGE OF STATION AS SHOWN. Received FDIO
ASSIGNED TO: USAG FWA REPL DET (W4UJ27) NOY 07 2007
FT WNWRT AK 59703
REPORTING DATE: 18 JUN 05.
ADDITIONAL INSTRUCTIONS: (A) CONTACT THE INSTALLATION HOUSING OFFICE
AT YOUR NEW DUTY STATION TO DETERMINE THE AVAILABILITY OF QUARTERS
REFOREZ ENTERING INTO ANY HOUSING AGREEMENT. TO OBTAIN INFORMATION
ON HOUSING AT YOUR NEW DUTY STATION CONTACT THE MANAGUEMENT Wi3BS[TE.
" THE WEBSITE ADDRESS IS: HTTP://WWW.HQDA.ARMY.MIL/ASCIM/RELOCATE,
(V) [i YOU SHIP DERSONAL DROPERTY AT COVERNMENT EXPENSE, CONTACT
[HE TTANSOORTATION OFFICE OF YOUR DUTY STATION IMMEDIATELY AFTER
ARRIVAL TO ARRANGE DEL.(VHERY. «
{C) YOU ARE REZPONSTIRLE FOR REPORTING T0O YOUR NEXT DUTY STATION/
SCTGOT, TN SATISFACTORY PHYSICAL CONDITION; ABLE TO PASS THE APFT
AND MEET WETGHT STANDARDS.
(D) DEPENDENTS: NO
(B} SHIPMENT OF POV AUTHORIZED.
() CONTACT THE LOCAL ARMY RECRUTTER UPON ARRIVAL AT YOUR LEAVE
LOCATICN AND TNFORM (IM/HER THAT YOU ARE ON PCS LEAVE.
(G} SOLDIER [$ AUTHORIZED LAND TRAVEL REIMBURSEMENT FROM FORT 1LER
VA TO RICHMOND VA.
(4}  APTICTAL TRAVEL ARPANGEMENTS PURCHASED DIRECTLY FROM AN
ALDLING R CIHROUGM A COMMBRCTAT, TRAVRT, AGENCY NOT UNDER
CONTRACT 'TO THE GOVERNMENT ARE NOT REIMBURSABLE (N ANYT AMCINT
WHEN TRANSPORTATION T8 DRRAONALLY PROCURED, WRTMAIIR RIS Wi i
® LTMTTED TO THR ACTUAL COST OF TRANSPORTATION NOT TO FXCEED THE
LBV iE e ERNMENT WOULD HAUR QPENT HAD [T ARRANGED THE TRAVEL.
(I) THE INDIVIDUAL POSSESSING THESE ORDFRE MAA RACATURN 'FHiy MANDALUC Y
T/F? AWAREINESS TRAINING (LEVEL 1), WITH THE ADDROCRIATH Trmryr npinre
PPl b chulbl sttua Ot TReaVRS, TAW jAa 10 200D, 10 AND AR 2u2-L13.
() UN TR IVIENT YOU NEED BMERCENCY ALOGTHTANCHE (LEAVR EXTENATON
CRANGE IN PORT CALL, FAMILY IRAVEL PROBLEMS, ETC,) Yoty snoit
CONTACT ''HE ARMY TRAVELERS' ASSLSUTANCE CENLEK AL ©-H00<=%0in84n02.
no MOT CONTACT YOUR LOSING OR GAINING UNIT.

1

EXHIBIT__ 7
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BEFORE THE STATE OF ALASKA OFFICE OF ADMINISTRATIVE HEARINGS
ON REFERRAL BY THE COMMISSIONER OF REVENUE

In the Matter of®

TrTaY n~ -

M oa [a Ve ] nerr
VAL INO. U/-uo//-rry

)
)
RICHARD C. HELLER )
)] 7
) Agency No. 07578879-8

2007 Permanent Fund Dividend

DECISION AND ORDER

L Introduction

Richard C. Heller was deployed to Alaska with the Stryker Brigade in June of 2005. Two
months later he was redeployed to Iraq, where he remained until late 2006. In March of 2007 he
timely applied for a 2006 permanent fund dividend (PFD). The Permanent Fund Dividend Division
denied his application initially and at the informal appeal level on the basis of that he had not been
an Alaska resident for 180 days before leaving on his military-related absence. At Mr. Heller's
request, a formal hearing was held on December 27, 2007. The division’s denial is affirmed

because the law as presently framed does not permit the payment of a 2007 dividend to him.

1I. Facts

The facts of this case are not in dispute. The facts set out below are based on Mr. Heller’s
testimony at the hearing and a small number of exhibits submitted by the division.

Richard Heller was assigned to the Headquarters Company of the 172d Stryker Brigade. He
arrived in Alaska under military orders on June 17, 2005, where he promptly registered to vote and
obtained an Alaska driver’s license.' He changed his “State of Legal Residence” in military records
to Alaska.” On August 14, 2005 he was deployed to Iraq, remaining there sixteen months and
returning to Alaska on December 11 of the following year. In December of 2007 he left the
military. He now lives in Fairbanks and intends to remain in Alaska. He plans to enroll in the

University of Alaska-Fairbanks in late January of 2008.

III.  Discussion
The requirements for PFD eligibility are, in some situations, quite exacting. When they

exclude an individual from eligibility, the Department of Revenue has no discretion to pay the

' Exhibit 8, p. 2 (Request for Formal Hearing); Exhibit I, p. 3 (2007 Adult Supplemental Schedule).
Exhibit |, p. 6. (2005 Leave and Earnings Statement).

10



dividend, regardless of the worthiness of the individual, the seeming technicality of the exclusion,

or the individual's Alaska connections outside the context of the exclusion. The department 1s

bound not only by the PFD statutes but also by its own regulations.3
In August of 2005, Mr. Heller left Alaska for Iraq and remained there for nearly all of 2006,

the qualifying year for the 2007 dividend. It is possible to retain PFD eligibility while living in

s only retained if one is absent for

another state or country during the quaiifying year, but cli
certain reasons listed in Alaska Statute 43.23.008. One of the permissible reasons is AS
43.23.008(a)(3): while serving in, or accompanying as spouse or dependent someone serving in, the
armed forces of the United States. This is the allowable absence on which Mr. Heller would have to
rely to maintain eligibility through 2006. However, in order to take advantage of an allowable
absence such as this one for a period exceeding 180 days, the applicant must have been “a state
resident for at least 180 days immediately before departure from Alaska.” The rule applies to all
absences of 180 days or greater beginning fewer than 180 days after residency commenced. There
is no exception for involuntary absences. Mr. Heller was a state resident for at most 59 days before
beginning the absence.

Although Mr. Heller left Alaska too soon to be eligible for a 2007 dividend, nothing in the
record established in this appeal suggests that he severed his underlying Alaska residency when he
went to [raq; only his PFD eligibility appears to have been affected. The record does not presently

reveal any impediments to eligibility for 2008 and later dividends.

IV.  Conclusion

Richard C. Heller was not an Alaska resident sufficiently in advance of their departure to
Iraq to be eligible to claim an allowable absence of more than 180 days while serving in that
country. Because his absence exceeded 180 days and encompassed most of the qualifying year for

the 2007 dividend, he is not eligible for that dividend.

! E.g., Stoshs I/M v. Fairbanks N. Star Borough, 12 P.3d 1180, 1185 {Alaska 2000).
! 15 AAC 23.163.

OAH 07-0677-PFD Page 2 PFD Decision & Order /7 -
11 (2,
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V. Order
IT IS HEREBY ORDERED that the decision of the Permanent Fund Dividend Division to
deny the application of Richard C. Heller for a 2007 permanent fund dividend 1s AFFIRMED.

DATED this 27" day of December 2007.

( Xdk

\_CHristopher Kennedy
Administrative Law Judge

Adoption

This Order is issued under the authority of AS 43.05.010 and AS 44.17.010. The
undersigned, on behalf of the Commissioner of Revenue and in accordance with AS 44.64.060,
adopts this Decision and Order as the final administrative determination in this matter.

Judicial review of this decision may be obtained by filing an appeal in the Alaska Superior
Court in accordance with Alaska Rule of Appellate Procedure 602(a)(2) within 30 days after the
! date of this decision.

i DATED this_ o315 day of Jgmuacy 2008.

i / Lo
1 ature

The undersigned certifies that J“”,” ZETI %

this date an exact copy of the Name

foregoing was proviged to the

folltcgyin? individuals: Obe K AL S,
s [Helle” e

Title

{ ' > D(O(Slofl
Signatura Wate
YL /31 /

OAH 07-0677-PED Page 3 PFD Decision & Order




LAW QFFICEKS OF

ALASKA LEGAL SERVICES CORPORATION

1948 CUSHMAM STRERT, SLATE 300
(907) 482.8181 on 486.5401

FAIRBANKS, ALASKA 99701.6228

e s

( (==~

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

RICHARD HELLER,
2 ., =
Appeliant, L
;f’- ™
M =
N

Ve

ot

CASE NO. 4FA-08-_= __ CIVes

-

DEPARTMENT OF REVENUE,

P N e s mant et e e v
‘,'3 [.

Appellee.

NOTICE OF APPEAL/STATEMENT OF POINTS/DESIGNATION OF TRANSCRIPT
Notice is hereby given that Richard Heller (4826 Princeton Drive, Fairbanks AK 99709,

452-2906) appeals to the Superior Court from the “Decision and Order” dated January 31, 2008,

of the above-named agency. A copy of the agency’s decision is attached.

STATEMENT OF POINTS

1. The Department misinterpreted and misapplied the applicable statutes and

regulations.

2. The Department’s decision is in violation of the equal protection, due process, and
privileges and immunities clauses of the Fourteenth Amendment of the United States
Constitution, and the well-regulated militia clause of the Second Amendment of the
United States Constitution.

3. The Department’s decision is in violation of the equal rights, protection and
opportunities clause of Article I, Section I; the due process clause of Article 1. Section

7. and the well-regulated militia clausc of Article 1, Section 19, of the Alaska

Constitution.

13
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DESIGNATION OF TRANSCRIPT

Appellant gives notice that he does not intend to have the hearing transcribed and is

willing to rely on the electronic record of proceedings.

2
Dated: /]'7‘/08’ Alaska Legal Services Corporation
Attorney for Appellant

Andy Herrington, 8136026

Y]
l I certify that on the ﬂfday of February, 2008, copies of this notice and all other documents filed
with it were mailed to:
! Patrick Galvin, Commissioner
Dept of Revenue
Box 110400

Juneau AK 99811-0400

Talis Colberg, Attorney General
Dept of Law

Box 110300

Juneau AK 99811-0300
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LAW OFFICES OF
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(907) 452.8181 on 438.5401
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Heller v. Dept of Revenue
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IN TI1E SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

RICHARD C. {IELLER,

Appcliant,
V8.

STATLE OF ALASKA,
DEPARTMENT OF REVENUE

Appcllee.

Casc No. 4I'A-08-01193 CI (Administrative Appcal)

MEMORANDUM DECISION AND ORDER
1 INTRODUCTION

Richard C. kcllcr appeals the administrative decision lo deny his application for a

permanent fund dividend (PFD) to be paid in 2007 for the 2006 qualifying year. He
disagrees with the Alaska Dopartment of Revenue's interpretation of AS 43.23.008(b) i

and argues that the State’s interpretation violates hig constitutional rights.

. FACTS l

The facts are not in dispute. Richard Heller wag assigned to the Hcadquartcrs
Company of the 172" Siryker Brigade and arrived in Alaska undor military orders on
June 17, 2005. He promplly registered to vole and obtained an Alaska driver's license.
Ho also changod his “State of Legal Residenco” to Alaska in his military records. On
August 14, 2005 he was deployed to Iraq for sixteen months. On December 11, 2006,
the unit retumed (o Alaska. He apparently stopped in Virginia to visit with his family

and returned to Alaska in January 2007. IHe remained in Alaska through 2007 and aftce

[Ieller v. State, Dept. of Revenue
4FA-08-01193CI
Page 1 of 18
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he left the military in Deecmber 2007. Since then he has been attending the University of

Alaska and paying in-statc tuition. lle intends to remain in Alaska.

On December 27, 2007, an administrative law judge affirmed the denial of Mr,

ITeller’s application for a 2007 permanent fund dividend (PIFD):

it is possibie fo retain PFD cligibility while living in another state or
country during the qualifying ycar, but eligibility is only retained if one is
absent for certuin reasons listed in Alaska Statute 43.23.008. One of the
permissible reasons 18 AS 43.23.008(a)(3): while serving in . . . the armed
forces of the United State. This is the allowable absence on which Mr.
Heller would havo to rcly to maintain cligibility through 2006. However,
in ordor 1o tako advantage of an allowable absence such as this one for a
period exccoding 180 days, the applicant must have heen “a state resident
for at least 180 days immediatcly before departure from Alaska.” [15 AAC
23.163.] The rule applics to all abscnces of 180 days or grealer beginning
fewer than 180 days aller rosidoncy commicnced. There is no cxception
for involuntary absences. Mr. Holler was a state rcsident for at most 59
days beforo beginning the absence.

Allthough Mr. Heller left Alaska 100 soon to bo cligible for a 2007
dividend, noting in the record established in this appcal suggests that he
severed his underlying Alaska residency when he went to Iraq; only his
PED cligibility appears to have been afTected. The rccord docs not
presently reveal any impediments (o oligibility for 2008 and later
dividends.'

Mr. Heller was not cligible for the 2007 PT'D because he was absent for most of 2006 and
ho had been a resident for at most 59 days. He would be cligiblc for a 2008 dividend
because he was present in Alaska (or most of 2007, and therefore, nceded only 30 days of
residency before the beginning of 2007.7 1lis 59 days of residency in 2005 would be
suflicicat to mect this requircment for the 2008 PFD.

M. Licller appealed the Department of Revenuc decision denying his application

for a 2007 PFD.

"In re Richard C. Heller, 2007 Permanent Fund Dividend, Office of Admin. llearings No. 07-0677-PID,
Decision and Order, at 2 (Dee, 27, 2007), adopted by Comm't, of Revenue, 1/31/2008,

7 Sve AS 43.23.008(a), (b); AS 01.10.055.

Heller v. Stute, Dept. of Revenue

41°A-08-01193Cl
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. STANDARD QI REVIEW

There arc no disputed factual [findings in this case. Issues of statutory
interpretation arc questions of law to which the court applics its independent judgment’

The court also applics its independent judgment to questions of constitutional law.*

IV.  DISCUSSION
A, Interpretation of AS 43.23.008(b)
The basic cligibility rcquirements for receiving a PFT) are listed in AS

43.23,005(a). An individual is cligible to reecive a PIFD if the individual

(1) applica to the department;

(2) is a state rcsident on the date of application;

(3) was a state resident during the catirc qualifying ycar;

(4) has been physically present in the state for at Icast 72 consccutive
hours at some timc during thoe prior two ycars before the curront dividend
yoar,

(5) ie [a citizen of the United Statesj . . .

(6) was, at all times during the qualifying year, physically present in the
state or il absent was absent only as allowed in AS 43.23.008; and

(7) was in compliance [with (he miililary scloctive service registration).®

The State Department of Revenuc cssentially determined that Mr. Hellor did not meet the
requirement in (6) when the requirements for allowable absences under AS 43.23.008
were applied. Under AS 43.23.008(b) and 15 AAC 23.163, Mr. licllcr was not a resident
long enough before leaving the state to qualify for an allowable absence during all of the
qualilying ycar, a pcriod excceding 180 days.

“Qualifying ycar™ mcans the yoar immediately preceding January 1 of the year in

which a PFD is paid.® The year 2006 was thc qualifying ycar for the 2007 PFD). Under

e v

! Srate, Public Employees’ Retirement Bd, V. Morton, 123 P.3d 986, 988 (Alaska 2005); Lildridge v. State,
088 P.2d 101, 103 (Alaska 1999).

* Sree, Depr. Revenne v. Andrade, 23 P.3d 58, 65 (Alaska 2001)

* AS 43.23.005(a). The statute did not change between 2006 and 2009.

Fleller v. State, Dept. of Revenue
4FA-08-01193C1
Page 3 of 18
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AS 43.23.095(7), the term “state resident” is defined for purposes of the permancnt fund

dividend statutes as

an individual who is physically present in the statc with the intent to
remain indefinitoly in the statc under the requircments of AS 01.10.055 or,
if the individual is not physically prescnt in the state, intends to return to
the state und remain indc(initoly in the statc under the requirements of AS

PO |
O1.10.U22,

The purpose of AS 43.23.095(7) is to limit payment of Permanent Fund dividends to

penmanent residents of tho state.® Alaska Statutc 01.10.055 provides thc general

requirements for residency:

(#) A person establishes residency in the state by being physically present
in the state with the intent to remain in the siate indefinitely and to make a

home in the state.

(b) A person demonstrates (he intent required under (a) of this section

(1) by mainwaining & principal place of abode in the state for at
lcast 30 days or for a longer period if a longer period is required by law or
regulation; and

(2) by providing other proof of intent as may bo required by law or
regulation, which may include proof that thc person is not claiming
! residency outside the state or obtaining benef(its under a claim of residency

outsidc the state.

(¢) A person who cstablishes residency in the state remains a resident

i during an absence from the statc unless during the absenco the person

cstablishes or claims residency in another state, territory, or country, or

performs other acts or is abscnt under circumstances that are inconsistent

l with the ll’ntcnt requircd under (a) of this soction to remain a resident of
this statc.

Mr. lcller was physically present in Alaska from June 17, 2005 to August 14, 2005,
When he arrived in Alaska, hic promptly registered to vole, oblained an Alaska driver’s

Neense, and declared Alaska his state of residence in military rccords. Mr. Heller was

fSce AS 43.23.093(6).

" AS 43.23.095(7).
* Church v. State, Dept. Revenue, 973 P.2d 1125, 1129 (Alaska 1999); State. Dept. Revenue v. Cosin, 858

P.2d 621, 625 (Alaska 1993).
* AS 01.10.055.

leller v. State. Dept. of Revenue
4FA-08-01193Cl
Page 4018
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abscnt from Ataska in 2006 while deployed in Traq with the 172" Striker Brigade, which
is based in Alaska. When he left for Iraq, he intended to return to Alaska and remain
indcfinitely in the state. 1le fulfilled thig intent. He retumed 1o Alaska and coatinucd (o
scive with the 172™ Stryker Brigade, and when he left the military a year later, he

remained in Alaska. He met the general résidency roguirci

(=]

ﬂ n‘q "“f‘
4 '

s dar AQ N1
UL g A b VsV i

WCHtS Wik
the definition of “statc resident” in AS 43.23.095(7). However, the Deparmment of
Rovenue found that he did not meet the residency requircment for claiming an allowable
absence under AS 43.23.008 and 15 AAC 23.163. The Alaska Supreme Court has stated
that “paper tics” to Alaska, c.g.. Alaska motor vehicle registration, Alaska voter
registrution, and Alaska driver's license, arc cntitled to some weight, but they are not
conclusive evidence on tho issuc of intent to return to Alaska during a long absence.'®

The cligibility requircment in AS 43.23.005(a)(6) requires that (he individual wus
cither physically present in the state during the qualifying year, “or, if absent, was absent
only as allowed in AS 43.23.008""" Alaska Statutc 43.23.008(a) lists tho allowahle
absences during a qualifying yoar:

(a) Subjcet to (b) and (c) of this scction, an otherwise cligible individual

who is absont from tho state during the qualifying year remains cligiblo for

a current year permanceat fund dividend if the individual was absent

(3) sorving on active duty as a membor of the armed forces of the
United States . . .

(17) for any reason consistent with the individual's intent to
remain a state resident, provided the absence or cumulative absences do
not exceed

(A) 180 days in addition to any absencc or cumulative
absences claimed under (3) of this subsection . . . ,"2

"% State, Dept. of Revenue v Wilder, 929 P.2d 1280, 1262 (Alaxka 1997),

"' A8 43.23,005(a)(6).

12 A§ 43,23.008(a) (amended in 2008). I'rior to 2008, Subsection (17) was numbered as (16), but e
yrpndinent resulting in the renumbering have o relevance to the issues in this case,

Iellcr v, State, Dept. of Revenue

41°'A-08-01193CI
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Alaska Statutc 43.23.008(b) states a precondition for PFD eligibility under an allowable

ahsence that exceods 180 days:

(b) An individual may not claimn an allowable absence under (a)(1) - (16)

of this section unless the individual was a resident of the statc for at least

six consecutive months immediately before leaving the state.”
Mr. Heller argucs that becuuse AS 43.23.008 is addressing absences daring the qualifying
year, the ocarlicst relevant date for “leaving the statc™ should be construed as January 1 of
tho qualifying ycar.

The State argries that tho language in subscction (b) of AS 43.23.008 plainly
requires an individual to mcet residency requirements at leasl six months belore the date
on which the individual leaves the state for an cxtended absence that includes the

qualifying ycar. The State contends that without the six-month requircment, a soldicr or

student could he in Alaska for just long enough to get an Alaska driver’s license, register

to votc, and articulate an intention Lo return, and still be cligible for a PFD dcspite having

! alimost no connection with Alaska. PFD regulation 15 AAC 23.143(b) is consistent with
i this concorn: *An individual inay not become a resident while absent from Alaska,”'*

The term *“qualifying ycar" is used in AS 43.23.008(a). This provision focuscs

upon abscnces during the qualifying year, but also liinits allowable ubsences during the

qualifying ycar to an “otherwise eligible individual” “[s]ubject to (b) . . % The phrase

"leaving thic statc” in subsection (b) appears to refer to the beginning of the extended

period claimed to be an allowable absence under AS 43.23.008(a). T1f the legislature had

2 AS 43.23.008(b) (emphasis added). Regulation 15 AC 23.163(h) Is similar: “An individual who was
absent from Alaska for more than 180 days is nat cligible for a dividend if the individual . . . was nota state
reswlent for at least 180 duys immediately before departare from Alaska.”

" 15 AAC 23.143(0)
' AS 43.23.008(a).

leller v. State, Dept. of Revenie
AFA-08-01193Cl
Page 6 of 18
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intended subscction (b) to refer to a date no carlicr than January | of the “qualifying
yoar,” the legislature could be expected to have used the term “qualifying year” again in
subscction (h).'® Instead, the legislature chose to usc “before leaving the state.”!” Usc of
the phrase “before lcaving,” instead of “January 1 of the qualifying year"” as the oarliest

datc by which an individual must be a resident, indicates that the legislature intended the

.

moaning proposcd by the State.'®

Although unambiguous statutory language is normally given ita ordinary and
comimon mcaning, the court may look to legislalive history as a guide to construing a
statute’s words.'”” Both thc Statc and Mr. Ueller have cited legislative history. “The
plaincr the mcaning of the statute, the more persuasive any legislative history to the
contrary must be.® The Statc argucs that the language is plain and legislative history is
not to the contrary. Mr. Hecller contends that the language within the context of AS
43.23.088 as a wholc is ambiguous and that lcgislativc history to thc contrary is
persuasivo..

1. Legislative history

The Alaska Logislature clearly has intended durational residency requirements for
the PFD program to provide 4 means for identifying bona fide residents. Tn 1989, the

legislature found that Alaska's high proportion of transients and seasonal workers made

- ] Y g St A2 Y 5 o 8 iy O

' Soe inre A S., 740 P.2d 432, 435 (Alaska [987).
7 See AS 43.23,008(b).
" The corresponding Depaniment of Revenuc regulation is sinilar:
(b) An individual who was absent from Alaska for more than 180 days is not cligible for
a dividend if the dividual
(1) wat nor a state resident for at least 180 days immediately before deparmire from
Alaska,
15 AAC 23.163(b).
" Dillingham v. CHM [l Northwest, 873 P.2d 1271, 1276 (Alasks 1994),
 Dillingham v. CH2M Hill Northwest, 873 P.2d at 1276, citing Peninsula Mkig. Ass'n. v. Stute, 817P.2d
917,922 (Alaska 199!).
Heller v. State, Dept. of Revenue E
4TA-08-01193CI
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identification of peaple who intend to remain in Alaska indefinitely more diflicult than in

most other states.’’  The proposed 1989 lcgislation contained a two-ycar residency

requirement,

Alaska Statutc 43.23.008 separated allowable absences from the general

eligibility requirements and was enacted in 1998, The 1998 iegislation aiso aiiowed

spouscs of cligible individuals to retain cligibility during allowable absences. [egislators

! atill expressed concem, howevor, over how to limit PFD recipients to bona fide residonts

with an intent to remain indefinitely.”? The six-month residency rcquircment for

E allowable abscnccs cxcecding 180 days was intended to increase the likelihood that
individuals claiming a PFD after Icaving the state were bona fide residents.

Mr. Heller argues that a 2003 amendment to AS 43.23.008 supports his

interpretation of the residency requirement in AS 43.23.008(b) as it applies to military

personnel. The amendment changed the amount of time allowed for an absence during
! the qualifying year in combination with an absence duc to military scrvicc from 45 days

to 180 days. The change was intcnded to givo residents in the military more time to
i rotum to Alaska without losing PFD cligibility.?® The change was also intended {o allow
a residont to retain eligibility when recalled uncxpectedly to active military duty after

I alrcady being absent from Alaska for another reason that is not inconsistent with

Y Ch. 107 § t(a), SLA 1989; Minutes of House Judiclary Committes Meetings on HD 34, testimony by
Rep. Donley (prime sponsor of HB 34), 2/7/1989 and 3/3/1989.

Tl 44§ S, SLA 1998,

¥ Minutes of Senate Finance Committoe, testimony of Sen. Mackie & Rep. Kott, February 1998 (Mackis
concurned that ulfowable absences permutied military families stationcd in Alaska for only 1 or 2 years to

cluint a PED for several years afler leaving Alaska).
Y See Mimntes of Scnate I'inance Committee, testimony of Tom Williams, staff 1o Sen. Bers Sharp, Co-

chair of Sen. Vin. Comm., 2/9/1998,
* Minutes of Senate Finance Commitee, SD 148, 4/17/2003.

Heller v. State, Dept. of Revenue
4I'A-08-01193C1
Pagc 8 of 18
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residoncy.”  This lalter situation could arisc when an individual is a member of the s
rescrves or the national guard.

‘The six-month residency under subscction (b) does not apply an absence of 180
days or less, which is currently found in AS 43.23.008(a)(17). Mr. Heller argues that he
should be ablc to use this 180-day allowablo abscnce in (a)(17) to cover his absence in
2005 from August 15 through December 31, and (hen count this period toward the six-
month residency requirement for an allowable abscnce under subscction (a)(3) in 2006.”
Ilowever, nothing in the statute or the legislative history indicatcs any intention to permit
military individuals to use the 180 days allowed under (a)(17) to mect the residency
requircment necessary to claim an allowable absence during the following year. Such an
intcrpretation  would render the “before leaving” language in AS 43.23.008(b)
mcaningless with respect to members of the military. Principles of statutory construction

“militatc against interprcting a statutc in a manner that renders other provisions

meaningless.”™

2. Qonelusionreearding interprgtation of AS 43.23,008(b)

Therefore, Mr. 1lcller has not prescated legislative history sufficicntly persuasivo
to overcome the ordinary mcaning of tho plain language in AS 43.23.008(b). The statule
requires six months residence before the date on which the applicant 1R the state for an
cxtended period, which included morc than 180 days of the qualifying year.

Mr. Heller presents a good reason to make an cxceplion to AS 43.23.008(b) for

 Minutes of Senate Finance Comunitiee, SB 148, 4/17/2003.
I Appellant’s Br. at 15 (Sepr. 24, 2008).

* Berg v. Popham, 113 P.3d 604, 609 (Alaska 2005), quotlng Rollins v Staze, Dep 't of Revenue, Alcoholic
Beverage Control B4, 991 P.2d 202, 208 (Alaska 1999)(quoring A.R.S. v. Siate, 897 P.2d 63, 66 (Alaska
1995)).

Heller v. State, Dept. of Revenue

4FA-08-01193CT
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military personnel assigned to a military unit based in Alaska.  These military
individuals arc not mercly visilors to Alaska, nor do they have any choice over whether
they aro deploycd or the date on which they are deployed to another part of the world
with their Alaska-bascd unit. Further, they can be expected to return to Alaska with their

military unit in most cases. The concern that visitors could come to Alaska planning to

claim rcsidency afler only 30 days and then lcave for college or another allowable

' abscnce for the cntirc qualifying year is not applicable to military personnel assigned to

an Alaska-bascd unit. Nonctheless, the creation of such an exception is a matler for the

! logislature, not tho courts,

B. leller’ itutional rigd

Mr. Heller argucs that he was not provided the same benefits as incmbers of the

172™ Stryker Brigade who chosc Alaska as their residence and arrived in Alaska six
! months or more before the August 15, 2005 deployment date, Ho contends that his equal
protection rights have been violated, including his right to travel and cstablish rosidenco
E in a now state and Le treated cqually with other residonts ol the state, He also claims a
violation of his right lo bear arms by serving in the military without being penalized by
I the state. However, the essence of his claim is unequal treatment of new residents, who

have been in the state less than six months, compared to longer-term residents.

1. Caval protection under federal Jaw

First, Mr. Heller’s case is different from the well-known Zobe! casc. In Zobel v

Williams, tho PFD slatato at that time created permunent distinctions between classcs of

™ Appellant's Reply, at 11,

IIeller v. State, Dept. of Revenue
4FA-08-01193Cl1
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hona fidc rcsidents based on how long they had been in Alaska.’® The United Statcs
Supreme Court observed that unlike the Alaska statute in Zobel, the durational residency
requircments previously examined by the Court required new residents to reside in a state

for a fixcd minimum period to bo cligiblc for certain benefits for the purposc of assuring

: : R R e, fe e
that only bona fide residents received the benefits.”' Alaska Statuic 43.23.008(b) is mor

like theso latter durational residency requirements than the statute in Zobel.

Two of the United Statcs Supreme Court cases cited by Mr. Heller are more like
Zobel than the current case. In Hooper v. Bernalillo County Assessor,’® velerans who l
were regidents before n certain date received a bencfit for which laler-arriving veterans !
were ineligible oven though they were bona fide residents.” In Attorney General of New

York v. Soto-l.opez’’ the challenged law gave a prefercnce for civil scrvice jobs to

veterans who were Now York residents when cntering the military.”®  Like /looper, a

veteran either had the benefit or did not, and the vetcran could do nothing to ever change
liis status no matter how long he lived in New York. Both Hooper and Soto-Lopez aro E
like Zobel in that the slate law in question established 4 permanent distinction between

citizens hascd on past residence; those who did not qualify for the benefit program could E
do nothing lo become qualified. In conirast, 2006 was the only year in which Mr. Heller

was ineligible under AS 43.23.008. The slatute does not establish permanent distinctions '
between residents. Mr. Heller will be eligible for future PIDs to the same extent as other

Alaska residents for as long as he remains a resident of Alaska and is either present in the

% Zobel v Williams, 457 U.8.55, 58, 102 S.Ct 2309, 2312, 72 1..Ed . 2d 672 {19R2).
W Zubel, 457 U.S, at 58, 102 S.CL at 2312,

2472 1.8, 612, 105 S.C1. 2862, 86 1..Ed 2d 487 (1989).

* 1looper v. Bernaliflo Connty Assessor, 472 U.S. 612, 617, 105 S.Ct. 2862, 2866, 86 L.Ed.2d 487 (1985).
476 U.S. 898, 106 S.Ct. 2317, 90 L.Ed2d 899 (1986).

3 Attorncy General of New York v. Suto-Lopez, 476 U1.S. 898, 900, 106 S.Ct. 2317, 2319, 90 L.[d2d §99
(1986).

lleller v, State, Dept. of Revenue

4FA-08-01193C1
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slate or meets the requirements for allowablo absences in AS 43.23.008. Mr. Hcller may
argue that he was permanently disqualified from the 2006 PID, but not recoiving a PFD
in a singlc year is different from being excluded from a program forever because of when
an individual became a resident as occurred in /looper and Soto-lopez.

The third United Siates Suproms Court case cited by Mr. Heller is moro like his

own case. In Saenz v. Roe,” wallare benefits for needy families were limited during the

l recipient's first year in Califomia.’” Like tho proscnt casc, Saenz involved the right of

ncwly-arrived residents to enjoy the samo bencfits as longer-term residents.”¥ States are

peritied to reserve benefils for bona fide residents,”” but new residents must be treated
equally to longer-term residents.*®

The Unitcd Statcs Supreme Court has stated that under federal law, “[glenerlly, a

law will survive [cqual protection] scrutiny if the distinction it makes rationally furthers a

legitimate state purpose.™' The Saenz opinion implied that, where the benefit at issue is

E rcadily portable to another state, the statc may cnact a durational residency requirement if

it rationally furthcrs the state purposc of bencefiting its bona fide residents as opposed 1o
s non-resldenta, > The PFD is a cash benefit that is rcadily portable. The durational
' rcsidency requircment in AS 43.23.008(b) rationally furthers the statc objective of

beneliting only bona fide residents who are absent from the state for more than 180 days
during the qualifying ycar for specificd allowable absences. It is rational for the state to

discourage citizens of other statcs from cstablishing residency in Alaska for just long

" 526 U.S. 489, 119 S.Ct. 1518, 143 L.Ed.2d 689 (1999),

Y Suenzy Roe, 526 11.8. 489, 49293, 119 S.CCt. 1518, 1521-22, 143 1..Fd.2d 689 (1999).

M Suenz, 526 U.8. 489, 505, 119 $.Ct. 1514, 1527,

" Martinez v. Rynum, 461 U.S. 321, 328-29, 103 S.Ct. 1838, 1842-43, 75 1..Ed.2d 879 (1983).
0 See Suenz, 526 U.S. 489, 499-506, 119 S.Ct. 1518, 1524-28.

' Zobel v. Williams, 457 U.5.55, 60, 102 S.Ct. 2309, 2313, 72 ..Ed.2d 672 (1982).

2 Saenz, 526 U1.S. 489, 505, 119 §.Ct. 1518, 1527.

Heller v. Siate, Dept. of Revenue
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enough to acquirc the readily portable PFD, which can be cnjoyed after they retumn to
their original domicile.”’  Under this analysis, the State's interprctation of AS
43.23.008(b) docs not violate equal protection.

Mr. Heller also contends that the six-month residency requirement infringes upon
his right to travel, mcaning migrate from onc state to another. Tho United States
Suprcme Court has stated that in these circumstances the “right to travel analysis rofers to
littlo more than a particular application of equal protection analysis."** It is esscntially
the right to migratc to a new stale, establish residency, and be treated cqually to the same
benefits received by longer term residents of the statc.*’

I'or most purposes, a4 person only nceds to be an Alaska resident for thirty (30)
days.*® This includes those who become residents before the PRD qualifying year starts
and arc present in Alaska for more than 180 days during the qualifying year, and arc still
Alaska residents when they apply for a PID.*” The six-month residency requirement for
a PFD ariscs when the applicant is present in Alaska for less than 180 days during the
qualifying year.** When viewed as a bona fide residence requirement, the six-month
requirement simply requircs that a person show that he has cstablished his residence in
Alaska, and is not mercly visiting, before the person can claim an allowable absence for
the entire qualifying year while remaining cligible for a PID for that ycar he was absent.
‘There is a rational basis for requiring this extra period of residency. A person who would

like 1o claim u PFD without aclually living in Alaska might happily spend a summer

13 See Smenz, 526 U.S. 489, 505, 119 S.Ct. 1518, 1527,

M Zubel v. Williams, 457 U.8.55, 60 0.6, 102 8.C1. 2309, 2312 n.6, 72 L.Ld.2d 672 (1982).
43 Sep Snenz v, Roe, 526 1.S. 4R9, 505, 119 S.Ct. 1518, 1527, 143 1.Fd.2d 689 (1999),
‘AL 01.10.055.

7 AS 43.23.008(a)(17) and AS 43.23.005. E

™ AS 43.23.008 and AS 43 23.005.
Hleller v. State, Dept. of Revenue
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month in Alaska and fonm some paper tics, but is not likcly to spend six months in Alaska
for the solc purposc of obtaining a PFD. Thus, the requirement of six months residency
before Icaving pravides a uscful test for residency among those who lcave Alaska for

lengthy absences.

The state’s six-month resideney requiremeni for a PFD applicant clai

allowable absence during the qualilying year is rationally related to the stale’s objeclive
l of distributing PFDs only to bona fide permanent residents. “There is substantial

unceriainty and potential (or abuse inherent in cases where™ an applicant has departed on
! an abscnce lasting all of the qualifying year only a few weeks after his arrival in Alaska,*
Therelore, the six-month residency requirement in AS 43.23.008(b) is morc likc a bona
fide residence requircment than a durational residence requirement. Undcr the statute, an

applicant who is abhsent from the slate for more than six months during the qualifying

year must demonstrate bona fide residence by showing he was a resident for six months

E before leaving Alaska on this absence. An applicant who is present in the state for morc

than six inonths during the yuslifying ycar may qualify as a resident with only thirty days

i of residency before Junuary 1 of the qualifying ycar. In both situations, a PFD applicant

l can be cligible for a PFD with little more than six or scven mounths of physical residence
in Alaska by the cod of the qualifying year,

Thercfore, the six-month residency requircment for PFD applicants claiming an

allowahle absenee of more than six months is rationally related {o the State’s objective of

identifying bona [ide residents in order to achieve the legitimatc governmental goal of

distributing PFDs only to bona fidc state residents.

-

“ Sce Eldridge,988 P 2d at 104 n 8.
Ieller v. State, Dept. of Revenue
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2. LCaual protection analysis under Alaska law

Alaska applies a sliding scalc to determine the level of scrutiny for cqual

protection analysis.’® The applicablc standard for a given case is determincd by the
impontance of the individual rights asserted and the degree of suspicion wiilt which inc
resulting classification scheme is viewed.™' “Bascd on the naturc of the right, a greater or
lesser burden will be placed on the state to show that tho classification has a fair and
substantial relation to a logitimatc governmicntal objective.” A PFD rcpresents an

cconomic interest.> Rqual protoction claims involving an individual’s right in an

oconom‘ic interest are reviewed under minimum serutiny.** The Alaska Supreme Courl
has expressly concluded that PFD eligibility requirements warrant only minimum
scrutiny.™® The minimum level of scrutiny under Alaska Jaw requirss the State (o show
that the ““challonged cnactment was dosigned to achicve a lcgitimate governmental

objective, und that the means bear a ‘fair and substantial’ relationship to the

accomplishment of that objective,”*®

The governmental objective of a durational residency rcquircment for PFD

cligibility “is to ensure that only permanent residents receive dividends."*’ This is a

0 State Dept, Revenue v. Cusiv, 858 .2d 621, 629 (Aluska 1993).
' tinderwood v. State, 881 P.2d 322, 325 (Alaska 1994), quoting Cosio, 858 P.2d at 629
T Mhomax v. Dailey, 595 P.2d 1, 14 (Alaska 1979) (Rabinowit>, concurting), yuoting Erickson v. State, 574

P.2d4 1, 12 (Alasks 1978).
Y Church v. State, Dept. of Revenue, 973 P 2d 1125, 1130 (Alaska 1999); Srare Dept. Revenue v. Cusio,

8SB1.2d 621, 629 (Alaska 1993).
* Church, 973 P.2d at 1130; accord Schikora v. Stare, Dept. of Revenue, 7 P.3d 938, 944 (Alaska 2000),

» Cosio, 858 P.2d a1 627,
5 Church, 973 P.2d 8t 1130, guoting Underwoorl v. Stare, 881 1.2d 322, 325 (Alaska 1994); see Schikora,

7 7.3d a1 945,
1 Church, 973 P.2d at 1130.
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fegitimate objcetive,’ ¥ especiully “given that the purpose of the dividend program is to

distribule cquitably a portion of the state’s wealth to Alaskans, 10 encourage people to

stay in Alaska, and to increase citizen involvement in the management of the [permanent]
fund.”™ States ave permitted to rescrve benefits for bona fide residents.®®  Additionally,

in Brodigan v. State of Aluska Deparimeni of Revenue, the Alaska Supreme Court stated

that “the residency requirement for PFD eligibility may differ from other residency

»ol

I requircments.

The meuns to achieve the objective must bear a “fair and substantial” relationship
! 1o the accomplishment of the objccti"vc.M Ilowever, the fair and substantial rclationship
test does not roquire a perfact fit hetween the means and the governmental objective.”
Requiring an applicant to be a resident of Alaska [or at lcast six months before leaving
the statc and claiming an allowable absence during most of tho subscquent qualifying
year scems to bear a fair und substantial relationship to cnsuring the dividend goes only
to bona fide residents.**

In Eldridge v. State, Department of Revenue,” the Alaska Supreme Court held
that a distinction between Alaskans who worked out of state for the State of Alaska and
Alaskans who worked out of state for an Alaskan private employer did not violate the
plainti(fs’ equal protection rights.* The court explained that under a minimum scrutiny

analysis, 8 count does not delermine if a regulation 18 perfectly fair to every individual,

® Eltridge v. Stase, Depr. of Revenue, Y88 P.2d 101, 104 (Alwska 1999).

" Church. 973 P.2d ot 1130, ciring State, Dept. of Revenue v. Cosio, 858 P.2d 621, 627 (Alaska 1993).
@ Marrinez v Bymam, 461 U S. 321, 328-79, 103 S.Ct. 1838, 1842-43, 75 L.Ed.2d 879 (1983).

' Brudigun v. State of Aluska Depurinent of Revenue, 900 P.2d 728, 733 112 (Alaska 1995).
“tUnderwood v. Staze, 881 P 24 322, 325 (Alaska 1994).

 Eldriddge v. State, Dept, of Revenue, 988 P.2d 101, 104 (Alaska 1999); Church, 973 P.2d at 1130-31,
™ Sce Church, 973 .2d a1 1130-1131.

088 P.2d 101 (Alaska 1999),

“ Ellridge v. Srate. Depr. of Revenne, 988 P.2d 101, 103 (Alaska 1999).
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but rather, only if the regulation bears a fair and substantial relationship to a legitimate
govemnment purpose.””  The Court found there was a fair and substantial rclationship
hetween the regulation governing allowable absences and the legitimato objoctive of
preventing fraud and simplifying adjudication procedures for distribution of the PFD.*
The same argument could bo made here. There need not be a perfect fit between mcans
and cnds.’

Mr. Heller contends that the argument that a six month durational residency is
intended to demonstrate bona {ido residency is undercut by the fact that residents who are
absent 180 days or less during the qualifying year are not required to be residents for six

months before leaving the state.”® Howcver, unlike the other allowable abscnecs, the

individunl claiming an allowahle ahsenco for 180 days or Icss must spend the remainder

of the qualifying year in Alaska in order to qualify for a PFD.”'  An individual who

clnims an allowable absence under the other calegories, listed in the current (a)(1){(16)
subsections, can be absent from the state during the entire qualifying ycar.”’ A perfect [it
bhetween tho means and the governmental ohjective is not required.”® The court concludes
that the means of ideutifying hona (ide residents by requiring a six-month residence
hofore leaving the state and claiming an allowable absence bears a “fair and substantial”
relationship to the accomplishment of tho state’s objective of disinbuting PFDs only to

bona fids Alaska residems.”

¢ Fldridye. 988 P.2d at 104.
* Elddridge. 988 P.2d st 104,

“ Dldridge, 988 P.2d at 104,

 Appellant's Reply. at 3 (Maich 6, 2009).

' AS 43.23.00%(a).

"1 AS 43.23.008(a).

" Eldriidge, 988 P.2d wt 104; Church, 973 P.2d at 1130-31.

" Sow Church, 973 P.2d at 1130, quoting Underwood v. State, 881 P.2d 322, 325 (Alaska 1994); see
Schikora, 7 P.3d at 945,
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k) Right to travel under Alaska constitulion

Undor Alaska Constitutional law, as the individual’s right at issuc becomes inorc
fundamental, the challenged law is subjected to moro rigorous scrutiny.”  Although the
right to migrate to anothor state may be treated as fundamental in sone cascs, the Alaska
Supromo Court has detcomined that a residence requirement during the qualifying ycar
for PI'D cligibility docs not infringe on an individual's right to travel.”® In this case, the
residence requirement in AS 43.23.008(b) is a bona fide rcsidence rcquircment which

docs not violate Mr. Heller’s right to migrate (0 another state and ostablish residence

there.,

V. CONCLUSION AND QRDER

For the reasons discussed above, the court orders that the decision by the Alaska

Depariment of Revenuo to deny Mr. Heller’s application for a 2007 PFD is AFFIRMED.

Datod this_ L ‘ﬂ"day of /)l (Mr , 2009, at Fairbanks, Alaska,

'emmt:mo(lnm.-m“ /7
Max, o
[ 108 rortottve, as .. Blankenship
[ 1 Othar perior Court Judge
HAND DL TRY
[ | Coutor v,
! 1 Mck ug din
Mrr B30 “Harago:

] Ottrer, ~—
w: (A 5 ]0l05

(~T%

 Cosio, 858 P.2d at 629,
™ Church. 973 P2d ar 1130-31; Brudigan v. Alaska Dept. Revenue, 900 P.2d 728, 734 n.13 (Alaska 1995),
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