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STA TE 0' ALASKA 
Department of Revenue 

Permanent Fund Dividend Division 
PO Box 110462 

Juneau, Alaska 99811-0462 

RICHARD C HELLER 
1501 BLACKBERRY DR 
FAIRBANKS, AX 99712-1800 

" ,1 .. 1,1 .. 1 .. ,1, .. 11 .. 1,1.,,111 .. 1,1111,11.,,11,"11.11 .. 1,11 

04121 

August 01, 2007 

2007 
DENIAL LETTER 

PC23A 

ALN: 07578879 

We determined you are not eligible for this PFD per AS 43_23.008(b) because 

• You were not a resident for at least six consecutive months before leaving 
the state. 

We made this determination because 

• You said on your application you were absent from Alaska for more than 
180 days. 

• You said on your application you were not a resident of Alaska for at least 
180 days before leaving the state, or you were not a state resident, as 
defined under the PFD program, for at least 180 days before departing on 
your absence. 

If you disagree with our decision 

• You have 30 dars from the date of this letter to file a Request for an 
Informal Appea by completing and returning the enclosed form. 

• To have this denial reversed, show you were a resident of Alaska for at 
least 180 days before leaving the state for more than 180 days. 

If you have any questions about this letter, please contact us as listed 
below. 
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Enclosure(s) 

04121 

20070578879 

I 

®I 
I Anchorage: 907-269-0370 

E-mail: dividend_inforrnation@revenue.state.ak.us 
Fairbanks: 907--451·2820 Juneau: 907--465-2326 I~)(f!fi gyf: 800-73 3· 8813 c::z.-
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05651 
Alaska Department of Revenue 

Permanent Fund Dividend Division 

Request for Informal Appeal 

This Appelll Request 
Will aa o."lad 

II Rlteat"ad or Postmarked after 

AUG 31 2007 
Appeal Directions: Indicate the PFD Year for this appeal, and fiU in the boxes below lor the individual whose PFD 
application was denied. US9 a separate (orm (or each individual, 

To file this appeal, you must pay a $25 fee or qualify Statute 43.23.015(g) requires us to collect 
this fee. You must send a check or money order made payable to the PFD Division, in U.S. funds, drawn on a U.S. or 
foreign bank. Do not send cash. 

A request for a waiver 01 the $25 lee may be requested if, during the calendar year before the appeal is filed, the individual 
was a member of a family with an income equal to or less than the poverty guidelines updated annually in the Federal 
Register by the U.S. Department of Health and Human SeNices, OR it the appeal Is filed by the State of Alaska Department 
of Health and Social Services (H&SS) or Office of Public Advocacy (OPA) on your behalf. 

,0 

Enclosed is the $25 appeal fee in the form of a personal, certified, or cashier's check, or a money order. 
NO CASH. 

A waiver Is requested; there were ____ members in the household; The total household income for the last 
yearwas$ __________ ~ 

o A waiver is requested; this appeal. is brought by an authorized representative of H&SS or ?PA. 

What happens when you appeal? PFD Division staff not involved in the denial· of the application will review all 
information on record and anything else that Is sent in to determine whether the denial was valid. Generally, staff can 
make a decision based on this information. 

It we need to make contact, should we write or call? 0 Write ~ Call 

Late Appeals: Be sure the eppeal is postmarked' or received on or before the date In the upper right hand comer of this 
form. Late filed appeals will be denied. 

Signature Required: The adult individual, child's sponsor, or the iildividuars Power of Attomey (POA) must sign this 
form. The appeal request win not be valid if this form is not signed. If applicable, attach a copy of the POA· if not 
previously submitted. . 

Under penalty of unswom falsification, I declare I have examined this · request and any accompanying statements and, 
to the best 01 my knowledge, they are true and complete. If this request is being prepared by a person other than the 
individual whose application was denied, this declaration is based on an information known by the representative. 

Requesting AppNI Date 

N~._~ Power of A.nom&y or .... uthoOzad Representa1ive of HtaSS or OPA . o Valid Copy 01 POA attached 

D. Valid Copy .o~ PO~ previously submitted 

Maiilng address 01 Power of Attorney or H&SS or OPA. Phone Number 

You must also complete the other side of this form 

2 
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De~I~1 Letter Statements; Th,e letter denying the application Iisted.state~ents upon which the denial,was based. 

Is there anything stated In the denlaf letter that is Incorrect? 0 Ves cEi No 

If VES, explain in detail what is incorrect and attach any supporting evidence. If NO, It means aU the statements in the 
denial letter are correct. 

.f". 

Attach addItional pages if (leCessary 

.. ~I It .!",..,',;.. .~. I ...... 

Other relevant facts that should have been consIdered by ttle'Divislon, tf none, write "None·, 

Fact 1: Lc. ... 11 .f'i,,, U.S. 1!~"·'1 ... ' , 

Fact 2: f aI·" lZV<?jz&;'?> r jJdSS"i\..J~ c:;.<:JulJ ~ V'1 ... 1:.e >V'("(J r c....;c;,S 

.:, V4rhcR A/4Sk4'" b~~::..z: I«-£t. 
Fact 3: 

hM~ 4 &.Jk< 44t-t ;" :rc~J< jch-y st, .. J <if 4 ... " hIe""" .vf 
6n 4\ '#"1."'l.-k.,,( 'h .... lu. z; (,)""Jer,J;./ ~ ~c,f be rr.:5v(~ knts :1.(1" b<.lt 
He. lJ'7 r 5(2,)ke -& 111 f'4e o#U ,'" F~'r~-.b co'-'-(J"Ilfi:.P", co//:;<? 
5-+vJ u.4- t..d,,",i.'~) o!,~ le.t..yr-"'j .. ~ -:Kr::. .s~~"lS .-\.1.e. ::I )6..,'1 See 

~ .. ~ p.:l."'P~ bl"V~",~ He ... se(,=¢.> J't(,:, .}be-b o~ AI .. ~l ... 

Attach additional pages H necessary. 

Mall this form along with yOur $25 appeal fee and any· 
supporting documents In the enclosed envelope to 

Pennanent fund Dividend Division 
Dividend Appeals Unit 

PO 80)( 203229 
Anchorage, AK 99520-3229 

s.nd additional Information or correspondence 
regarding your appeal to 

Permanent Fund Dividend Division 
PFD Appeals Unit 
PO Bo)( 110467 

Juneau, AK 99811 
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II you have any questions on how to fill out thisfonn please contact one of our Dividend Information Offices by calling 
Anchorage· (907) 269·0370, Fairtlan~ - (907) 451·2820, Juneau· (907) 465-2326. or within Alaska· 1·800-733·8813. 

or ' 
e-mail: dividend_lnformationCrevenue.state.ak.us ~I 

04·190 AlA Paoe 2 (Rev, 11105) 
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ALASKA DEPARTMENT OF REVENUE 
PERMANENT FUND DIVIDEND DIVISION 

DIVIDEND APPEALS UNIT 
P.O. Box 110467 

Juneau, AK. 99811-0467 

Richard C. Heller 2007. 
4826 Princeton Dr. 
Fairbanks, AI( 99709 3217 

Informal AppeaJ D·ecision 
075788798 

RE: 2007 PFD Application for Richard C. Heller 

You will not receive a 2007 Permanent Fund Dividend. The information below makes 
you ineligible. 

I made this decision because: 

Issue A: You did not meet the definition of "state resident» as it applies to the PFO program 
for at least 6 consecutive months immediately before departing Alaska for more 
than 180 days absence. 

I used the following sources of information: 

• Your Request for an Informal AppeaJ fonn 

• Your application and supporting documentation '. 

The key fact(s) I found were: 

Fact 1: 

Fad 2: 

Fad 3: 

Fact 4: 

Fact 5: 

Fact 6: 

Fact 7: 

Fact 8: 

We denied your 2007 PFD application because you were not a "state resident", for 
PFn purposes, at least six consecutive months immediately before departing on 
an absence that totaled more than 180 days. 

You stated that your most recent Alaska residency begin on June 17, 2006. 

You have not obtained an Alaska ID or driver's license. 

You have not registered to vote in Alaska. 

You have not registered a vehicle in AlaSka. 

You were absent from Alaska from August 15, 2005 to December It, 2006 for 
military assignment which was a total of 345 days during the 2006 calendar year the 
qualifYing period for the 2007 PFD. 

You were present in Alaska for 59 days prior to departing on absence over 180 days. 

resident of Alaska for at least 6 consecutive months immediately before departing . LfD In order to be eligible for the 2007 dividend, you would have had to have been a @ 
Alaska for more than J 80 days. .. 

EXHIBIT 5 
4 
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Richard C. HeUer 
Informal Conference Decision 
Page 2 of4 

Tbe Statutes and Regulations I used in my decision are: (enclosed) 

• AS 43.23.008(a),(b), ISAAC 23. I 43(b), and 15 AAC 23.163(b). 

Uyou disagree witb my decision: 

• You have 30 days from the date of this letter to file a Request for Formal Hearing appeal 
by filling out and returning the enclosed form. 

• To have this decision reversed, you must provide all of the following: 

It! Proof that you met the definition of "state resident" as it applies to the Permanent 
Fund Dividend program for at least 6 consecutive months immediately before 
departing Alaska for more than) 80 days absence. 

~~f~u:n~ 
PFD Technician 

October 9,2007 

I 
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05653 

AI\, ,..;:-.-
/ ' -

ALASkA OEPA ,':::;'T/'viENT OF REVENUE 
COMMISSIONER'S OFFICE 

b'<, ~ 
. .::.f'lJ ",,' 

PERMANENT FUND DIVIDEND J' ~~ 
REQUEST FOR FORMAL HEARIN~Q; ~ 

(Please read ALL instructions before completing this form) 

- - .... , ~ - ' - .. '";a :--~. --;..:. ;, 
( ( - ~ " ) .' , j I 

C-- - '_ . "_ ." } I -' 

DEADLINE 
Th is Form Mu~t Be 

Rac.i ... d .:>r Post markod on or 

NOV 8 2007 

APPLICANT INFORMA TION: List the names of all family members whose dividends were denied and W1;O are appealing those cenial: 
Indicate the ycar(s) that the appeal is covering, Only the years you list will be considered. If necessary, attach a list of additional name: 
Please note that you cannot appeal for someone whose denial has not been upheld at Informal appeal. 

(or Sponsored Adult) 

PFD Nama of Child 

FD 'y'ear\si Name of Child 

FD Year(s) Name of Child 

,. Current Mailing Address 
(~2G. 

City, State, Zip Code Home Phone Number 
(ic7) 'f5"Z-~'1Q<' 

HEARING PREFERENCE: The formal hearing decision will be based on written documents and statements submitted to the Administrativ~ 
Law Judge by you and by the Permanent Fund Dividend (PFD) Division. You may make your statement in writing, or you may give ora 
testimony by telephone or at a hearing held in the Office of Administrative Hearings in Juneau or Anchorage. If you fall to call at the 
designated time, or fail to appear at a hearing scheduled in Juneau or Anchorage, a decision will be issued on the written evidenCE 
submitted by you and the Division. Check one of the boxes below to indicate your preference. It you check more than one box or i1 
you do not check a box, the formal decision will be based on the written evidence submitted to the Office of Administrative 
Hearings. 

o (a) By written correspondence 
ONLY 

if (b) By telephone (c) By an in person hearing 
o In Juneau 
o In Anchorage 

SIGNATURE REQUIRED 
EACH ADULT APPEALING must sign this form certifying that the facts presented are true, Your request for a formal hearing will be denied 
if you do not sign this form. 

By submitting this Request for Formal Hearing the appeliant(s) agree that if, upon further review of this matter, the Division determines that 
the appellant(s) is! are eligible to receive the dividend, the appellant(s) consent(s) to dismissal of the appeal in this matter if the Division 
pays the appellant(s) the appropriate dividends. 

Under penalty of unsworn falSification, I declare that I have examined this request and any accompanying statements and, to the bast of my my 
knowledge, they are true and complete. If this request was prepared by a person other than the applicant or sponsor, this declaration is based on 
all information which the representative has knowledge. 

of) Date Signature of Adult Date 

/9 (jCT -<'Hoi 7 
Name of Represenlative (If Any) Signature of Represen:ative 

Mailing Address vf Representative Telephone Number Jf Representa e 

o Completed Power of Attorney previously submitted 0 Completed Power of Attomey attac@(jHIBIT __ 7~-:-....,...._ 

YOU MUST ALSO COMPLETE "tHE OTHER SIDE OF THIS FO~E:_..I....I _OF ~ 
o· 05653 
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2(·Q 70'S 785'7. 

BASIS OF YOUR APPEAL: The Permanent Fund Dividend (PFD) Division has upheld the denial of your apc:lication for t 
reason or reasons stated in the informal appeal decision. Please state on this form why you believe the Division's determinati, 
is incorrect. YOU MUST COMPLETE EACH SECTION. I 
INFORMAL APPEAL DECISION FACTS: You must indicate whether or not each of the facts listed in the informal appe 
deciSion is true, If you do not indicate whether or not a fact IS true, it will be presumed that you do not dispute the fact. For eac I 
fact that is not true, you must state what is true, and provide documentation or other supporting evidence of the correct fact. 

TRUE 

FACT #1 [2( 
FACT #2 0 
FACT #3 0 

NOT TRUE 

0 
G:Y 

~ 

IF NOT TRUE, WHAT IS THE CORRECT FACT? Attach any supporting documentation. I 
I 

FACT #4 0 W--
FACT #5 0 ~ 

L /., if" V" icJ. ~ <' rr; .. '''9"jz«J ,,, :l O"'C I 
~L~._4_~~_-__ r._~~r_)~ __ ~(~~)~M~~~Y~~J~h~~~. __________ __ 

FACT #6 G::{ 0 
FACT #7 c:r 0 

AI ~A~( I 
Attach additional pages If necessary 

OTHER RELEVANT FACTS THAT SHOULD HA VE BEEN CONSIDERED BY THE DIVISION. IF NONE, WRITE "NONE" I 
FACT A: III ~ -f I Go '-J i/le~) Iu he ~ JA--o: Ii k.r1 k,., I- L C..le? 

~~~~~~-----------I 
k~ c.~"!J.j cJ 

hee ... JR/2/II'f,J -h 4 C<:""1 ~...-I <:;;0", e 
J f 

FACT B: 

------------------------1', Attach additional pages If there are more relevant facts that should have been considered by the Division. 

ISSUES: You must thoroughly explain why you believe you are eligible based on the facts and the law as stated in your informal 

I appeal decision. Attach additional pages if necessary. 

i U &1 vL.s"l~ I efh-

-----------------------1 
-----------------------1 
--------------------------1 
--------------------------1 

DEADLINE: This appeal. signed by each adua appealing. must be received or postmarked on or betore the he upper I 
right hand corner of the other side of this page. Your appeal will be considered timely if it is received or postmarked by that date. I 
Late appeals will be denied. Deliver your completed Request for Formal Hearing to any PFD Division Dividend Information 
Office or mail to: 

Permanent Fund Dividend Division 
Dividend A,ppeals Unit 

PO Bof 110467 EXHIBIT_-7~--
'l riC , I _ ... _r-
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ORDERS 153-00201 

HELLE~ RI CHARD 
W1D52 CO I TR 

T LES 

- ~ 

PV2 
VA 23801 

YOU WILL PROCEED ON PERMANENT ~VGE OF STATION AS SHOWN. 

ASSIGNED TO: USAG FWA REPL DET (W4UJ27) 
FT WNWRT AK 99703 

REPORTING DATE: 18 JUN os. 

- - ,- . -:: - ~ .. ....::: --7 :'~~.' " -. : 
-'- '- ' '- " ' / ' ') I 

02-JW1-05 

Received FDIO 

NOV 072007 

ADDITIONAL INSTRUCTIONS: (A) CONTACT THE INSTALLATION HOUSING OFFICE 
AT YOUR NEW DUTY STATION TO DETERMINE THE AVAILABILITY OF QUARTERS 
08FORE ENTERING INTO ANY HOUSING AGREEMENT. TO OBTAIN INFORMATION 
ON HOUSING AT 'fOUR NEW DUTY STATION CONTACT THE MANAGBMEN'I' WJ~)JSC'!E. 
THE WEBSITE ADDRESS IS: HTTP://WWW.HQDA.ARMY.MIL/ASCIM/RELOCATE. 
(' \) U" '( ')lJ san' V~JI.;:30NAL n<.<)P!!{1'Y AT (',{")\I1i:RNMEN'I' EXPENSE, CONTACT 
n{~ TPJ\N '3tO'F'1'ATION OFFICE Or-' YDUR DUTY STATION IMMEDIATELY AFTER 
ARRIVAL TO ARRANOE DELCVBRY. 
(C) YOU ARE RESPONSLBP~r.\iJ< n~p()n'1'rN(1 'l"() YOlm NEXT DUTY S'£AT1UN/ 
,~~("Hoor, IN SAT!SF1\CTORY PHYSICAL CONDITION: ABLE TO PASS THE APFT 
AND MEET WEIOHT STANDARDS. 
(D) DEPENDENTS: NO 
(E) SHIPMENT 014' POV AUTHOlHZBD. 
(1 .'\ ('nNTA('''',' THE I.OCAL, AFMY RF.C~.rJr1'EP. UPON ARRIVAL A.T YOUR LEA.VE 

r ':\-;;-::;\Th-::N Atrn INP'O[{M (HM/HGR THAT YOU ARE ON pes LEAVE. 
(G, SOLDIER:(.8 AUTHORiZED LAND TRAVELR€rMB(TRH~;Mf;NT PROM FOR! lJEE 
VA TO RICHMOND VA. 
(4) r":lFFICIAL TPj.\VEL ~\RP/l..NGEMENT8 PUP.CHASED DIRECTLY FP.OM AN 

."..!!ZLLN':::: Ci~, 'I'HIN)U(;,H A C()MMp:RCT~r, T~AVF.T .• A<';1=:NC{ NO'!' U'NOER 
CONTP.ACT TO THE GOVE:RNMEN'r AiiE NOT fiB f Mi&'O~ ,',AHI .J': r N I\r:r,.. AM,·,Ul',jT 
"'"rt?N TPJ..NSPORTJ,,'rT()N l.~ Pj:;1?~()NAT.l'.Y ~J'UU"'Tr(?l7,'fl TI~(MrinR,H,:r.i;;:I.;';' ... I i .. i,., 

~r.: r,TMT'rRn '1'(') THFo A.CTUA,T, COST OF' TRAN5I?ORT.A.TI(j}l1 ?-lO'T' TO 1O:x('l=:~n THE 
', 'J :il' ' ~rl.!!: 'ii ."! !!i'.L"f"le:!>!T wr.HfLD !-J_~\I1<! ":lPFN'l:' KAlil IT AF_Q_~I\fGED THS TP_4VEL. 
(I) THE INDIVIDUAL P'~SSESSn1c, 1iiESl (")1!:DJ:!:R$ Hl'd) n~("r::TVF:n '("HI.; MANj'k,lll'( f 
AT/"i'~ AWAR~-mSS TRAINING (LZ'\I"tL li, W!1""ri TIrE: t.r;:;:(il'!'(';,J'.l'T: :';7;; ;:,'\ ';' :::<!;,:!'" 
l i.;l.i ;" t: ;,· ' I' ;!. : '; t , :t: :iJl. tn," i l,:).\\/:-'.f, :I-\','i ;)\)1) jtJ .... :U~;t),1.h .A.£-./lJ A..i-( LS2.-1j_ 
LJ) IN '1': 11·: IW;,:WC '{O(/ tJJ-;ElJ Li>'IEHC1::NCY A:;;; r !;TANCf:; (r_.R:i,VE EXT8N'8ICN'. 

CHANGE IN PUR'r <.:ALL, l"AM.lL.~ TWAV~.t.. ... .w(}HJ •. ;o :M:~, I'~'rC . ) YOl] ~Jt(Jfft.l ) 

CONTAC'f 'l'H.e; AltMY "IRA Vgl.r1::X~' A!S!Sl !STAl'Jl:.t:; c.;~N'.l·r;J< AT -1 - H 0 (). ".11 ~!. "\"',' , ,/ . 
n() H()'T' r.m-rT2\CT YOUR LOS INC OR GAINING UN"!'!'. 

8 
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• • 
BEFORE THE STATE OF ALASKA OFFICE OF ADMINISTR<\ TIVE HEARINGS 

ON REFERRAL BY THE COMMISSIONER OF REVENUE 

In the Matter of: 

RICHARD C. HELLER 

) 
) 
) 
) ".YT ..... ' 1"v'" r\r..,.~ nT""T"'\. 

VAn l'W. U/-uoll-rC'1.J 

=2~OO~7~P~erm~an~e~n~t~F~u~nd~D~i~vi~d~e~nd~ ________ ) Agency No. 07578879-8 

DECISION AND ORDER 

I. Introduction 

Richard C. Heller was deployed to Alaska with the Stryker Brigade in June of 2005. Two 

months later he was redeployed to Iraq, where he remained until late 2006. In March of 2007 he 

timely applied for a 2006 permanent fund dividend (PFD). The Permanent Fund Dividend Division 

denied his application initially and at the informal appeal level on the basis of that he had not been 

an Alaska resident for 180 days before leaving on his military-related absence. At Mr. Heller's 

request, a formal hearing was held on December 27, 2007. The division's denial is affirmed 

because the law as presently framed does not pennit the payment of a 2007 dividend to him. 

II. Facts 

The facts of this case are not in dispute. The facts set out below are based on Mr. Heller's 

testimony at the hearing and a small number of exhibits submitted by the division. 

Richard Heller was assigned to the Headquarters Company of the 172d Stryker Brigade. He 

arrived in Alaska under military orders on June 17,2005, where he promptly registered to vote and 

obtained an Alaska driver's license.' He changed his "State of Legal Residence" in military records 

to Alaska? On August 14,2005 he was deployed to Iraq, remaining there sixteen months and 

returning to Alaska on December 11 of the following year. In December of 2007 he left the 

military. He now lives in Fairbanks and intends to remain in Alaska. He plans to enroll in the 

University of Alaska-Fairbanks in late January of 2008. 

III. Discussion 

The requirements for PFD eligibility are, in some situations, quite exacting. When they 

exclude an individual from eligibility, the Department of Revenue has no discretion to pay the 

Exhibit 8, p. 2 (Request for Formal Hearing); Exhibit I, p. 3 (2007 Adult Supplemental Schedule). 
Exhibit I, p. 6 (2005 Leave and Earnings Statement). 

10 



• 
dividend, regardless of the worthiness of the individual, the seeming technicality of the exclusion, 

or the indi vidual's Alaska connections outside the context of the exclusion. The department is 

bound not only by the PFD statutes but also by its own regulations.3 

In August of 2005, Mr. HelJer left Alaska for Iraq and remained there for nearly all of 2006, 

the qualifying year for the 2007 dividend. It is possible to retain PFD eligibility while living in 

another state or country during the quaiifying year, but eligibility is only retained if one is absent for 

certain reasons listed in Alaska Statute 43.23.008. One of the permissible reasons is AS 

43.23.008(a)(3): while serving in, or accompanying as spouse or dependent someone serving in, the 

armed forces of the United States. This is the allowable absence on which Mr. Heller would have to 

rely to maintain eligibility through 2006. However, in order to take advantage of an allowable 

absence such as this one for a period exceeding 180 days, the applicant must have been "a state 

resident for at least 180 days immediately before departure from Alaska. ,.4 The rule applies to all 

absences of 180 days or greater beginning fewer than 180 days after residency commenced. There 

is no exception for involuntary absences. Mr. Heller was a state resident for at most 59 days before 

beginning the absence. 

Although Mr. Heller left Alaska too soon to be eligible for a 2007 dividend, nothing in the 

record established in this appeal suggests that he severed his underlying Alaska residency when he 

went to Iraq; only his PFD eligibility appears to have been affected. The record does not presently 

reveal any impediments to eligibility for 2008 and later dividends. 

IV. Conclusion 

Richard C. Heller was not an Alaska resident sufficiently in advance of their departure to 

Iraq to be eligible to claim an allowable absence of more than 180 days while serving in that 

country. Because his absence exceeded 180 days and encompassed most of the qualifying year for 

the 2007 dividend, he is not eligible for that dividend. 

Eg. Stoshs I/M v, Fairbanks N Star Boruugh. 12 P3d 1180, 1185 (Alaska 2000), 
15 Me 23,163. 

OAH 07-0677-PFD Page:2 
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• 
V. Order 

IT IS HEREBY ORDERED that the decision of the Pennanent Fund Dividend Division to 

deny the application of Richard C. Heller for a 2007 pennanent fund dividend is AFFIRJ\1ED. 

DATED this 27 lh day of December, 2007. 

nil n ~ 
BY;{ } >(_~ ~ " 

\j;I{ristopher Kennedy r ~ 
Administrative Law Judge 

Adoption 

This Order is issued under the authority of AS 43.05.010 and AS 44.17.010. The 
undersigned, on behalf of the Commissioner of Revenue and in accordance with AS 44.64.060, 
adopts this Decision and Order as the final administrative detennination in this matter. 

Judicial review of this decision may be obtained by filing an appeal in the Alaska Superior 
Court in accordance with Alaska Rule of Appellate Procedure 602(a)(2) within 30 days after the 
date of this decision. 

DATED 'his :3I S
• day of ~ ,2008. 

The undersigned certifies that 
this date an exact I~opy of the 
foregoing was provided to the 
fo//q~in?,lndlviduals: 

t.:i /d..e U of;. .( 

OAH 07-U677-PFD 

By: 
~: 

Jc. .... Y' 3 .............. cf2 

PJ.ge 3 

I 
Name 

Title 
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IN THE SUPERIOR COURT FOR THE ST A TE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT FAIRBANKS 

RICHARD HELLER. ) 
CD ..... , 

) -< ( 1 r-' , ,--
Appellant. ) r'1 -., : x..: 

) 
.- r"1 

L 
C7 

VS_ ) N 
--J 

) 
-r 

DEPARTMENT OF REVENUE. ) c, -' .... 
) CASE NO. 4F A-08- r-t CIVw "'I 

Appellee. ) 
l. - . 

t (.M 

Ul 
} 

NOTICE OF APPEAUST A TEMENT OF POINTS/DESIGNA TION OF TRANSCRIPT 

Notice is hereby given that Richard Heller (4826 Princeton Drive, Fairbanks AK 99709, 

452-2906) appeals to the Superior Court from the "Decision and Order" dated January 31, 2008, 

of the above-named agency. A copy of the agency's decision is attached. 

STATEMENT OF POINTS 

1. The Department mi,sinterpreted and misapplied the applicable statutes and 

regulations. 

2. The Department's decision is in violation of the equal protection, due process, and 

privileges and immunities clauses of the Fourteenth Amendment of the United States 

Constitution, and the well-regulated militia clause of the Second Amendment of the 

United States Constitution. 

3. The Department's decision is in violation of the equal rights. protection and 

opportunities clause of Article I. Section I; the due process clause of Article 1. Section 

7; and the well-regulated militia clause of Article I. Section 19. of the Alaska 

Constitution-
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DESIGNATION OF TRANSCRIPT 

Appellant gives notice that he does not intend to have the hearing transcribed and IS 

willing to rely on the electronic record of proceedings. 

Dated: 1./J-.').../f)~ Alaska Legal Services Corporation 
Attorney for Appellant 

BY ~)L--7-
AndyHlTington. 81'&026 

J 
I certify that on the gday of February. :!O08, copies of this notice and all other documents filed 

with it were mailed to: 

Patrick Galvin, Commissioner 
Dept of Revenue 
Box 110400 
Juneau AK 99811-0400 

Talis Colberg, Attorney General 
Dept of Law 
Box 110300 
Juneau AK 99811-0300 

Heller v. Dept of Revenue 
Notice of Appeal. page 2 
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IN TlIB SUPERIOR COURT fOR nlp. STATE OF ALASKA 

FOURTH JUDICIAL DlSTRICT AT FAIRBANKS 

RICHARD C. rInLLER, 

Appellant, 
vs. 

STATE OF ALASKA, 
Dnr ARTMENT Of RHVRNUE 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Appcllee. ) 
--_ .... -. ) 
('.aBC No. 4FA·08·01193 CI (Administrative Appeal) 

MIi:MORANDUM DlCqSION AND ORDER 

1. INTRODU~'!10.N 

Richard C. Hcller appeals the administrative decision to deny his application ror a 

pcnnancnt fund uividend (PFD) to be paid in 2007 for the 2006 qualifying year. He 

disagrees with the Alaska Dopartmunt of Revenue's interprctation of AS 43.23.008(b) 

anc.1 argues that the State's interpretation violates his constitutional rights. 

£1. FACTS 

The facts arc not in dlsputo. Richard Heller was assigned to the Headquarters 

Compony of th~ 1721111 Stryker BrigaLle and arrived in Ala.c;ka undor miHtary on]el'll on 

June 17. 2005. He promptly registered to vote and obtained an Ala!~ka driver'S license. 

Ho also c1umgod his "Slote of Legal Residenco" to Alaska in his military records. On 

August 14, 2005 he was deployed to Iraq for sixteen months. On December 11. 2006, 

th¢ unit n:1umcU (0 Alaska. He appare11t1y stopped in Virginia lo visit with his family 

and n:(urn.:d (0 Ala.,ka in January 2007. He remained in Alaska through 2007 and after 

!Idler \'. Slale, Dept. of Revenue 
4f.'A-08-01193Cr 
Pngc I of 18 
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he left the military in December 2007. Since then hc has been attending the University of 

Alaska and paying in-state nlition. lIe intends to remain in Alaska. 

On Decembcr 27, 2007, an administrativc law judge affirmed the uenial of Mr. 

Heller's application for 1\ 2007 permanent rund dividcnd (PFD); 

il is possihie to retain PFD eligibility while living iii another state or 
country during the qualifying yenr, but eligibility is only retained ir on" is 
absent for corta;" reasons listed in Alaska Statute 43.23.008. One of the 
pennissible rtlasullA is AS 43.23.oo8(a)(3): while serving in ... the ilrmed 
forces of the United State. TIlis is the allowable absence on which Mr. 
tleller would havo to rely to maintain eligibility through 2006. However, 
in ordor to take advantage of an allowable absence such as this one fOT a 
period excceding 180 days. the applicant must have been "a state resluent 
for at least t 80 days immediately before departure from Alaska." [J 5 AAC 
23.163.] Thts rule applies to allabsenees of 180 days or greater beginning 
fewer than 180 days after residency commenced. Thcre is no exception 
for invohmtary absences. Mr. Hollcr was a stato resident for at most 59 
days before beginning the absence. 

Although Mr. Heller lell Alaska too SOOIl to bo eligible for l\ 2007 
dividend, nOling in the record established in this appeal suggests that he 
severed his underlying Ala.c;ka residency when he went to Iraq; only his 
PliO eligibility appears to have been affected. The record docs not 
presently reveal uny impediments to eligibility for 2008 and later 
dividends.· 

Mr. Heller was not eligible for the 2007 PFD because he was absent for most of 2006 and 

ho had bcen a resident for at most 59 days. He would be eligiblc for a 2008 dividend 

because he was present in Alaska for most 0[2007, and thcrcfore, needed only 30 days of 

residency before the beginning of 2007.2 Ws 59 days of residency in 2005 would be 

SUfJiciCllt to meet this requiremcnt for the 2008 PFD. 

Mr. lleller appealed the Department of Rcvenuc decision dcnying his application 

for a 2007 PFD. 

, In fC' Rir.hlm/ C. Ift!!I'r, ]007 ['('r/ll(llltlll FUlld Divldt'nd, Office of Admin. Hearings No. 07-0677.PI-D, 
UCI.·i~ion:.OO On.ll:f. al2 (Dec. 27, 2007), auoptl.:'u by Comm'r, ofRcYL'nuc, 1/31/2008. 
1 See AS 4123.008(a), (b); AS 01, 10.0S5. 
[fe/ler v. SlutE:, Dept. 0/ Revenue 
4FA-08-01193Ct 
Page 2 of 18 
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,..,-..,. 

III. STANDARD Or REYfEW 

Thero are 110 disputed factual lindings in Ihis case. Issues or statutory 

interpretation arc questions of law to which tho court applies its independent judgment.) 

The court also applies its independent judgment to questions of cOllstitutionallaw." 

A. Inte!p1£l~19.ll.QfAS 43.23.0Q8(b) 

Tho basic eligibility requirements for r~oiving il PFT> are listed in AS 

43.23.005(a). An individual is clj~iblc to receive a PFD if the individual 

(I) appues to tho department; 
(2) is a stato resident on the date of application; 
(3) was a state resident during the entire qualifying year; 
(4) has been physically present in the state for at least 72 consecutive 
hOllrs at some time during tho prior two years before the current dividend 
yoar; 
(5) is [a. citizen of lhe United States] .. , 
(6) was, at all times during the qualirying yoar, physically prescnt in the 
8tal~ or if absont was absent only as allowed in AS 43.23,008; and 
(7) was in eomplianeo [with the military soloctive service registralion],s 

The State Department of Revcnue essentially dctcnnincd lhat Mr. Heller did not Intltl( the 

requiremcnt in (6) when the requirements for allowable absences under AS 43.23.008 

were applioo. Under AS 43.23.008(b) and 15 AAC 23.163. Mr. Heller was not 8 rcsident 

long enough before loaving lhe stale to qualify for an alJowablc absence during all or thtl 

quali fying year, a period exceeding 180 days. 

"Qualifying year" means the year immediately preceding January 1 of tho year in 

which a PFf) is paid.b The year 2006 was tile qualifyillg year for the 2007 PFD. Under 

J Sf(llC. {'"MIe F./llp/oyee., ' Rl!lirt'lll/:nt od, v. Mort("" 123 P.3d 986, 9RR (J\I:I,ka 20(5); Eftlritlgl' v. S/(III:, 

?IH' P.Ztl 101. 103 (AlaMKa 1999). 
4 Sf(ffC. DI!f"- ReVfllllt'v, Alldmdf!. 23 11.3<.1 58, 65 (Aluska 2001) 
j AS 4J.23.oo5(4). The ~Illluic did not cn~nI;e l~twcen 2006 Dnd 2001). 

'h'/I~r 1'. Slale, fJel't. 0/ Revenue 
4FA·08·0J 193CT 
Page 3 of J 8 
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I -~., r, 

AS 43.23.095(7), the lel1l1 "stat" resident" is defined for purpOSe! of the permanent fund 

dividend statutes as 

nn individual who is physically present in the state with the intent to 
remain indefinitoly in the slate under the requirements of AS 01.10.055 or. 
if the individual is not physically present in the state, intends to return to 
the Slate lind remain indeCinitoly in the state under the requirements of AS 
............... ~, , 
UI.IU.U;)::l. 

The purpm;c of AS 43.23.095(7) is to limit paymc:nt of Pennanent Fund dividc:nds to 

penmu1enl residents or tho stato.~ Alaska Statute 01.10.055 provides the general 

requirements for residency: 

(11) A person establishes residency in the slate hy bein8 physically presenl 
in the: state with the intent to remain in the slate indefinitely and to make a 
home in the state. 

(b) A person demonslrates Lhc intent required under (a) of this section 
(1) by maintaining a principal place of abode in the state for at 

least 30 days or for a longer period if a longer period is required by law or 
regulation; and 

(2) by providing other proof of intent 8S may be required by law Or 

reglliation. which may include proof that the person is not claiming 
residency outside the state or obtailling bencfits under a claim of residency 
outside the stato. 

(c) A person who establishes residency in the state remains a resident 
t1uring an absence from the state unless during the absenco the person 
establishes or claims residency in another state. territory, or country, or 
perfonns other acts or is abscnt under circumstances that are inconsistent 
with the intent required under (a) of this section to remain a resident of 
lhis state. ~ 

Mr. llcller was physically prescnt in Alaska rrom June 17, 2005 to August 14, 2005. 

When he arrived in Alaska. he promptly registered to vote, obtained an Alaska driver'S 

license, and declared Alaska his slate of residence in military records. Mr. Heller was 

~ S"C "S 4J23.093«i). 
7 AS 43.23.()<)S(7). 
! ChI/I'd, v. SIMI!. lJi.'pl. ReveIllK·. 973 P.:!d 1 125. J 129 (Alil,ka 1999); STaTt. D'pl. Rt!wmlf: Y. Cn.d", 858 
r .2rl 621. 625 ("I~AkQ 1993). 
9 AS 01.10.055. 

IlaUcr v. St(l(c. Dept. vf Revcl1ue 
4FA-08-01193Cl 
Pagc4or18 
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absent from Alaska in 2006 while deployed in Iraq with the 172nd Striker Brigade, which 

is based in Alaska. When he left for Iraq, he intended to rctll1'l1 to Ala.c;ka and remain 

indefinitely in the state. lIe fulfilled this tIltont. He retumed to Alac;ka and continued to 

serve with the 172 .... 1 Stryker Rrigadtl, and when he left tho military a year later, he 

rcmoined in Ainskn. He met thc general resiliency rcquiil;iiicnts under AS OLl 0.055 <l.'1d 

the definition or "state resident" in AS 43.23.095(7). However, the Dcpmtrnent of 

Ruvtlilutl round that he did not meet the rtl~ddency requirement for claiming an allowable 

absenco under AS 43.23.008 and 1 S AAC 23.163. The Alaska Supreme Court hus stntod 

that "paper tics" to Alaska, e.g.. Alaska mOlor vehicle registration, Alaska voter 

registrl:llion, and Alaska driver's license, arc entitled to some weight, but they are not 

conclu!live ,",vidence on tho issue of intent to ccturn to AlftSka during a long absence. 10 

TI10 eligibility requirement in AS 43.23.005(1l)(6) requires that the individual was 

either physically present in the state during the qualifying yoar, "or, if absent, was absent 

only as allowed in AS 43.23.008.,,11 Alaska Statute 43.23.008(a) lists the allowahle 

absences during a qualifying year: 

(a) Subject to (b) and (c) ofthis section, an otherwise eligiblo individual 
who is nhson. from tho state during tho qualifying year remains eligible for 
a current year pcm1anent fund dividend if the individual was absent 

(3) serving on activo duty as a member of the armed forces of the 
United Slates ... ; 

(17) for any reason consistent with the individual's intent to 
remain a state resident, provided the absence or cumulative absences do 
not exceed 

(A) 180 days in addition to IIny absence or cumulative 
ubsellces claimed under (3) of this subsection ... ;12 

10 SIll II.', Del't, "jRI!Wllllc v Wilcll!r, 929 P,2d 12~(). 1282 (Ala~1ca 1997). 
11 AS 412l005(a)(6). 
I~ AS 4l23.008(a) (Ollnendod ill 2008). Prior to 200S, Subsection (17) was llumbered as (16), bUI We 
IImcmlJnen~ fl.)8Wlillg in the n:nwnbL:cing hay\! 110 relcvance lo Il1c 1~~UCS in Ihis casu. 
Ilelfer \I, State, Dept. of RC1'cnue 

4FA·08·011<J3CI 
Pago 5 or 18 
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AIa.'1ka Slatute 43.23.008(b) !llates a prccomlitiol1 for PFD eligibility under an allowable 

ahsenco that cxceotls 180 days: 

(b) An individual may not claim an allowabl~ ahsence unde,' (3)(1) - (16) 
of this section unles~ tho individual was a resident of thc state for at least 
six consecutive months immediately before leaving the stau. ll 

Mr. Hetlcr argues that because AS 43.23.008 is addressing absences during the qualifying 

year, the earliest relevant date for "leaving tho state" should be construed as January 1 of 

tho qualifying year. 

TIle Sl.1te argiles thaI Iho language in subsection (b) of AS 43.23.008 plainly 

requires an indivi(luat to meet residency requirements ill least six months berore the date 

on which the individual leavos tho "tate for an extended absence that include" Ihe 

qualifYing year. 'l11e State contends that without the six-month requirement, a soldier or 

student could be ill Alaska for just long enough 10 get an Ala~ka driver's license., register 

to vote, and 311iculale an inlenlion to return, and slill b", eligible ror a PfD despito having 

ohnost 110 connection wilh Alaska. PFD regulation 15 AAC 23.143(b) is consistent with 

this concum: "An individual may not become a resident while absent from Alaska."t. 

Th<.1 term "qualifying year" is used in AS 43.23.008(a), 'This provision focuses 

upon absences during tho qualifying year, but also limits allowable absences during the 

qualifying YC<lr to an "otherwise eligibl~ individual" "[s]ubjecl to (b) .. .. "IS The phra.io 

"leaving the state" in subsection (b) appears to refer to the beginning of the extended 

!,criod claimed to be an allowable absence under AS 43.23.008(a). Tfthc legislature had 

I) AS 43.2).I)08(b) (~I\'ph"sl' added). R~~111allon t S AC 23.163(b) I~ sImilar: "An IndIvidual who wa.~ 
~bRcn' from Ala.qlcs (or more thlln 1110 dlYA Lq not cligibk (or I Jividl:nd if the individual ... was not Q Hale 
rC~IJ('nl [or al kasl 1 ~O JIIY. Jnltllodialely before Jcpartllro frolll Alaska," 
1~ l' AAC 2J.143(b) 
15 AS 4l2.1.008(~). 

/lefler v. State. Depl. of Revenue 
4Fi\-08-01193Cl 
Poge 6 of 18 
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inlcnded subsection (b) to refer to a date nO cattier than January 1 of the "qu~liCyjng 

yoar," thtllcgislaturc could be expected to have tlscd the tenn "qualifYIng year" again in 

suhsection (h). H. Instead, the legislature: chose to usc "before ll!aving the stale.',11 Usc of 

the phraso "before Icavin~." instead of "January 1 of the qualifying year" as the earliest 

dale by which an individual must be a resilient, indicotes th.at the legislature intended the 

moaning proposed by the Stale. II 

Although unambiguous statutory language is normally given its ordinary and 

common mea.ning, tho eourt may look to legislative history as a gulde to cotlSttuing n 

statuto's words. 'II Both the State and Mr. Heller have cited legislative history. "The 

plainer the meaning of the statute, the more persuasive any legislative history to the 

contrary must be:'lo The State arglles that the language is plain and legislative history is 

not to the contrary. Mr. Heller contcnds that the language within the context of AS 

43.23,088 as a whole is ambiguous and that legislative history to the contrary is 

porsuasi vo .. 

1. Legislative history 

Tho Alaska Legislaturo clearly has intended durational residency requirements for 

the PFO program to provide a means for i<iootifyiT1g bona fide residents. Tn 1989. th~ 

legislature found lhat Alaska's high proportion of transients and seasonal workers made 

Ih See In rt' A 5., 740 P.2d 432,435 (AI;uka 1987). 
17 Sw AS 43.2J,OO~(b). 
I~ The correspond!ns OepllnOlcnt of Revenue regulation is silllJlat: 

(b) An individual who wu atm.'1lt from Ar3~1ca for more (han 1 RO d:\YJI i~ nof eligible for 
a l!tvidend If Ule imJiviullal 

(I) WH nor II ~talc rc~irlenr for:1I b~t I ~O c:!~y~ i111mcrli~tc'y before dep.1mlTC from 
A la.~ka. 

J 5 AAC 23. 1 63(b). 
I? Dillingham Y. CII2M Ifill Nor/hwnf, 873 P,2d 1271,1276 (Alaska 1994). 
)0 Dllllllghal/1 v. Cfl2M Hill Nortllwt!,r. 873 P.2d ot 1276, dflflg P(fllrlsufa Mk/g. Ajj ·n. v. Stu/t:, 817 P.2d 
917.922 (A1uka 1991). 
!!t'ller v. Slate. Dept 0/ Revenue 
4f'A·08·0119JC[ 
Page 7 of 18 
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identificiltion or people who intend lO remain in Alaska indefinitely mom dinicult than in 

most Olher states.ll The propo!;ed J 989 legislation contained a two-year residency 

r~lIirement. 

Alaska Statute 43.23.008 separated nllownble absonces from the general 

eligihility requirements and WHS enacll .. '(l in 1998.~2 Tne i 998 iegisilUion aiso aiiowcd 

spouses of eligible individuals to retain eligibility during allowable absences. Legislators 

still cxprcsscd concern, howevor, ovcr how to limit PFD recipients to bona lide residonts 

with all intcnt to remain indetinilely.2J The six-month rcsidency requirement for 

Illtowablo absences exceeding 180 days was intended to increase the likelihood that 

illdividual::J elniming a PFD after leaving Iho state were bona tide residenls. 24 

Mr. Hcllel' argues [hat n 2003 amendment to AS 43.23.008 supports his 

interpretation of the residency requirement in AS 43.23.008(b) as it applies LO miJitary 

personnel. The amendnlcnt changed the amount of time allowed for an absencc during 

tho quaJi fying year in combination with all absence due to military scrvice from 45 days 

to 180 days. The chang\: wa.'1 intended to Sivo residents in the military more time to 

rot urn to Alaska without losing PFD e1igibility.2.~ The change was also intended to allow 

Il rl!!iidt.mt to retain eligibility whcn recalled unexpectedly to active military duty after 

already being absent from Alaska for another roason that is not inconsistent with 

1/ Ch. 1074 1(1). SLA 1989; Minutes ofllouse Judklary Committee Meeoncs on lID 34. testimony by 
ncp. Donley (pruTle !IpOnJOr ofHD J4), 217/1989 amI J/3/1989. 
2J ell.. 4-1 § 5. SLA 1998. 
1.1 Mlmllell or Sellnle Finane" Commll1ue, It:!stimony of Sell. Mod .. je &: Rep. Kou. Febnmy 1998 (Mnckle 
c(>nc~'TrM;'cllhQI ~"()wahle ahsl:m;c~ pl!rrrull4!u mlllillry rllmili~, sbtioned in Ahulca (or only 1 or 2 years to 
rluilll a I'FO for s.::wral YCItN afi.::r IC3vlug AIQ.!,KII). 
1>l S4'C MinlltCJI ofSerlll/c Fin,1nce CommiHcc, te~timo/ly of To In Willianl5. sllIfrlO Sen. U"ft SnMp, Co­
Chlir of ~cn. l:in. COIllIII .• 2/9/1998. 
l~ Minlltes ofSen.ite finance Commitlee, SD 148.4/1712003. 
Ifeller v. Slate. Dept. of Rel'eflUi! 
4FA·08·01193CI 
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-
rl.lsiucncy.2I· This latter situation could arise when an individual is a member of the 

reserves or the nation .. 1 gU<lru. 

The six-month resiJency under subsection (b) does not apply an ahsence of 180 

days or less, which is currontly found in AS 43.23.008(a)(l7). Mr. Heller argues that he 

should be .. ble to \ISO this I SO-<Iay allowablo absenco in (a)(l7) to cover his absence in 

2005 from August IS tlu'ough December 31, and then count this period toward the six­

month rcsidency requirement for an allowable absence llOder subsection (a)(3) in 200<iY 

IJowever, nothing in the statute or the legislative history indicates any intention to permit 

military individuals to usc the 180 days allowed ullder (a)( 17} to meet the residency 

requirement nccessllry to claim an allowable absenco during the following year. Such an 

interpretation would render Ihe "before leaving" langllage in AS 43.23.008(b) 

meaninglcss with respect to members of the military. Principles of starutory construction 

"militato agail15t interpreting a statute in n manner that renders other provisions 

meaningless ... 2» 

Therefore. Mr. llellcr has not presented legislative history sufficicntly persuasivo 

to overcome the ordinary meaning of tho plain language in AS 43.23.00S(b). The statute 

requires six months residence before the date on whieh thc applicant leR the state (or an 

cX1Cl1doo period, which included morc than 180 days of the qualifying year. 

Mr. Heller presents a good reasoll to make an exception to AS 43.23.00&(b) for 

1(. Milllltes ofSt:uah: l'inRnce COmmilll'l:. SB 148. 4117/200l 
17 II ppc1I;I11t'R Fir. at 15 (SCI' I. 24. 2008). 
~. /lax v l'IJpham, 113 P.Jd 604. 600 (Ahuktl 2005). qU(l/llIg Rnffjl/.f \J 5mb!. DC'p " oj Rr:vI'J/Cit', Ahuhu/ic 
f!1:V"ral:~ Confrol Rd., 991 P.2d 202. 208 (Alaska 1999)(quollng M.RS. v, SIC/lr:. 897 P.2d 63.66 ("huh 
11)93». 
Neller y, State, Dept. of Rayemle 
4F A-08-0 1193CT 
Pagc90flS 
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military personnel assigned 10 a military unit basod in Alaska.29 These military 

indivHluals arc 110t merely visitors to Alaska, nor do they have any choice over whether 

they aTa deployed or the dale on which th~y arc deployed to another part of the world 

with their Alaska-based unit. Further, they can be expected to return to Alaska with their 

tnilit,uy unit in most cases. The coneern that visitors cuuld come to ,A,!ash planning to 

claim residency after only 30 dllYli and then lcave for college or another allowable 

nbsence for the entire q\l:\1ifying year is not applicahle to military personn~l assigned to 

all Alaska-based unit. Nonetheless. the creation of such an exception is a maller for the 

!t1sislaturo, not tho courts. 

B. Mr. Heller's constitutional rights 

Mr. Heller argucs that he was not provided the same benefits as members of thc 

172M Stryker Brigade who chose Alaska as their residence and arrived in Alaska six 

months or more before the August 1 S, 2005 deployment date. Ho contends that his equal 

protection rights h.wo becn violated. including his fight to travel and establish residcnce 

ill a new state and be treatcd equally with other residents or tho state. He also claims a 

violation of his right to bear arms by serving in the military without being penalized by 

the state. However, the essence of his claim is unequal treatment of new residents, who 

have been in the state less than six m()nlh~, compared to longer-teon residenls. 

\. 

F'i I"!It , Mr. HoileT'~ ca!;e i.e; different ftom the well-known Zobel CaSCo In Zonel v 

Williams, (ho PFD statuto at lhallime cr(!ated penTIIlJ10nt distinctions between classcs of 

. ------------
I. Appellant's Reply. at t 1. 
Ilellar v. State. J)(Jpt. of Revenue 
4F A-OS-O 1 193Cl 
Pngc to oft8 
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bona lide rcsidentr\ basel.! on how long \hoy had been in Aiaska.10 The Untted States 

Supreme Court observcd that unlike the Ala.<;ka statute in Zobel, the durational residency 

requirements pr~viously examined by the Court requited new residents to rcside in a state 

for a fixed minimum period to bo eligible for certain benelits ror the purpose of assuring 

that only bona tide residents received the benefits. J! Aiaska Statute 43.23.00S(b) is moro 

like thes\,) latter durational residency rcqllircml."TlLs than the statute in Zobd. 

Two of the United States Supreme Court cases cited by Mr. Heller arc more like 

lobe'/ than the current case. In Hooper \I. Bernalillo County Assessor,32 veterans who 

were residents before l\ certain date received a benefit for which later-arriving veterans 

were ineligihle \.lven though thoy were bona fide residents.}3 In Attorney GC1Icral of N~ 

York v. Soto-l.op~,u tho challenged law gave a preference for civil semel: jobs to 

vcterMS who were Now York residents when enterins the military':" Like /looper. a 

v~tcrlln either had the btlnelit or did not, and the veteran could do nothing to ever chango 

his status no matter how long he lived in New York. Both 1I0oper and SOlo-Lopez arc 

like Zobel in thal the slate law in qu<!Stion established a penn anent uistinction between 

citi7.cn(; na.c;cd on pa.lit residenco; lhose who did not qualify for lhe benefit program could 

do nothing to become 4ualilied. Tn contrast, 2006 was the only year in which Mr. Heller 

was ineligible under AS 43.23.008. The statute does not establish permanent distinctions 

betwecn residents. Mr. Heller will be eligible for future PFDs to the same extent as other 

Alaska rcsidenlS for as long as he remains a resident of A Jaslca and is either present in the 

)0 lnbdv Wlllltrm.f, <157 U.S.55, 58.102 Sct 2309,2312,72 LEd.2d672 (t9R2). 
II 7,11 b ('I, 457 U.S. alS8, 102 S.CL 012312. 
II 472 U.S. 612. 105 ReI. 2&62, &6 t..F.rl.2d 487 (10&3). 
JJ lIo(}~" v. lJf!fnulillu ('(}""~Y AJ'Yf!Yl·/JI'. 472 V.S. 612, 617. 105 S.O. 2862, 2866. 86 L.Ed.2d 487 (1985). 
l~ 476 U.S. 898. 106 S.Ct. 2317.90 L.Ed2d 899 (1986). 
II AIt(JI'1I~ GI!,,"al of N(!W Ynrk v. ')IJto-/.A7rJt!z. 47ti u.s. 898. 900, IOt'i s.n. 2317. 2319,90 L.Ed2d 899 
(l!J86). 
llef/er v. S((lle. Dept. 0/ Revellue 
4FA·08-01193CI 
Pngol1ofl& 
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slate or mccti the requirements for allowablo absences in AS 43.23.008. Mr. Heller may 

argile that he was permanently disqua\i lied from the 2006 PfD, but nol recoiving a PFD 

ill a single year is differenl from beinl!: excluded from II program forever becauso ofwhcn 

nn individual became a resident as occurred in JJooper and Soto-r,opez. 

The third United Siai~s SiipiCmc COtlrt case cited by Mr. H{!l1"f is more like his 

own casco In Saenz v. Roe,}" wellare benefits for nccdy farnili~ were limited uuring tho 

recipient's first year in Califomia. J7 Like tho prosent casc, Sae/lz involved the right of 

newlY-Arrived residellts to enjoy the sarno bencfits as longer-toml residents.3i Stales are 

pcnl1itlcd to reserve benefits fur bona fide rosidonlS,39 but ncw residents must be trcated 

equally to longer-term residents.40 

The United Statcs Supreme Court bas stated thal under federal law, "[g]enerally. a 

law will survive [equal protcction] scrutiny if lhe distinction it makes rationally furthers a 

legilimate state purpose.'t'11 The Saallz opinion implied that, where the benefit at issue is 

readily p<lrtable to another state, the state may enact a durational residency requirement if 

it rationally furthers the state purpose of benefiting its bona fide residents as opposed to 

non-rcsldcI1tS. 42 Thc PFO is a eash benefit that is readily portable. 111e durational 

rC$idcncy requircmcnt in AS 43.23.008(b) rationally furthers the state objective of 

hcnoliting only bona fide residents who are abscnt fi'om the state for more than 180 days 

tluring the qualifying year for spccified allowable abscnces. It is rational for the state to 

discourage citizens of other states from establishing residcncy in Alaska for just long 

". 526 V.S. 481), 119 S.Ct. 1518, 143 L.Ed.2d 689 (1999). 
11 SIlI~l!ry Rnc, 52~ l111 489,492-93. t 1 q S.c. 1518, 1521-22, 143 t .. FA.2d 6119 (19')9). 
UlS(/('Il:,526U.S,489,~O~, lJ!lS.Ct. J~lg, 1~27. 
" Martillcz \I, RY'lIIm, 4ti 1 u.s. 321. 3211-29. 103 S.c. 1 ~38. I !!42-43. 75 T.. FcI.2rl 1179 (1983). 
IU S".:' SII.:'lIr, 526 u.s. 489,4<)1)·506,119 s.Ct 1518,1524·28. 
~I Zobel v. WiIlia/llJ, 457 U.S.5S, GO, 102 S.CL 2J09, 2313, 72 LEdJd 672 (1982). 
11 Samz. 526 U.S. 489, 505, 119 S.C!. 1518, 1527. 
]Jellcr v. SUIte, Dept. of Reve/1lte 
4r A-Og-O 1193Cl 
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-. 
enough to acquire the: readily portahle PJi'D, which can be enjoyed after they return to 

their ori1(inal dOlDiciie.4J Under this analysis, the State's interpretation of AS 

4l23.008(b) docs not viol:lte equal protection. 

Mr. Hellcr also contemJ..!! that the six-month residency requirement infringes upon 

his right to travel, meaning miQrMc from one state to another. Tho United StCltCS 

Supreme Court has statecl that in these circumstances the "right to travel analysis refers to 

Iiulo moro than a particular IIpplication of equal protection analysis.'M It is essentially 

tho right to migrate to 1\ ncw stale, cSl::lhlish residency, and be treated equl'lUy to the same 

benefits received by Jong~ term te.o;jdents of the state.4
' 

For most pllrposes, a person only needs to be an Alaska resident for thirty (30) 

days.411 This inclmJcs those who bccomo residents berore the PPD qualil'ylng year starts 

and arc present in Alaska fot' more than 180 days during the qualifying yellr, and IlfC still 

Alaska residents when they apply for a PFD.47 The six-mouth residency requirement for 

a PFD arises when the applicant is present in Alaska for less than 180 days during the 

qualifying year.4
)1 When viewed as a bona fide residence requirement. the sLit-month 

requirement simply requires that a person show that he has established his residence in 

Alaska, .lIul is not merely visiting. before the pcrsoll ean claim an allowable absence for 

the entire qualifYing yoar while remaining eligible for a PFU for that year he was absent. 

There is a rational basis for requiring this extra period of residency. A person who would 

like to claim a pro without actually living in Alaska might happily spend a slimmer 

IJ S('~ .<;(7CIIl, 526 U.s. 489, 505, 119 S.Ct. 1518, 1517. 
+4 Zoiw/ It. WIIliun/J. 457 U,S.55, 60 n.6. L02 S.rt. 2309. 2312 n.6, 72 LEJ,2u 672 (1982), 
4! S"e S,IC'/J v. Roc, 526 U,S. 41l9, 50S, 119 B.er 151R, lS2'J, 143 LEd,2d 689 (1999) . 
• ~ AS 01. 1<.1.055 . 
• , AS 43.23.008(:1)( 17) ~nc\ AS 43.23.005. 
II I\S 4323008 and I\S 43 23.005. 
Iialler v. Sratl!, Dept. of Re veil lIa 
4FA·08-0J 193CI 
Pllge D of18 
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month in Alaska and Conn some paper tics. but is not Ukely to spend six months in Alaska 

for the sole purpose of obtaining a PFD. Thus, the requirement of six months residency 

before lcaving provides a useful test for residency among those who leave Alaska lor 

lengthy absclIcC$. 

TIle stnte'a six-nlonth residency requirement rOr a PPD appliCiii"it claiming ~n 

allowable absence during lhe qua1iCyin~ year 110 rationally related to the stale's objective 

of distributing PFDs only to bona fide permanent residents. "There is substantial 

uncertainty and potenlial fOr ahu$1! inherent in cases where" an applicant has departed on 

~n abseuce lasting all of the qualifying year only a few we<:ks after his arrival in Alaska.49 

Therefore, the six-month residency requirement in AS 43.23.008(b) is more likc a bona 

fide residence requirement than a dUrational residence requirement. Under th" statute, an 

npplicant who is absent from the sh\te for more: than six months during the qualifying 

year must demonstrate bona fide residence by showing he was a resident for S1X months 

before leaving Alaska on this absence. An applicant who is prescnt in Ole stale for more 

thnn si'l( Inonlhs uuring the qualifying year lOay qualify as a resident with ollly thirty days 

of residency bcCore January 1 of the qualifying year. In both situations, a PFD applicant 

enn be eligible for a PFD with Iillle more than six or seven months of physical residence 

ill Alaska by the em} of the qualifying year. 

Therofore, the six-month residency requirement for pm applicants claiming an 

allownhle ilbscncc of mOre thall six months is rationally related to 1he State's objcclive of 

identifying bona lide residents in order to achieve lhe legitimate governmcntal goal of 

t.IislribuLing PFDs only to bona tide stale residents. 

~4 Sed b7drit/gl!.988 IS 2(\ ul 104 n.8. 
I Idler v. State, Dept. of Rav('fH/t' 
41 'A-OS-O 1193CI 
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'-, 

2. Egual protection analysis undct.L\)~~ 

Alaska applies a sliuing scale to dctcnninc the levc:1 or scmtiny lor equal 

protection Analysis,50 The applicable standard for a given case is determined by the 

importance of tho individual rights asserted and the degree of suspicion with which inc 

resulting elassi (icalion scheme is viewed. ~1 "Based on the nature of the right, a greater or 

lesser burden will be rlaced on the state to show that tho classification has a fair and 

substantial relation to a IOgltimatc governmental objective ... '2 A PFO represents an 

economic interestS) Rqual protoction claims involving an individual's right in ilJ1 

economic interest are reviewed under minimum scruliny.s4 The Alaska Supreme Court 

hns expressly concluded that PFD eligibility requirements warrant only minimum 

scrutiny.~' The minimum level of ~eruliny under Alaska law requir~s the State to show 

that lhtl '''challongct.l enactment was designed to achieve a legitimate governmental 

objective. I!.nd thal the means bear 11 'fair and substantial' relationship to the 

IIccomplishment of that objecti ve. , .. 56 

The governmental objective of a durational residency requirement for PPD 

c1igibiJlIy "is to ensure that only pennanent residents receive divideuds,'d7 This is a 

SO SIMI! Dr:pl. RI!~C'm,e II, C/J~"IJ. 858 1'.2J 621, 629 (Alask" 1993). 
SI Clnnl:rwoonv. Sft1f(!, R81 P.2d :122, 32S (t\lll,kn 1994), qllofing COJIO, 858 P.2d ar 629. 
51 T1lOmn.t v. Dailey, 595 P.2d 1, 14 (Ala.~ka 1979) (l'hbillowip', concurrinG), quolin/! Ericksoll II. S/(J(r!, 574 
P,2rt I. 12 (A1:1ska 1978). 
\J Ch'll'd, l', Srnle, Depl, oj Rt:vellui:. 973 P2d 1125, 1130 (" 'a~lca 1999); SrrTIl! {)epl. Rl:l't'/lIII! v. COJiIJ, 
RS81'.:2d 621,629 (A I~~h 1 !J93). 
H CIIIIT't:/I, 973 P.21! al 1 130; m .. ·,·ortf Schllwrtl v. Slarr., Dept. of RCVt!fltJlJ, 7 P.3d 1)38, 9'1" (Alash 2000), 
» Co.\io. 858 P.2dD~627, 
So Church. 913 P.2d at 1130, quollng Underwood v. Slar~, H81 P,2d 322, 325 (Alnskn 1994); rtf! Sehikora, 
7 PJd ~t 945, 
J/ C'htl,,~·h. 973 r.2d at 1130. 

Heflcr v. Statc!. Dept. of Revenlle 
4FA-08-01193cr 
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I<:gitimatc objective,51 especially "given that the pUfpOlle of thc dividend program is to 

distribule; 0quitably a. portion of the slate's wealth to Alaskan!;, to encouragc people to 

slay in Alaska. and to incrca.~o cilizen involvement in the managcnlcnt of the [pennancnt] 

rund:·~ij Stlltes are pormitlcd to reserve benefits for bona fidc residents. bO Additionally, 

in Jlfcxllgl1f1 v. State of Ai£1Sica Deparrmcni of Re Yf;;; we. the "A.lask! Supreme Court stated 

that "the residenoy requiremcnt for PFO eligibility may dilTcr from othcr residency 

• ,,61 rcqlllrcmcnU. 

The moans to achieve tho objective must bcar a "fair and substantial" relationship 

to the 8ccornplishmtlnt of lhc objcctive.~2 However, the fair and substantial relationship 

test does not roq"ir~ 11 perfect lit bctwccn the means and the governmental objective.63 

Requiring an applicont to he a resident of Alaska for at least six months before leaving 

the state and claim.ing an allowable ab!enee during most of tho subsequent qualifying 

year seems to beHr 1\ fair uml !;ub5t,mtial relationship to ensuring the dividend goes only 

to bona tide residents. b4 

In Eldridgt v. State, Department of Revenue,65 the Alaska Supreme Court held 

that a dislinction between Alaskan~ who worked out of state for the State of Alaska and 

Alaskans who worked out of Slate for an Alaskan private employer did not violate tho 

plaintiITs' equal protcclion rights. ov The court explained that under a minimum scrutiny 

nnalysis, a coul1 docs not determine if a Ttlgulation is perfectly fair to every individual, 

II fltlrlrlJ:1.! 1'. Slirl~. D~7p'. of R''V(!lIllC.!. 'J~!! P.2J 101. 104 (AI;u;ka 1999). 
,~ ChUfClt. '.173 P.2d 6( 1130, cillffg Slalt. Vi:'PI. of R6\1tltU8 v. COJIo, 8S8 P.2d 621. 627 (Alaska 1993). 
60 Mnl'ftni!! v Bynum. 461 tJ S. 321. 318-29. 103 S.Ct. 1838. 1842.43.75 L.Ed.2d 879 (19113). 
61 Orudigun v, SIMI! vi AlllJ'h" Dr!jJarlmcnl 0/ Rt:.,.r:I/II~, 900 P.2d 728, 733 11.12 (ALuka 1995). 
't [!lIrf~lw()()d v. SrnrC'. IISI P.2rl322. 32~ (AI.,,1ca 1994). 
Gl h.'fdridgt: v. SlatL', D"pt. v/ Rl'V(!nu~. 9S8 F.2d 101, 104 (AI,ub 1999l; Cllllrr:Jr, 973 P.ld at 1 13()'3 I. 
~~ Sa enure)" 97) 1'.2d at IDa-JUt 
~S98g {'old 101 (AI;uh 1999). 
M Eldridl!l' I'. SrOlt'. ()cp,. 0/ Rcvefllll', 988 P.2d 101, 103 (Abska 1999). 
lIallef v. Slate. iJept. of RC'VI.!IJue 
4f' A-08-0 1193CI 
J'age 16 of 18 
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,""',\ 

hut rnther, only if the regulation bears a fair and substantial relationship to a legitimate 

government purpose.6
' The Court found there was R fair and substantial relationship 

hetween the regulation gov~mil1g allowable absences and the legitimato objective of 

preventing fraud and ~impliryillg adjudication procedures for distribution of the PFD.(i~ 

The same argum~nl could bo mado here. There need not be a perfect fit between means 

and ends. ~() 

Mr. Hellcr contends thllt the argument that a six month durational residency is 

intended to demonstrate bona lido residency is undercut by tbe fact that residents who arc 

Hbsent ISO days or loss during tho qualifying year arc not required to be residents for six 

months before leaving tho state. 70 However, unlike the other alJowable Absences, the 

individuul claiming an al1owabl~ absenco for 180 days or less must spend the remainder 

of the qualifying year in Alaska in order (0 qualify for Q PFD.71 An individual who 

clnims nn allowable nhsenc~ under the oth~ calegnriaa, listed in the current (a)(1)-( 16) 

subseclions, can be absent from the state during the entire quail fying yoar.71 A perfect fit 

betwoen tho means and tho governmental objective is Mt required.7J The court concludes 

lhat the moans of identifying hOlla fide residents by requiring a six-month n:siuence 

before leaving the stale IU1d claiming an allowable absence bears a "fair and substantial" 

relationship to the accomplishment of tho slale's objective of di!ihibuting PFDs only to 

honn liutl Alaska rl!sidenl!l.74 

61 F:/dl'idJ(t. 9gs P .2d ~t 104. 
o. J:.·ltlrtdil!. 98~ P ,2<lIIl 104. 
6'i mJrfilgr. 1)88 P.2da! 104. 
1~ AppcUm!'s Rl!ply. at 9 (M.l1'c.:h 6.2(09). 
7, I\S 4.1.23.0011([1). 
Il AS 43.23.008(11). 
,I EIc1rMgl1. 988 P .211 at 104; Churdl, 973 1'.2d :at 1130·) I. 
74 S"II rhurch. 973 P.1rl OIt t 130. qllll(i/pg Underwood II. Staff!, 8l!! P.2d 322. 325 (Al~kll 1994); .~I!I! 
SdJlJi.nm. 7 PJd at 945. 
!feller v. State, Dept. of Revel/til? 
4PA·08·01193CJ 
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3. Rjgllt to tmvel under A.lP.ska constitutioD 

Unu~r Alaska Constitulionallaw, as the individual's right at issue becomes more 

fllndaJnenlal, the challcngl..u law is subjected to O1oro rigorous scrutiny.'s Although the 

right to migrate to another ~uuc may be treated as fundamentai in some cases, the Aiaska 

Supremo Court has dctcnnined that a residence requirement during the qualifying year 

for PFD eli~hilily docs not infiingo 01\ an individual's right to trnv~1.76 In this caso, the 

residenco requirement in AS 43.23.oo8(b) is a bona tide residence requirement which 

docs not violate Mr. Holler's right to migrate to another state and establish residence 

there. 

v. C.QNCLUSJQliAND QROm! 

For the reasons discussed above, the: court orders that the decision by tho Alaska 

Department of Revenue to deny Mr. HeUer', application for a 2007 PFO is AFFIRMED. 

Dalod this _ L t ~ day or ~~ . 2009, at Fairbnnks, AlasKa. 

----------------
'1 Cosio. 8S8 P.2d at 629. 
1~ Churc". 973 P2d at 1130-31; jJI'ut!fjafl \I. A!m/(fl D,;pr. Rcvtn/l(. 900 P.2d 728. 734 Il.I3 (AJ:lskn 1995). 
f kller v. State. J)(!PI. oj R(!\'(!nlle 
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