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BRIEF OF EXXON MOBIL, CORPORATION,
BPF EXPLORATION (ALASKA) INC., CHEVRON US A, INC AND
CONOCOPHILLIPS ALASKA, INC. ON'REMAND BY
SUPERIOR COURT ORDER DATED DECEMBER 26,2007

L INTRODUCTION
Judge Gleason ruled that DNR: violated the Owners® due process rights ir
terminating the PTUA. Op: f39¥4_-2. She remanded to DNR “for thé pirpose of according
to the Appellantsa hearing on the approptiate remedy to the State upon DNR s rejection
of thé proposed 22™ Plan of Devetopment.” Op. 42. She specifically instructed DNR to
“consider-the import of Section 21 of the PTUA, as amended in 1985, in determining the
appropriate:reinedy.” /d. DNR, however, has given notice only that it “is considering the
apprdpx‘iatgixemcdy for failure to submit an acceptable plan”and “is specifically
consfdering the rentedy of termusation of the Point Thomson: Unit:
A§ a matter of law, termination is not an “‘appropriate remedy to the State upoi.

DNR’s rejeetion of the proposed 22™ Plan of Development.” Op. 42, There has been no

defanlt under the PTUA, and even if DNR rejection of the proposed 22" POD were a
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default, it would not be a material default. Absent a material defanlt, termination is not

’ ! Comumissioner’s January 3, 2008 letter.
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an appropriate remedy. Lessees ate ready, willing, and able to perform their obligations
under the PTUA. Moreover, even if there were a material default, Alaska law requirés
DNR. o select a remedy that avoids forfeiture of the Owners® iiterésts iri the PTUA and.
the PTU leages. Such alternatives aié available to DNR,

Orie proper remedy wo_ﬂd be For DNR to accept the tiew development proposal’
the Qwners have submitted with this.filing. Approval of the develppmént'i propesal would
tesdlvea number of seriois procedural issues, and wonld A\aahiev.‘e the-delineation and
production that DNR has stated are its primary objectives.

Alternatively, if DNR réjects or proposes modifications: to the Owners’

and development, DNR must{i) specify eriteria of acceptability ¢onsistent with the
PTUA and applicable law, and (i) periit the operator to-aceept the proposed
modifications, or submit within a reasonable time a plan for PTU development and
operation that satisfies those ¢riteria. DNR must; however, “consider the import of
Section 21 . . . in deteriniining the appropriate remedy.” Op. 42. If DNR’s criteria would
dlter or modify the rate of PTU prospetinig and developmenit, then DNR. must comply
with Seetion 21 procedural réquirements-and DNR’s acceptability criteria must confarm

to Section 21 substantive [imitatiozs.

: See “Point Thomson Plan of Further Development and Operations for the Period
October 1, 2005 to December 31, 2014,” appended hereto ag Attachment “A.”
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The Owners respectfully submit that Alaska law and Judge Gleason’s opinion
prohibit termination when 2 lesser remedy is available and, therefor¢, compet DINR t¢
implement one of these two remedies —accept the Owners” new development: propasal or
commence Section 21 procéédinigs fo-alter thesrate of prospecting and development.
Ordering administrative termjnation of the PTUA is.n‘c;t in the public interest and wenld.
legd onlyto years of deldy and unceitainty.

M. DNRHASNOT FOLLOWED THE SUPERIOR COURT*S DIRECTIONS

A.  The Procedures Set:Out Iv the Commissioner’s January 3, 2008,

and January 28,2008 Nofices Do Not Cornply With Either the
Superior Court’s Deécision or Section 21

Judge Gleason found that DNR’s rejection of a POD does not constitute a default
by the Owners under the PTUA (Qp. 34), and that termination 15 néither an automatic nor
s mandatory remedy when a POD:is rejested. Op. 41. Instead, she-specifically instructed
DNR to “consider the import-of Section 21 af the PTUA, as amended in 1985, in
determining the appropriate rémedy(,]” drid féjected DNR’§-contenfion that Section 21

does.notapply.’ Op. 42.

2 Judge Gleason™s: opinibn notes:

The State assefts that Section 21 “rélites to.the Director’s

authority to change the rate of prospecting and development

once Lessees are operating under an approved POD,” and is

not applicable with respect to the approval of the POD itself,

which the State asserts is governed solely by Section 10 of the

PTUA. Butsee Section 21 as amended, paragraph 2, and the

reference there excluding applicability of portions of that

section to approved plans of development. Op. 9 n.3.
BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
AND CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATLD
DECEMBER 26, 2007, [n re Remand Proceedings Prrsuant to December 26, 2007 Order of Superior Court
fegarding Point Thomson Unit Agreanent
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Section 21 provides [n pertinent part:
[T)he Directoris also hereby vested with authority to alter or
modify from fime to time at his discretion the rate of
prospecting and development . . . under this agrecément when
such alteration 6t modification is in the interest of attaining
the conservation abjectives stated in this agreenent and is not
in violation of any applicable state law.

Powers in this section vested in the Director shall only be
exercised.aftar ndtice to Unif Operator and opporfunity for

higring to-be held it 1ess than thirty (30) days from netice

Section 21 thus imposes-on DNR, ag 4 condition of €xercising its power to-modify
therate of PTU development, thie. duties: (i) to give notice to the Unif Operator of the-
Director’s intent to exercise his power to modify the rate of PTTJ development, (i) to
provide:an opportunity to be heard on that intended exercisé of power, and (iii) to'provide
not léss than 30 days notice of that opportunity to be heard.

Section 21 does. not require the Operator to submit a iew POD. Rather, it
obligates the Director to provide tiotice arid a hearing on specific prospecting and

development activity and the timing: of it, To the extent that it -was intended to corply
with Section 21, the Commissioner’s recent indication that an dcceptable POD must
“fully delingate all PTU réservoirs[,]” and “commit to-full and timely development of all
PTU reservoirs, 'i_n'eludm_g gas, gas condensate, and oil"! is ‘not sufficierit notice 1o the
Owrers of what DNR proposes. [t gives the Owners no meaninigful guidance regarding

what DNR would require them to do and when they would be expected to do it. This

! Commissjoner’s January 28, 2008 letter at 3.

BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKAYINC., CHEVRON U.S.A. INC.
AIND CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, fn re Remand Proceedings Pursuant to December 26, 2007 Order of Superior Cowrt
Regarding Point Thomnson Unit dgreement
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deficiency is compounded by the Commissioner’s statement that any reliance the Qwners
‘place on prior DNR statements and proceedings would be “antredsonable.”

The Director’s Septetnbet 30, 2005 Initial Decision purported to comply with-the:
procédural requirements of Section 21. It acknowledged the need. for natice and an
opportunityfo be heard on the Director’s intent to miodify the rate of PTU development:

This decision:provides ngtice-under Article 21 of'the PTU
Agreement that Exxon must imitiate development.operations
within the PTU by October 1, 2007, The: Division will. contact
Exxonto schedulea hearing on this issis, which will be held
not less than 30-days from the dite of this decision.®

The Director also proyided a specific list of the changes in the rate of prospecting
and development that he believed would be included in a1 acteptable POD.

The Director reversed coutse léss than a month later in'his Amended Decision, irt
which he dismissed Section 2T witlr the cryptic assertion that “all reférences to [Section]
21 ... do not apply to the Division’s evaluation of the Unit Operator’s proposed plans: for
devéloprent of the Point Thorisarn. Um't[,-]”é' but he still acknowledged that he was
changing the rate of prospecting and development:

The Director has the. authority to:modify the rdte of
development to achieve the congervation objectives under the

PTU Agreement, and T find that increasing the rate of
development in the PTU is:fiecessary and advisable.”

£

Initial Decision at 2 [R. 12334].

¢ Amiended Decision at2 [, 12282].

7 Amended Decision, Finding B (“Promote the Prevention of Economic and
Physical Waste”), at page 21.

BRIEF OF EXNON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S. A INC.
AND. CONOCOPIILLIPS ALASICA, INC. OM REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, fn re Remand Proceedings Pursuant to December 26, 2007 Order of Superior Court
Pegarding Point Thomson Unit Agreemnent

Puge 5
PTU REC_30527

Exc. 000890




The Supenor Court recognized that DNRs Initial Decision correctly
acknowledged the applicability of Section 21. Op. 9 n.3. Aécordingly, the proper
rémedy hereis either to apptove‘the Owners’ new development proposal or to fashion a
remedy that conforms to the proeedural and substantive requirements of Section 21.

Absent consent.of the parties, Alaska statites provide DNR o stautory authority:
to change the rate of progpeghing and devcl,c;pm&n,t‘autside:'of'Secﬁcm 21:

‘Thg commissioner may, with thie consent.of the holdets of
leages involyed, establish, chdange, of revoke diilling,
producing, and royalty réquiréments of the:léases and adapt
regulations with reférence to the leases, witfi like consent on
the part of the lessees, in connection with the institution and
operation of a epoperative or unit plan as the eomuiissioner
determines necessary or proper to secure thé proper
protection of the piiblic interest.®

However, when a unif agreement covers lands owned by the State, AS
38.05.180(p) allows the State to include a provision vestlig itself with authority to
modify from time to time the rate of development:

A plan.. , . which ingludes land owned by the state; may
contain a provision vesting the commissioner-. .. . with
authority to-modify fioin time to time tlie tate 6 prospesting
and develépment . . . undér the plan,”

N A$ 38.05.180(p) (emphasis addéd). Aside from minor revisions not pertinent
here, this provision of the Alaska Land Agt was:in effect on the effective date of the PTU
Agreement, Aungust 1, 1977, as former AS 38.085.180(m), and dates back to statehood. §
3(7), art. VIIIch 169 SEA 1959. See Exxon Corp. v. State, 40 P,3d 786, 796 (Alaska
2001) (“[Exxon] also notes that the department hds no statutory-authority fo alter a-unit -
agreement without consent by the contracting parties[,]”) (citing AS 38.05.180(p)).

? AS 38.05.180(q) (formerly AS 38.05.180(n)). A subsequently repealed regulation
granted the Commissioner the same authority. Former 11 AAC 83.315, Register 51, (see
Attachment 1), repealed 1981, Register 78.

BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U .S.A. INC.
AND CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, In re Remand Proceedings Piusuant to December 26, 2007 Order of Superior Court
Regarding Point Thomson Unit dgreement
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The PTUA provision “vesting the commuissioner . . . with authority to modify from
time to-time the rate of prospecting and development” is Section Z1. To invoke Section.
21, DINR. . must conduct a hearing and carry its burden of going forward with the evidencs,
as well:as its burden of ultinately: praving that its intended seceleration of PTU
developitient “is in the interest of attaining the: conservation.objsctives stated in the
[PTUA] and is ot in violation of any-applicable state law,” arid that i does not violafe
the substantive requirements of the 1985 amendment to Section’21."? Since Judge
Gleason has rejected DNR's contention that Section 21 ddes ot dpply in these
circumstances, and has. directed DINR to-consider it, the appropriate remedy is for DNR to
approve a new POD, using its powers under Section 21, if necessary.

The Commissioner’s January 3, 2008 letter, and subsequént January 28,
2008 letterdo not initiate a process uider Section 21 to change the rate of
prosPiectiiig dnd development, even though the desire to force a change was an
asserted basis for DNR’s rejection of the PODs submitted by the Q;?,e_'rator-.. The
Commissioner’s letters do-not state that DNR is considering d remedy through thie
exercisa of its authority under-Section 21,/as the Superior Court diistructed, or what

thiat rémedy Would entail. And.they do not state the reasons;-if any, that DNR

0 See Stire, Alcoholic Beverage Control Bd. v. Decker, 700 P.2d 483, 485 (Alaska
1985} (“Ordinarily the party seeking a change in the status quo has the burden of proof.”)
(citing 2 K. Davis, Administrative Law Treatise, § 14.14 (1958)); Sloan v. Jefferson, 758
P.2d 81, 83 (Alaska 1988) (“The party asserting a fact generally bears the burden of
proving that fact.”).

BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
AND CONOCOPHILLIPS ALLASKA,; INC. ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, In re Remand Proceedings Puisuant to December 26, 2007 Order of Superior Cotert
Kegarding Poimt Thomson Unit Agreement
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refiises to implement a remedy under Section 21. This is contrary to the Superior
Court’s instruction to DNR to consider a Section 21 remedy, regardless of any
briefing by the Owners. Inresponse to that instructiod, DNR.has instead
constructed 4 précedure that igrgres Section 2 1.

B. DNR’s Hearing Procedures. Do Not Meet the Reguirements of
Due Process |

Under both the Alaska Congtitution and the United Staies: Constitution, the
Owigrs are-entitled o procedural due process during the-nduiinistrative hearing on
remand, particularly where that proceeding may involve adsirinistrative termination of
vested property rights. See State, Dept: of Health & Social Sexvices v, Valley Hosp.
Ass'n, Tuc., 116 P.3d 580, 583 (Alaska.2005) (“The requirements ¢f the Alaska
Constitution’s due process clause, Article I §7, apply in an administrative setting.”). The
Alagka Supreme Court also has held that “the crux of due process is the opportunity to be
hieard and the right to adequately represent one’s inferests” Groom v- State, Dept: of
Trarisp., 169 P.3d. 626, 635 (Aliska 2007). Given these standards, DNR’s notice and

proeedures-deprive the Owners of their. due process tights becitise DNR: is providing:the
Qwaers mo meaningful opportunity to be.heard and to adequately represent their interests:
G.  DNR’s Notiee is Insufficient
As Judge Gleason stated-in holding that DNR's unit termination decision violated
the Owners’ due process rights: “Duie process requires that parties are-accorded
‘sufficient written notice, specifying the nature of the dispute and the relief requested.”
Op. 41, citing Hickel v. Halford, 872 P.2d 171, 180 (Alaska 1994). DNR's notice here,
BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
AND CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, In re Remand Proceedings Purswant to December 26, 2007 Order of Superior Cotrt
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which consists of the Commissioner’s January 3, 2008 and January 28, 2008 letters,
informs the Owners only that DNR is considering the remedy of termination. It does not
provide the Owners with notice of the'legal or factual basis DINR relies upon for any
potential unit termination, of dlleged breach or defanlt, the standard DNR will apply. in
‘dec¢iding whether termination 15 praper or necessary, or thie:teasons DNR is considering
termingtion in the rematd proceedliigd. Nor doés it give noficg of other remedics DNR.
may be considering, if anys. These failings are particularly stark in light of the Superio¥
Court’s specific instruction that DNR consider the impact-of PTUA Section 21,

The Alaska. Supreme Cosuit has held that the “crux of due-process” is “the right. to-
adequztély represent one’s interests,”"! and that a three-part balaticing test must be
applied to-determine whether administrative procedures satisfy due process. -See Vatley
Hosp. Ass’n, Inc., 116 P.3d 4t 583. "The factors to be considered are: the private interest
affected, the risk that the pracedures used will cause ettorieous deprivation of that
interest, and the Government’s interest; including the burdens that a different procedirg
would entail. 7. Under this balencing test, DNR’s notice: is insufficient.

First, the private interest that will be affected is the Owners’ interest in the Unit:.
This:is & propeity right in which the Ownérs have made a substantial investment. See
ConacoPhillips dlaska, Inc. v. State, Dept. of Natuial Res., 109 P:3d 914, 924 (Alaska
2005). Second, DNR's failure to givenotice of the potential basis of a termination

decision creates a substantial risk that the Owners will be erroneonsly deprived of their

. Groom v. State, Dept. of Transp., 169 P.3d 626, 635 (Alaska 2007).

BRIET OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.5.A. INC.
AND CONOCOPHILELIPS ALASKA, INC. ON.RENMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, it re Remand Proceedings Pursuant to December 26, 2007 Order of Superior Court
Regarding Point Thomson Unit Agreanens
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interests. That is, DNR has placed the Owners in the untenable position of speculating as
to the reasons DNR may deem termination (or some other relief) to be the appropriate
remedy: Finally, the burden of giving adequateé notice is minitnal or non-existent.
Presumably, if DNR proceeds-with administrative terminafion, it will at sore point
disclose the standard it is applying and fhe legal and factual basis forits decision.
Providing that information in advance of the hedring on rerand,-as-due process Tequires,
imposes ho additional burden-on DNR and is essential if the QOwrers are to.have a
meaning ful opportunity to be heard.

D.  DNR’s Refusal to Provide:a Complete Recard or Permit Cross-
Examination Deprives the Owners of Due Process

DNR’s refusal to provide the basic information requested ini theé Owners’ January
18, 2008 letter violates the Owners’ due process rights. The Owners must be able to
obtain complete information fromr DNR regarding the basis for the proposed termination
decision. The Alaska Supreme Court has held that “a fair dnd-meéanirigful hearing, as
reqiired by due process, does require that the parties be given:adequate access to
information requestedin discavery”” Batgan v, durora Eléc. Ine., S0.P.3d 789, 796
(Alagks 2002).

The:DNR. notices state that DNR intends. to consider whether termination is an
appropriate remedy. Yet, the notices do not even identify, lot aloiie siipport, any alleged
breach of cohitractual basis for termination. Further, DNR’s procedwre indicates that
DNR will not present any case of its own, and that it intends only to hear the Owners on

the reasons termination should pot occur. This reverses the burden of proof and also fails
BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
AND.CONQCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER. 26, 2007, I re Remand Proceedings Pursuant o December 26, 2007 Order of Superior Court
Reguarding Point Thomson Unic Agreenient
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to comport with minimum due process.

The- Owners also should be permitted to cross-examine DNR staff about their
opinions, conclusions and recomihendations that they have provided, or intend to
ptovide, to the Comimiissioner, The Alaska Supreme Comt has recognized that the right
pf cross-examination can protect substantial rights without asignificant burden on the
state. See ConocoPFillips dlaska, Fae., 109 P3d at 924. Depriving the Owners of their
Fight o Yeprésent their inferests throngh crosg-examination of DNR. staff deprives the
Owners of their due processrights.

Hi. THE PROPOSED DEVELOPMENT OPTI ON SATISFIES DNR’S STATED
OBJECTIVES AND SHOULD-BE ADOPTED

Despite the serious procedural issues discussed above, the-Owners have made
extraordinary efforts iﬁ the timé available, and are presenting a new development
proposal for the PTU. DNR should adopt.this proposal. It'is-consistent with the Owners’
obligations under PTUA Sectivn 10, and.mests the requirements éf Section 21, as
atiénded. Adoption of the Owners’ development proposal would resolve all of the:
procedural ssues diseussed above.

IV. SECTIONS 10 AND 21 OF THE PTUA IVMIPOSE SUBSTANTIVE AND

'PROCEDURAL LIMITS ON ANY MODIFICATIONS TO THE
DEVELOPMENT PROPOSAL DNR MAY ORDER

Tf DNR adopts the new plani.that the Owners have proposed, there will be no need

to-consider the issues discussed here: the Owners agree that the new plan submitted meets

. See supra note 9.

BRIEF OF EXXON MOBIL. CORPORATION, BP EXPLORATION (ALASKA) INC,, CHEVRON U.S.A. INC.
AND CONOCOPHILLIPS ALASKA, INC, ONREMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26,2007, In re Remand Proceedings Pursnant to December 20, 2007 Order of Superior Court
Regarding Point Thomson Unit Agreenient

Page 11
PTU REC_30533

Exc. 000896




the requirements of Sections 10 and 21. But if DNR should order modifications to the
Owaers’ plan to further incresse the rate of development, then the legal issues discussed
in thi section would become important, As deémonstrated below;, hoth Section 10 and
Section 21 of the PTUA provide explicit limits on what devélopment DINR may order.

A.  Sectioi 21 Places Substantive Limitations on DNR*s Power to
Tmpose Modifications-to.a Developmient Proposal.

The Superior Court specifically ditected DNR to consider Section 21 of the PTUA:
when deternifriing the appropiiate remedy: Qp., 42,

Section 21 authorizes DNR to ditect the Operator anid othéf lessees “to alter or
modify . . . the rate of prospecting dnd. d'cx'zclopﬁxen't” the Unit; under specified
cireumstaricés. However, DNR’s authorify is limited in three important ways: (1) DNR
may only alter the rate where it “is:in the Interest of attainirig the-donservation objectives.
stated it [the PTUAJ ... [;]” (2) DNR may not “require amy increase in the rate of
pro§pécting, ‘development or production in exéess of that required under good and
diligent oil and gas engineering and production practices , ... [;}” and (3) DNR may not
“prevent [thie PTUA] from sérving ifs purpose of adequately protecting all parties in-
interest” R, 1448. The last two Himitations were added ifr 7985, when DNR agreed to an.

- amendment of the PTUA. R. 15426
Conservation Objectives: Section 21 distinguishes those changes that DNR may
impose either in the public interest, or in the interest of conservation objectives, from

those that DNR may impose only in the inlerest of conservation objectives:

BRIEF OF EXXON MOBIL CORPORATION, BI' EXPLORATION (ALASICA) INC., CHEVRON U.S. A, INC.
AND CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER, 26, 2007, In re Remand Proceedings Pursuant to December 26, 2007 Order of Superior Court
Regarding Poini Thomson Unir Agreement.

Page 12
PTU REC_30534

Exc. 000897




i

The Director is hereby vested with authority to-alter or
modify . .. the quantity and rate of productipn imder this
agreement . . . such authority being hereby limited to-
alteration or modification in the public intesgst . ... . [T]he
Ditector is also hereby vésted with antherity to. alter or
modify. .. the rate of prospecting and development and the
quantity and rate of production, under this agresment when
such alteration or madification is i the mierest of attmnm
the conservation objectivés stated in tlils agreéniént . , , .

While Section 21 allows DNR to-alter the rate:of production in the public interest or .

the-interest of conservation phjectives, thie only basis-on'which the Director may miodify

the tate of progpecting and development of the PTU is “in the 1hitérest of attaining the:

consérvation objectives stated in [the PTUA].” Those conservation objectives are stated

in Section 167

CONSERVATION, Operations hereunder and production of
unitized substances shall be conducted to provide for the most
; economical and efficient recovery of said substatces without
waste, as.defined by or'purstiant to state law of regnilation. '
DNR thus ¢ani impose an involuntary jnéréase in the-ratC"Of:prOSp;c;ctiqg and development
only as neegssary to attain the most economical and efficient recovery of unifized

substances without waste. This iimitation exists because such.an undertaking would be:

for the benefit of the State, but the resulting substantial costs would be at the sole risk of
the Owners.
I the record to date, DNR has justified accelerated exploration and-development

as “in the interest of attaining the conservation objectives stated in [the PTUA]” only by

B R. 1268 (emphasis added).

H The term “waste” is in tura defined in AS 31.05.170(15)(A).

BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKAYINC., CHEVRON U.S.A. INC.

AND CONOCOPHILLIPS ALASIK A, [NC. ON REMAND BY SUPERIOR COURT ORDER DATED
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ifs observation that ““(z Jas cycling-theoretically allows the recovery of significantly more
liquids than would berecovered in a pure gas blow down projection” and its conclusory
statement that “délaying ticnely production also constitutes waste:*'™ This hardly beging
to-megt DINR’s burden of praving the conservation justification for dccelerated
prospecting and-d’ev.elopment.m That burden requirés DNR. to-prove that its moedified rate
of prospicting and development “provide[s] for the most economical and efficiert
recovery,” PTUA Section 6.

Good and diligent oil arid gds éigineering and production practices. DNR must
establish-that any increases in the rate of prospecting and development it requires aré
consistent with good and.diligent il and pas engineering arid production practices.
PTUA Bection 21. It must also demonstrate that any remedy “provides[s] for the mdst
¢conomiical and efficientrecavery:” PTUA Section 16. Tthas not éven purported to
identify, let.alone support, such 2 reinedy.

In'shbit, while DNR may, following proper notice, direef lessees toincrease the.
rate of prospecting, development, and production, DNR may figt tequire lessees to take
steps that a teasonably prudent dperator-would. deem unieasonable, But regardless of
whether DNR. purperts to-apply the reasonably prudent operator standrd, DNR tnust

establish that any increases in the tate of prospecting and development it requires are.

5 Amendcd Decision, Finding B (“Promote the Prevention of Economic and
Physical Waste”), at 21 [R. 647].
16

See supra note I,

BRIEF OF EXNXON MOBIL. CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
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consistent with good and diligent oil and gas engineering and production practices.

Adequately Protecting All Pdrties in Interest. Section 21 also prohibits the

Director-from exercising the-autherity it provides in a manner that would prevent the

PTUA fram “serving its purpose of adequately protecting all parties in.interest [to the

PTUA]” 1 This safeguards the Qwnets against the tisk that DNR, as the decision-maker

under Section 10;:may impose a rate:of prospecting and developihent that may benefit

DNR, as holder of the royalty fnterest, bt at the sole tisk of the Owners, who alone hear

the large expénse incident to oil apd gas prospecting and dcye_lopment, as well as the

risks of 'qp_,erations, reservoir performance, and market pricing.

"This.contractual limitation on DNR’s power to accelerate the rate of prospecting
and development serves the same purpose as common law limitations on the lessee’s duty
to develop under an oil and gas lease:

The large expense incident to the work of exploration and
development, and the fact that the lessee must bear the loss.if
the aperations are not successful, require that he proceed with
:due regard to his owrl interests, as well as thioge of the lessor.
No obligation rests on him to catry the operations beyond the
point where they will be-profitable to him, even if some-
benefitto the Jessar will result from them. Itis only tothe
end that the oit and gas shall be extracted with beniefit or
profit to bath that Ieasomble diligedce is required. , . .

& (R. 15426] This contractiral {imitation. conforms with statitory limitations on the

Dirgctor’s authority to impose exploratmn and development requiretuents under a unit

agreement, When the PTUA was first énfered into, the only statute or regulation that

mentioned plans of development was former AS 38.05.180(im), which was essentially

j identical to current AS 38.05.180(p). This statute provides that DNR may require the

’ operator of an oil or gas unit to offerate in accordance with a “reasonablc” unit plan of
operation, which must “adequately protect all parties in interest, including the state.”
BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
AND CONOCOPHILLIPS ALASKA, INC.ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, In re Remand Proceedingy Porsnant to December 26, 2007 Order’ of Superior Court
Regarding Point Thomson Unit Agreenient
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Whatever, in the circumstances, would be reasonably:
expected of operators of ordinary prudence, haying regard to
the interests of both lessor and lessee, is what is required.

Brewsterv. Lanyon Zine Ca., 140 F. 801, 814 (8th Cir: 1905). Just as the lessee
must protect both its. own and the lessor’s interests in defermining ifs duty to develop
under an ¢il-and gas lease, so tao under-Section 21 must DNR. protect the lessees’
interests, as well as its own, when altering the rate of developrent i the interest of
atfaining eonservation objectives. This ig the balance DNR muststrike fo adequately
protect the interests of all parties. | |

‘This contractual limitation is:-buttressed by statutory limitations on the Director’s
authority to impose exploration-and development requiremenits under a unit agreement.
When the PTUA. was first entered into, the only statute or regulation that mentioned plans
of development was former AS 38.05.180(m), which was essentially identical to current
AS 38.05.180(p). This statute provides that DNR may require the operator of an oil or
gas unit to -'éﬁerate in accordance with‘a “reasonable” unit plan of dpération, which must
“adequately protect all parties in interest, including the steie?® The statute prohibits DNR

from requiring a ra't(; of exploration er development that does not adequately protect the
Owners” interests, as well as. those of the State.

Accordingly, by statute as-well as contract, DINR can mandate-an accelerated rate

of prospecting and development only if i protects the interests of the Owners, as well as
those of the State. Those interests include the economical and efficient recovery of’

umitized substances. To date, DNR has disregarded the Owners® intercsts. In his
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Amended Decision, the Director considered only the interests of the State in accelerated
prospecting and development.'> DNR must prove that any modified rate of prospecting
ot developriient it may impose protects the-Owners’ interests as well as those of the State.

B.  Section 10 of the PTUA Requires That Any POD Imposed by
DNR Must Meet tlie Rengonably Prudent Op erator Standard

Jiidge Gleason agreed.with DR that the Commissioner is not réquired t6 apply
the reasonably prudent operator standard in disapproving a POD that:does nof adequately
protett the pubfic interést. Opr 23-24. She based this ruling on Seetfon 10°s requirement
that a proposed plan “shall be ag complete and necessary as the Director may determine

1o, be necessary for timely developiernt and prop,er.conser\rat'iag wel P

The only issue before Judge Gleason, of course, was the Director’s power to reject
a.'pmposed POD. The court did not:rule that DNR has the péwer to impose a POD or rate
of developinent in disregard of thé reasonably prudent operatorstandard. Section 10°says
tiiat ad approved POD “shall constitute the firrther drilling and operating obligations.of
the Unit:Operator under this agreement,” and it also éxpréssly: requires the Unit:Operator
t6 “develop the unit area as a reasonably prudent operatoer in'a reasonably prudent
manner”” T follows that auy“appxoxmd planmust comply with thé-reasonably prudent
operator standard, Both df-thcs’e.:S’ecﬁén 10 provisions niustzb,e. given effect. As the

Alaska Supreme Court, interpreting the Prudhoe Bay Unit Agregment, explained, “[a]

court should not interpret an agréement in a manner which would give meaning to one

18 Amended Decision, Finding C (“Provide for the Protection of All Parties of
Interest, Including the State™), at 21 [R. 000647].
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part of an agreement at the cost of annulling another part.”"® The “complete and
adequate” provision, as interpreted by Judge Gleason, must be reconciled with the
teagondbly prudent operator standard hy-requiring not only that a POD be “complete and
adequate;” butalso that it impuose: only reasonably prudent dutiss to-develop.

The Owners do:not contend hete that any proposed plan that satisfies the
reasenably prident dperafor standard must be approved. They acknowledge that Judge
Gleason has rejected tﬁhat.ppSiﬁQn.'zﬁ Whiat the Ownets do contend, however, is that,
showld DR order modifications to either of the PODs as a condition for approval, the
resulting POD must satisfy the reasenably prudent operator stanidard and, to the extent.
that such POD alters the rate of prospecting and developmierit, thie fequirements of
Section21.

I other words, Judge Gleason held that DNR’s decision to feject a proposed POD
cannot be reversed merely because the réjected POD satisfied the reasonably prudent
operator standard. Thatis because DNR. is entitled to rejeet syeh g plan if it does not
adeguately protect the public.interest. But it does not follow that DNR mayreject.a POD
that:meets the objective standard of thié reasonably prudent operator; and then fmpose

medifications-that vesult in a plan that dees not. That would contradict the plain language

9 Fxxon v, State, 40 P.3d 786, 793 (Alaska 2001) (citing Betz v. Chena Hot Springs
Group, 657 P.2d 831, 835 (Alaska 1982)); Earth Movers, Ine. v, State, Dept. of Transp.
& Pub, Facilities, 824 P.2d 715, 717~18 (Alaska 1992) (iriterpreting contract based on,
document as a whole).

» The Owaers reserve their rights to appeal the Superior Court’s December 26, 2007
Decision on Remand in its entirety, and do not waive such rights of appeal by
participating in this proceeding in a manner consistent with the court’s ruling.
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of Section 10, as well as the Section 21 requirement that the interests of all affected
parties receive adequate protection.

IfDNR does:not accept the Owners’” new development proposal, it must prove.at a.
hearing held on proper notice that any proposed modifications tesult in a plati that! (1)
prombotes conservation; (ii) i§ consistent With-good a,nd_d;ili_gqnt @il and gas engineering
production prastices; and :(.iii)ead‘eqxiatél?pro.tects: the interests-of botl the State and the
Ownets..

V.  THERE HAS NOT BEEN A MATERIAL BREACH OF THE PTUA
CONTRACT AND, AT A MINIMUM, DNR MUST CONSIDER THE
OWNERS’ DEVELOPMENT PROPOSAL

A.  The Owners Did Not Breach the PTUA by Proposing PODs That
DNR Rejected "

The PTUA is a contract between the State and the Working: Interest Owners.
Exxon Cé:";v, . State, 40 P.3d 786, 788 (Alaska 2001) (“A unit agréesent is a contract
between the department and lessees™). It has been in foree for.over 30 years; and it
involves namerous reciprocal duties befween-and among e parties,

DNRs rejection of the proposed 22 POD atid the Modified POD does not
establish a contractual breach. Section 10 of the PTUA calls. for the! Unit Operator to
stibmitit or approval of the Dirgctor “aivdceeptable plan of degrelopment and operation for
theimitized land” within six ménths atter completion of a $uccessful discovery well
under Section 9. That was done’long ago. Thereafter, the Unit Operator is required t¢
submit “a plan for an additional specificd period” betore the expiration of the then-

current plan. The Owners did that over and over again.
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Since 1977, twenty-origé PODs for additional specified periods were submitted
timely by the Unit Operator, and each was approved by the Director. The 22" POD was
timely submitted, but was rejected by the Director in 2005, But'thatrejection was an
action taken by DNR. mnd ismot-a contractual breach by the Owners,

In Section 10 the Unit Operator expressly covenants “to' develop the umit area as 4
réasondbly piudent operator ina rédsonably prudent manner.” DNR has never
contended,.and the Ceommissioner never; found, that in submitting the proposed 7274
POD, the Owners did 1ot meet the "r,easombl'y prudent opérator standard, Tnstead, the
Cominissioner stated that he Was disregarding the reasonably prudent operator standard,
and that the Owners’ interests in economics, adequate returns, and.risk played no role it
his Novertiber 27, 2006 decision. R. 5685,

Judge Gleasomn al-so did net discuss whether the proposgd Modified POD satisfied
the reasonably prudent Operator staridard, which was the Owners” contractual burden.

Inistead, sliefound that DNR ¢olild teject any POD submitted by the Qwners that-does not
provide “adegnate protection of the publiinterest . . ...” Qp..23.. She further held that,
DNR rejection ot the 2™ POD did not give-rise o a defanltunder 11 AAC 83.374(a).
Op. 34. Thatregulation broadly defines “default™
'Failwe“to‘com p',l-y. with any of the ferms of" an approved: umt
agreement, including arty plans of exploration, development,

or operations which are:a part of the unit agreement, is a
default uncler the unit agrcement.
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DNR rejection of the 22°* POD thus did not mean that the Owtiers had failed t6
comply with the terms of the PTUA. Accordingly, DNR'S rejection of the Owners’
propased PODs does not plage the Owners in breach.

B.  Any Delay Resulting From the Owners® Appéal of the Rejection
Decision Did Not Resiilt ifi a Breach

The Commigsionér’s decisionnat only affirned the Direefor's rejection. of the
proposed POD; but decertified all existing PTU well ‘cfc“r.ti.ﬁ"cﬂatién's., and tecminated the
PTUA. Given those draconian actioms, the Owners pnrsued an appeal to the Superior
Cott.

Ultimately; the Commissioner’s decision on unit terminition was reversed, while
the decision iéjecting the proposed Modified POD was affirmed. But during those
proceedings DINR did not contend; nordid the Super‘i‘or Court find, that the OWn’e”r‘s‘- had.
breached the PTUA.

There is no legal basis for contending that a contractual breach or a default
resulted from any delay caused by the:Owners’ exercise of their legal rights to appeal tlie.
Comitissioner’s decision to the Supérior Court precisely-as Aias’ka law, including DNR’s

e 21
own regulations, allows.™

2 Barby v. Cabor Petrolewn Corp., 944 F 2d 798, 799 (10th Cir. 1991) (lessors’
challenige to-lessee’s rights under the lease suspended the léssee’s obligation to perform.
vnder the lease until that challenge was resolved, and this suspension of duties continued
tiroughout the course of the litigation until the challenge was finally resolved). See
PTUA Section 10 (after a valuable discovery, “no further wells . . . shall be drilled except
in.accordance with a plan of development approved as herein provided”).
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€.  Judge Gleason’s Decision Clarifies When Termination Is an
Appropriate Remedy

Judge Gleason’s opinion establishied for the first time that DNR has discretion
under Section 10's “complete-and adequate” provision to rejéeta proposed.plan even if

formulated'in accordance with the reasonably prudent operator-standard. Implicit; if nat

PTUA, and the judiciary, in that Gircuinstanée.

Clearly-under Section 16, the unit.operator has the initial burden to timely submit

a plati for atiy addifional period, and must act as a reasonably prident. operator in doing
s0; Under the “camplete and adequate” provision of Section. 10, DNR has discretion to
rejest such a proposal if it determines the proposal must be modified to effect “timely
dcvelépmeht' and proper conséivdt’i‘om” However, when DNR exereises its right of
rejection, DNR has a.correspanding responsibility to specify the:modifications required
{or possibly 1o give notice and a hearing regarding an increased rate of prospecting and,
cevelopment under Section 21) pricr to undertaking admintsteative teriination, The unit
aperator must thern decide whefler to-accept DNR’s modifications or challenge them
throtigh an dppeal to the Superior Couit. If DNR's position fs challenged, but upheld by
the courts, the Qwners must then comply-or be subject to a ¢laim that their failure to
cotniply i a material default justifying termination. That simply has not happened.

D.  Judge Gleason’s Decision Recognizes Thit Termiiiation at This
Stage Is Neither Necessary Nor Appropriate

Judge Gleason’s findings aud explicit directions with respect to the remand
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proceedings reflect a recognition that DNR has procedural options available to it that fall
far shortof the complete and final termination of the Owners’ property rights. Since
DNR has other options, termination i§ not legally permissible:

First. The.Court ré‘j’_’eétéd»ﬂle proposition that Section20{c) of the PTUA gave
DNR any authority to determine whether the PTUA should be ferminated. Op. 28.
Rither, 1tis 4 habendum clause that specifies when the PTUA. fight aitomatically
terminate. Equally, the Court held: that, to-the extent that F1. AAG 83.336 conld be
interpreted as providing for automitic termination because a POD had not been approved,
it coild not be applied because it i§ iconsistent with Section 20(c), which defines the
circumstances where automatic termination may oceur. Op;..3}9.

Second. The Court held that disapproval of a proposed POD-did not amount to.a

“default” under the PTUA within the meaning of 11 AAC 83,374. DNR rejected that
plé_n pursuant to its Section 10 authority to accept or reject plans. While any acceptable
pla miist satisfy the operatot’s express covenant to develop the PTU in a reasonably
‘prudent manner,; DNR may, according to Judge Gleason, reject a plan even if it meets that
standard of reasonable development. Acecordingly, there is no dsfault. Absent a default,
termination 43 not an available remedy. ™

Third. ‘The Court-directed DNR to consider the import-of Section 21 of the PTUA,

Op. 42; see-Op. 24 n.7. Section 21 pigvides DNR with Lintited authority to alter the rate

22 Nor is terrnination an automatic or mandatory remedy when DNR rejects a plan.

Op. 41.
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of prospecting and development i the unit. DNR’s purpose in making any such change
must be “in the interest of attaining the conservation objectives stated in [the PTUA]
... And DNR’s power under this séction must be exereised consistént with “good 4iid
diligent oil.and gas engineerng and production practicesf,]” and in such a way that
protects the.interests of all of the parties, not just the State’s interests,

E. DNR-is Obligated to Consider Adopting the Owhers®
Development Proposal as a-Pessible Remedy

Without conceding the-exisfense of any legal obligation, the Owmers have
submitted & néw development proposal. Iesatisfies the good and diligent oil and gas
engineering practices standard; adequatety protects all partfes;in interest, and meets the
concerns identified by DNR in rejecting the prior proposed PODs. Under these
cﬁ.cuméfanﬁcs, at'a minimum, DNR. sust gither approve the Owiiers” new developmetit
proposal or order modification of the rate of prospecting and development under Section
21 procediies.

VI. EVEN IF DNR’S REJECTION OF A POD COULD BE CONSIDERED A

BREACH OF THE PTUA BY THE OWNERS, TERMINATION IS NQT

LEGALLY JUSTIFIABLE

A, Basic Principles of Alaski Contract Law Establish That There
Has Been No Material Breach

Alaska law is entirely consistent with the law everywhere in holding that
“terruination” of a contract is permissible only if there has been a “material” breach
(sometimes called a “total”) breach of the contract. Conam Alaska v. Bell Lavalin, Inc.,

842 P.2d 148, 158 (Alaska 1992) (termination is justified only in the event of a total
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breach™); Cent. Alaska Broad., Inc. v. Brdcale, 637 P.2d 711, 713 (Alaska 1981) (“itis

well established” that “only a material breach of contractjustifies termination’). Fora

breach other than a material-or total bredeh (often called a “partiul™ hreach), “the-injured

party‘can maintain action at once, but he: is not permitted to stop furthier performance,”

Alaska Energy Auth. v. Fairment Ins. Co., 845 P.28 420,424:1.3 (Alaska 1993).,”

Iideed, DNR has ¢oncedéd thit a-material brgach is a prerequisite to termination.**
A “material® breach that will justify termination or rescisston.of a contract is one

that “destroys the essence™ of the bargain between the parties. Estare of Lampert v.

i

Estate of Lampert, 896 P.2d 214,219 (Alaska 1995); see also Anmi. Computer Inst., Iné. v,
State of Alaska, 995 P.2d 647, 653 n.14-(Alaska 2000) {(“goes to the-essence”); Dickerson
v, Willlais, 956 P.2d 458, 463 0.7 (Alaska 1998). It must significantly “defeat the [non-
breaching party]’s reasonable expectations under the cotitract, Duttonv, State of dlaska,
970 P.2d 925, 928 (Alaska Ct. App. 1999), and result in theother party nof receiving,
substantially what [that party] bargamed for. Machada v. Stare of Alaska, 797 P.2d 677,
683 (Alaska Ct. App. 1990). The determmination of whether a- breach is materidl must b

made on the tatality of circumstances; Jd. This Alaska law reflects-fundamental

- G e g

3
; 3 See generally Arthur L, Corbin, CONTRACTS § 946 {1951 }); RESTATEMENT (FIRST)

OF CONTRACTS §8 274(1), 313, comment:¢ (1932); RESTATEMENT (SECOND) OF
CONTRACTS §§ 237, 243, comment a (1979) (only “uncured material failure . . . to render
performance” will discharge other party).

7" Brief of Appellee at 58 (citing Machado v. State of Alaska, 797 P.2d 677, 683
(Alaska Ct. App. 1990)).
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principles-that are common to the law of contracts everywhere.””

For 28 years, the Owners duly-can'ied out their obligation to the State under these
provisions, They submitted 21 POIs. Bach of those Plans.called for making significant
expenditnres and performing substantial work, all. looking toward the exploration,
dsvetopment, and eventual ptoduction of the Unit, Each of those PODs was approved by
the Directar: ‘Bach was duly biiplebiented by the Owners. There was never any
with any agpect of any of the approved I_’I:a'ns — and it would be years foo latefor DINR
now to allege a material breach of any previons POD, Oncethie Director had approved.a
Plan, the Plan came to “constitute the drilling and operating.obligatiens” of the Owners,
and defined the scope of the Owners™ duties. PTUA, Sec. 10, Accordingly, as long as
there was compliance with whichever of the 21 PODs was in effect at a particular time,
théte: cannot have been any brgach of any contractual duty rélevant here.

B. Alaska Law Regarding:Installment Contricts Analogous to the
JPTUA Establish That There Has Been Ng Material-Breach

Even if proposing a 22™ PO that DNR then rejeeted could be considered a
breacl of the Owners’ obligations inder the PTUA, the precise legal: question presented
would be whether this can plausibly be treated as a “material” breacl justifying

terroination. It cannot.

B RESTATEMENT (FIRST) OF CONTRACTS § 275, comment.a (1932); RESTATEMENT
(SECOND) OF CONTRACTS §§ 24 [-42 (1979).
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Installment contracts present-an analogous situation. In an installment contract,

orie party has duties to perform over time: at specified intervals the party must deliver a

G -

set of goods: meeting particuldr standardy, or must inake payments in particular amounts,
or must perform some other agreed action: Exactly so here. The value of the PTUA to
the-Stite at the.timie it was entered into was that it induced the Owriers to explore the:
Point Thomson field, and provided the-State with the-expectation: that when production

gecurred, the State would collect enormeus siuns in royalties and taxes, DNR's rgjection

of the friost recentt POD proposal, after 21 suibmissions of PODs the Director approved,
does not impair any of that value, let alone impair it substantially. When production
commences, the State will collect the revenues it anticipated.

“Further, the State now'has a:new development proposal which: looks forward t¢

; ptoduction from the Unit. IfDNR desires to modify this plan, consistent with the termy

any-reasonable way. ©Once DNR bag approved a new POD, the priorrej ecj'tion--“riﬂ;pfdve
to have had few, ifany, long term consequences, much less the:“substantial impairment”
that the cases fequire to termindte an installment contract, See, &.g., Axkla Energy

i of Séetions 10 and 21 of the PTUA, thie Owners are prepated to dccorinodate DNR in
3 Resqurcesv, Roye Realty & Developing: Inc.; 9 F.3d 855.(10" Cix, 1993 (19%: shortfall.
in. gas delivered not substantial impairment of value of contract); Bayer. Corp. v. DX

Terminals; Inc., 214 S.W.3d 586 (Tex. App.-Houston ['14'E'D.ist.;]; 2008, pet. denied) (38%

r=duction in value of installments not substantial impairment of contract value).
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The law govemning a second type of installment contract also makes plain thata
material breach may not be found when a party makes 21 conforming tenders but the

22nd tender 15 tion-conforming. Alaskd courts have regularly considered the rights of

purchasers under Jand sale contracts; where a purchaser of real praperty agrees‘to pay the

piirchase pricé in a seifey of paymients over tifne. These confraets typically include
provisions that any-default by-the buyer will entitle the seller to-terminate the entive
contract, while keeping whatever has been paid to date. Despite these-express
termination provisions, Alaska cowits have generally refused to fitid 4 material breach
allowing termination by the seller, notwithstanding some faitly egregious breaches by the
buyer. Allen.v. Vaughn, 161P.3d 1209, 1213 (Alaska 2007) (“When the principles of
equity-andqustice so require, we iridy tofiise to enforce-even an express forfeiture
provision:in a land sale contract,”}; Dillingbam Commercial Cq: v. Spears, 641 P.2d |, 6~
8 (Alaska 1982); Moran v. Holman, 501 P.2d 769, 771 (Alaska 1972); McCormick v.
Grove, 495 P;2d 1268, 1269 (Alaskd 1972); Jameson v. Wiirtz, 396.P.2d 68, 73-75
(Aldska 1964y; Williams v. Delay, 395 P.2d 839,-846 (Alaska 1964).
C.  Alaska Law Establishés Thit Forfeiture I§ a Disfavared Remedy
Alaska courts haveconsistently applied. the principle thist “équity abhors a

forfeitire.” As the Supreme Court has said:

Forfeitures are not favored and never enforced in equity

unless the right thereto is 50 tlear as to permit no denial.

Equity’s goal is to do substantial justice to both partics, and

where no injustice would be visited upon the injured party,

equity will award him compensalion rather than decree a

forfeiture against the offending party. ... The cowrt must
BRIEF OF EXXON MOBIL CORPCRATION, BP EXPLORATION (ALASKA) INC., CHEVRON US.A. INC.
AND CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
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weigh the equities and fashion a decree to méet the
requirements of the situatior and to conserve the equitieés of
the parties. The factor which has often been of greatest
irportance to the: court in determining whether a forfeiture
should be ordered is the fittancial loss suffered by the parties.
Where severe finiancial loss wauld be incurted by the lessee,
‘the courts-have héeti less likely to order forfeiture of the

lease:

Hermdyickson v. Freericks, 520 P.2d 205 212 (Alaska 1980) see also Allen; 161
P.3d at 1213 (citing Srrack w. Miller, 645 P.2d 184, 187 (Alaska 1982) (“Tt is. well settled
in this jurisdiction that equify abhors a forfeiture;, and we have fréquetitly relieved a party
therefrom.”)).

DNR has argued that Hendrickspn does not apply tc ¢il.and gas leases or unit
agreernents and relies upon two isolated and aberrational cases as support.”® But the
virtually unanimous opinion S’f'cmms int oil and gas lljroduciﬁg;states. ig that equity abhors
forfeiture by termination of an-oil-and.gas lease. See, e.g, Lapeze v. Antoco Prod. Co.,
655 F. Supp. 1, 9 (M.D. La., 1987} (quoting McLaurin v. Shell Western E. & P., Inc., 778 |
F.2d 235,237 (}5-‘“ Cit. 1985):(“[t]he law disfavors forfeitures . . . and the cancellation of
an bil, gas and mineral lease is nothing less than a forfeitire of & resognized protected
pr.c'j_p_cr'ty..iﬂt'etest;").);'Sz’iz’alaz*f Oil & Guas Co. v. Bishop, 441 P.2d436:(Okla. 1967)
(reversing cancellation of oil and.gas leasé and holding “[i]t is axiomatic that equity
ablisrs a-foifeiture.”); Batex Ohtio Co. v. LaBrisa Land & Cattle Co:, 352 8.W.2d 769

(Tex. Civ. App.-San Antonio 1961, writ dism’d w.0,j.) (“[t]he implied obligation to

2 McCullough Oil, Inc. v. Rezak, 346 S.E.2d 788 (W.Va. 1986) and Fey v. 4.4. Oil

Corp., 285 P.2d 578 (Mont. 1955),
BRIEE OF TXXON MOBIL CORPORATION, BP EXPLORATION (ALASKAYINC,, CHEVRON U.S.AL INC.
ANDY CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
DECEMBER 26, 2007, In re Remand Proceedings Pursnant (o December 26, 2007 Order of Superior Court
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continue with reasonable diligence ths work of exploration for and production of oil and
gas from the leagsed land . . . was a mere covenant and not-a limitation or condition
subsequent which would anthotize a forfeiture of the lease . . .-under extraordinary
cireumstanices, in cases where the award of damages is inadequate to-afford complets
telief, a court of equity might enter aun ajternative decree requiring 'the lessee to do those.
things necessaty to fulfil! his obligation uiider the implied covéiant, within a reasonable
tirpe fixed by the Court, the lgasg to be forfeited and cancelled in default of such.
performance.”); Siperior O Co. v, Devon Corp.,, 604 F.2d 1063, 1069 (8th Cir. 1979)
(Under Nebraska, law, “[a]n oil and gas lease is a récognized and protected property
m&mm;Anﬁmﬂh&moﬂmQHMME%kmmeﬂmmaﬁﬁﬁmmoﬂmnmmmm.ﬂm
lav abhors a forfeiture.”); Meaher v. Getry Oil Co., 450 Sg.2d 443, 447 (Alabama 1984)
(“Second, the law disfavors forfeitures and the cancellation 6f an vil, gas, and mineral
lsase 1s nothing less than a forfeiture of a recognized and protected property interest.”);
Jorng v. Glen-Gery Corp., 443 N E.2d 504 (Ohic 1983) (“itasmiuch-as forfeiture [of an
oil and'gas lease for failure to develop] is an equitable remedy, a-strong Showing of a
violation.of a clear right is required. before a.court will regort to such.an extreme
measurg”). This comiports with Alaska law. .I—fe'f%d“r'zckmjz vi Freerieks, 620 P.2d 203,
212:(Alaska 1980y (“[F]ocfeitures are not favored and néverenforced in equity unless the
I@mmaaosmcbmmkmammmdmmwﬂmmm@%@mﬁwwShm&SW%m.
App. 700, 490.P.2d 439, 441 (1971)); see Chalovich v. State, Dept. of Natural Res., 104
P.3d (25, 133 (Alaska 2004) (DNR regulation requiring actual receipt of mining claim

BRIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.5.A. INC.
AND CONOCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIQR: COURT ORDER DATED
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payment by September 1 unreasonably “exposes miners to risk of forfeiture . . . ).

These principles are directly applicable here. Approval of a fiew POD will result
inno sighificant damage to the State’s intérests in the Point Thomson Unit, Tem;j'naﬁ‘ﬁon—,
howcvje,r., will plainly result in a forfeiture of the $80Q million that the Owners have
invested in the unit, and of the substantial work they have done'to explore the. Uit and to:
médel add waderstand its resepvoirs. There is no-basis. inéquity that alf that work-and.
nvestment should be thrown away, and the State itself denied the benefit of the
knowledge base thus accumulated, merely because after approving 21 PODs, the Director
disapproved the 22™,

D.  Relevant Restatement Provisions Kstablish That There Has Been
No Material Bredch,

Tirning to the more general principles that govern the circuhstances in which a
court can find a “material” breach, it is clear that those pringipleg 4lso preclude a finding
of miaterial breach here. The applicable law is given in Seetiong 237, 241 and 242 of the
Regtateinetit (Second) of Contricts {1979). Seéction 237 relieves a party of its duty to
petform only 1if there is an “,ur,lo_ure'_dJ,:late,rl'al_faihms:l’"‘oi"'I‘Ja‘rfm-'ma;m:ef.;'7 Thus; even if the-

Owners breached the PTUA, the State'is not.relieved of'if obligationg under the PTUA

7 The Second Restaternént’s introduces the concept of cure as a separately-gtated,
element of the test for whether a contract may be terminated. The:idea is tat if there is &
“material’” breach of contract (a “failure of performance” as Section 237 says), it ouly
“suspends” (but does not “discharge”) the other party’s obligation to perform. An
opportunity to cure must be given prior to the point in time when the non-breaching
party’s obligations are “discharged” and the contract may be terminated. See
RESTATEMENT § 242, copunents a, b.

BRIEF OF EXXON MOBIL. CORPORATION, BP EXPLORATION (ALASKA) INC.,, CHEVRON U.S A, INC.
AND CONOCQOPHILLIPS ALASK A, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
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unless there was an “uncured” and “material” failure to perform by-the Owners. As
discussed above, if there wag 4 breach, it was not material, and the Owners have
subtrittéd a reasémable cure:

§ 241 determines the situgtions in which a failure of performiance is “material” 50
4410 allgw stispension of"thandmbreacbiﬁ"g patty’s obligations, but permits the breaching
party o cure.

o §241(a). Aspreviously discussed, assuming that DR approves a new POD
cangistent with the PTUA, asit should, rejection of the last POD-subiitted by the
Owiers will prove to have had tio-inipact on the State, and therefore cannot have
deprived the State of any benefit which it can reasonably have exgiected.

e §241(b). Since there should be no lossto the State, there is no need for
compensation. Tn any event, the Owners propose to cure by tlie stbniission and
implementation of a POD meeting DNR’s requirements, consistent with Sections 10 and

21 of the PTUA, and believe that they have: alteady. done-so.

s §241(c). ’Termjna_ﬁon ofthe PTUA will result in forfeitare of over $806
millici that the Owners have invested i the Unit over 30, yedrs.

o -§ 241(d), The Owunets have submiited 4 new developmentpropesal, which
cures any prior deficiency by providing for reasonable delineation of the rescrvoir and
which looks forward to putting. the Unit into production promptly. To the extent DNR
seeks modifications of the plan proposed, consistent with Sections 10 and 21 of the
PTUA, the Owners are prepared fo accommodate any reasonable request.

BRIEF OF EXXON MOBIL CORPCRATION, BP' EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
AND CONOQCOPHILLIPS ALASKA, INC. ON REMAND BY SUPERIOR COURT ORDER DATED
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¢ §241(e). The Owners have acted in good faith. They submitted 21 PODs
which the Director approved, submitted the 22° Plan to DNR in'2003, agreed with DNR
on 4 briefing schedule when the Direttor disapproved it, megotiated with DNR in good.
faith and reached agresment with DNR. of the Fiscal Contract, submitted a modified 22™
Plan when DNR requested, and would have accommodated DNK’s:concerns dbout the
chatiged situdtion restilting from the-son-approval of the Fiseal Contract, had DNR.not
ferminated tha PTUA.

Foy thése reasons, the breach is not material.

§.242 determines when.thé penod to cure has expired. To tefrhinate or cancel &
contract-for breach, accordingly, the non-breaching party mnust shiow not only that the
breach was imaterial within the meaning of § 241, but also that the appropriate period for"
cure hag expired under § 242,

& § 742(a). See discussion of § 241 above.

& §7242(b). Asindicated it coriinent ¢ to Section 242, this provision is ptimatily
addressed ta sales of goods ina rapidty Auctuating market, where even a shott delay can
greatly increase the other party’s cost of cover. Obviously that situation has do
application here. Nor is there.any reason to think that the.State has'been impeded in
making “reasonable substitute afrangements” for the disapproved 22 POD. The
obvious “reasonable substitufe arrangement” was a new POD; consistent with Sections 10
arid 21, but meeting the State’s objeclives. Such an arrangement could have been

regoliated or sought by DNR pursuant to Section 21 as soon as DNR’s disapproval of the
ERIEF OF EXXON MOBIL CORPORATION, BP EXPLORATION (ALASKA) INC., CHEVRON U.S.A. INC.
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22" Plan was final, and doubtléss would have been but for the tefmination of the PTUA.

o §242(c). Section i0 of the PTUA, relating to the submission of PODs, contains
o provision for “performance without delay,” so this provision is:not applicable,

Forthese reasons, the time fo cire any breach hasmot passed.

Applying these tests, itis clear that DNRs-tejection of the:proposed 22™ POD.arid
Modified POD-cannot be a “material” failure of petrformance under:§ 241. It is also clear
that if'it had been a material fathirg of berforinance, the time to.cuit has.nst yet. passed
urider § 242. Therefore thers can be na basis for terminating the PTUA.

VIL. CONCLUSION

For the reasons stated, DNR should sither apprové the Qwners’ new development
proposal or sommence proceedings to alter the rate of prospecting-and.development
nnder the procedural and substantive provisions of Section 21.

/
i
U
1

/7
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DATED at Anchorage; ‘Alaska this / 7 day of February 2008.

Qf Counsel:

O’MELVENY & MYERS LLP
John F. Daum

M. Randall Oppenheimer
400 30. Hope Street

Los -Angeles, CA 90071

Tel: (213) 43(-6000

George R Lyle

ABA Na. 8411126
GUESS & RUDD PC
510 L Street, Suite 700.
Anchorage; Alaska 99501
Phone: (907) 793-2200
TFax: (907) 793-2289

PATTON BOGGS LLP

Douglas /. Serddflely, Bsq.
Alaska Bar No. 7210072
Kevin D, Callahan, Esq.
Alaska Bar No, 8411103
601 West Fifth Avenue, Suite 700:
Anchorage; Alaska 99501

Phione: (907) 263-6310

Fax: (907).263-6345

William B. Rozell
Alaska Bar No. 7210067
P. O. Box 20730
Juneau, Alaska. 99802
Tel; (907} 586-0142
Fax: (907) 463-5647

Attorneys for Exsin Mobil Corporation,
Operator of the Paint Thomson Unit

Susan C. Orlansky

ABA No. 8106042

FELDMAN ORLANSKY & SANDERS
500 L Street, Suite 400

Anchorage, Alaska 99501

Phone; (907) 272-3538.

Fax; (907).274-0819

Bradford G. Keithley
JONES DAY '
2727 N. Harwood
Dallas, Texas 75201
Phone; 214-969-2920

Avtorneys for BP Exploration (Alaska) Inc.
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Of Counsel:

P Jefferson Ballew

Luke Ashley

Thornpsoit & Knight LLP

1706 Pacific Avenne,; Suite 3300
Dallas; Texas 75201-4693

CERTIFICATE OF SERVICE

I hereby cectify that on the !ﬁmd&y of’ Febmary
20608, 1 cgused a true and cormect copy of e

foregoing document to be served on!

A FAND-DELIVERY,

Rictuird Todd,
Sr..Agsistant Attornsy Genesill

Stite 6F Aldska, Departmentaf Lawv

T031 West. Athi ‘Avestie, Suite. 200
Anshorge; Alhskhi;QQSOl -1994

Mark B Ashbtisit
Dani'R. Cmqby
ASHBURN & MASSON PC

1927 W. 9% Avemie, Stiite 200
Anchoragu Alaska 993501

O (0

Maribel Webber, Legal Secretary
PATTON BOGGS LLP
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Stephen M. Ellis

ABA No. 7510065

DELANEY WILES, INC.
1007 W. 3rd Avenue, Suite 400
Anchorage, Alaska 99301
Phone: (907) 279-3581

Fax: (907) 277-1331

Attorineys far Chevrgn TLS.4. Inc.

Spencer C. Speed

ABA No. 7811140
DORSEY & WHITNEY LLP
1031 W. 4™ Avenite, Suite 600
Anchorage, Alaska 99501
Phone; (907) 276-4557

Fax: (907) 276-4152

Attorneys for ConocoPhillips dlaska, Inc.

PTU REC 30558

Exc. 000921

rpvEp: | [ Suariv

ol o o e e Ged N

.;f“_lﬂ‘: i e ot



. ‘i‘. [er— i il -J '.‘, N i

] | ) 801 Wesl Fifth Avenue
AU BUUUD e Suits 700

Antharage, Alaska 83501

R[_:(O f= ” Y M',”} \ ) 907-263-6300
L

Facsimile 907.261-6145

. FEB Z 1 ZUUFS wiw.pattonboggs.com
February 21,2008 - Dusion OO o st
oty . . ) 3AS 636310 .
OIL AND GAS &mbgémmm

Owmers! niewr de.ve[opmenﬁ proposa] Themasamng and,. a
! x’n g Ietter taynuof February §, 2008 and i thé joint -

' meurthet State; DNRds the decmommakerm this remmand hearing; not a party.” We
disagree, DINR mayhe the decisionzmaker.in this remand hearing, bue it is also a party to thc
PTUA.and Lhe PTU leases Wi ¢resr;m the outcome of these proceedings. In the:
Judic _f s beerrarid will be an advexsaxyparry In the a
DNR.js.- In;substange i novin fo ddvesary
p tin these proj : erently
1 urge youto adopt basic procedumf safeguards to mitigate funher impairrnent
oF you abLhtyto act 25 an independent. decmorx-mzker in these proceedings.

! Your letter was sent by mail, postmiarked February 15, 2008, and was not received by any
of the Owners before February 19, 2008 the deadline you set for filing briefs, witness lists, and
documents. This delay effectively prevented the Owners from taking anything in your lewer into
consideration in our filings.. We requést that in the. future we be provided timely and adequate
notice, which, under the expeédited procedures you have set, necessitates delivery by fax, email, or
hand delivery.
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Thomas E. Irwin

Commissioner '
Pebruary 21, 2008
Page 2

“Yeu:further state; “In muking jts:deeision . . . DINR wall reron the unitrecords . . . and
will earefully and thoroughly evaluate the evidence- and argument you submit o1 Febmary 19 and
st the hearlng,” Will you rely upon other évidence-and argunisrics. it maldng your decision? I
parficular, bus withewr Hrgitation; will yon receive othereyidence:and argurnents-from DNE seaff
6t consulmiits, whether at-the heanmg orotherwise? Through our submissians on Febryary 19,
thie Owmers have provided notice of the evidence and srgiinents on.which we mténd to relym

‘these proceadings. The Owners again'request notice and an ‘opportunityte be heard on any
ather evidence or arguments that you.may rely upon in making your decision.

Your lewer does not respond wo the following requests.in our Jerters of February 8, 2008:

1, -assurances that you, in yout capacity as decision-diaket, have riot had and will not
have undisclosed communicanpns with DNR staff regarding the subject matter of the
hearing;

2. an opportunity to rake testimony from DINR staff at'the hearing regarding specific
DINR documents in'the record; and

3. an opportunity i seview prior.1o the hearing DINR documents:that are riot in the
record but directly réhie to or support specificallyidentified DNR documenis-that
aré i the record.

We believe these procedures-are-essential to-a fair-opporunity to be-heard; and we request that
you thmelyrespond. to these réquésts or give riotice that you deiy therd.

You furthér state in-your letrer that: you have asked the hearing-officer to convene a
prehearing; tpnference to address procedural issues and that you have arranged to-hold the
‘hearing in ther AOGCC's hearing room: Given thar the hearing will commence int eleven days,
we ask that the prehearing conference be held this coming Tuesday; February 26, 2008, We
Further fequest that the preheariig conférenice be formally recorded. We believe that the
AOGCC hearing room will norbe adequate to accommodate the many partes and witnesses:and
thus request that you relocate the hearing to-a larger facility:
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RUIRYRIYS Lr1an

Thoxms E.Iroin
Comrmssxoner

In your lerter of Jamuary 28,2008, youstate, “This is 2 DNR admmistrative proceeding
on:the. question. of remedy. The: procedurc 18 described.in 11 AAC02.010 et seq.” But'the
pracedures in 11 AAC 02 are'procedures on appeal or reconsiderarion, “This is not an appeal or
reconsideration, DNR. d:sapproml of-the- proposed plan of develepment was affirmed by Judee
Gleason. Thete is-no decision 1@ appeal to you,-or to-isl yoti ta Fecorisider;.in these proceedings
on rémand.. We believe it is improper for DNR to.conduct these procccd.mgs ‘without
prescribing appropriate procadures. Accordingly, we request that you give notice of the
ptocedutes applicable to these reémand proceedings.?

The Owners: request that you timely respond to these requests, Inorder to provide the
Ogwners with adequate time t6 prépate for the hearing, we request that thie response be provided
no later than the prehearing conference requested above.

Absent a specific wntter waiver; the Owners do not waive (§).the requests miade to you.in.
their lerter of January 18, 2008, (ii) the requests made in their letters of February 8, 2008, or (ifi)
thé-right 1o request additiorsal prOLedures i the course of the remand proceedings,

: Furthermore, 11 AAC 02:010 ¢t seq. were not adopted until alter the effective date of the
PTUA, August 1, 1977. Under Judge Gleason’s decision, it is doubtful that these regulations
apply to these proceedings. Decision on Appeal, at 33 - 36.
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‘Thomas E. Irwin
Commissianer
Februaty 21, 2008
Page 4

Very Truly Yours;

Susan G, Qrlansky ,
Aftorneys for BP Exploration (Alaska) Ine.

Stephen M. Ellis
DELANE Y WILES, INC.
Attorneys for Chevron US.A,, Tnc.

Spencer C..Sneed
DORSEY &WHITNEY LLP
Auomeys for ConocoPhillips Alaska, e,

Douglas J. Serdahely, Esq.
Kevin D, Callahan, Esq.

PATTONBOGGS LLP _
Aunorneys: for Exxon Mobil Corporation,

‘Québ'c-ha'lf. of all Appellarits

DS/ yrwe

cce Kevin Banks, Acting Director, Division of Oil & Gas
Nan Thompson Division of Oll & Gas
Richard Todd; Department:of Law
Marle Ashburm, Ashburn & Mason, PC
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State of Alaska

Department of Natural Resources
550 W..7" Averiue, Suite 1400
-Anchorage; Alaska 99501

In ré Rémand Proceedings Pirsuant 16
December 26, 2007 Qrder of Superior Catirt
Régarding Point Thonson Unft Agreement

I. Introduction
A, Tdentification of Witness

1. [ am the Campanile Professor of Mineral Law gt Louisiana State

University Law Center dnd Ditector of thé Louisiana Mineral Law Institute; I have been a

subjects, various oil and gas courses and-administrative law-and pracedure.

2. A trug-and corréct copy of my curriculion vitae is attached as an Appendix
to thigreport. This identifies thecases in‘which I have testificd as.an expert at trial or by
depasition.

3. [ have been retained by Exxon Mobil-Corporationto.address the issues:
disetissed in this-affidavit. However, the words. and views peserted i this-affidavit are
iy oW,

‘B, Areas.of Relevant Expertise

1. . Thave served as:dn expert witness In.oil arid gds matter's i number of

statessand abroad dnd have worked on 6l -and gas matters, including unitization Issues, in

royalty interests, division orders and pooling and unitization 6fsuch interests since 1

began my employmment as an attorney 34 years ago. [ bave been recognized as an expert

Louislana State University and its Law Cenler are in no way involved in my participation in this
matter: the opinions expressed herein are based on my own experience and expertise and do not
represent any view of the University or Law Center.
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witness on oil and gas issugs in courts-and arbitration proceedings. For approximately
'Wh'ichum'ade me responsible for-most-sigte-related pooling and unitization'matters: On
several oecasions [ have sérved asah attorney for the state of Louisiang, including as-an
attorney for the Louisiana Departient of Naturs] Resources. Th-additien, I.have had
‘direet imvolvement in unitization issnes:far the Prudhoe Bay. Fleld on sevéral ecasions
since 1984, in particular for jssugs arising from the Prudhoe Bay Unit Ogrerating
Agréemedt, Fora time ['was:an officeradd shareholder ofa gas utility company
operating n Prudhioe: Bay. I havé-authiored 4 report and directed & projéct on podling and
unitization for enhanced oil recovery for the Office.of Technology A¥sessiiierit of the
United States Congress. For nearly thirty years I have been the Reporter for the Mineral
Code Cotnmiftee of the Louisiaha Law Institute, and in that eapacity have had a-role in
Louisiana oil and gas Jaw reforn.
2. I have authored or co-authared numerous articles:and publications on oil
and gas matters, including the miatters dddressed in this expert report. . Among these:
). lam (with Professor Bruice Kramer) responsible for tevising and updating
the widely-used treatise on oil and. gas law, Williams & Meyers, Otl.and Gas Law
(updated annually);
).  Lamthe. (with-Professor Briice ICramer) co~author of The: Law of Pooling
and Unitization (3d. ed. 198%) (wpdated annivslly);
¢).  Iamthe co-anther éwith:Professors Maxwell and Cramer) of Oil and Gas,
‘Cases and Materials (8th.ed. 2007);
dy.  Yam the editor 5f Ok aid Gas-Lusw for a New Centiiry: Pracedent as
Prologue (1998); and
€). [ am the co-author of Economic Regulation: Energy, Transportation andd
‘Utilities (with Pierce ard Allison): Michie/Bobbs-Metrill, 1980.
C.  Purpose of Analysis
[ have been asked to provide my opinion concerning issues that have arisen in the

captioned proceeding. Specifically, I have been informed that the Department of Natural
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Resaurces (DNR) rejected a plan of development proposed by the Owners: of the Point
Themson Unit in 2006, The matter is rinw before the Commissioher of ihe Deparfment
of Natural Resources to consider the appropriate remedy following; that rejection. DNR
lias advised that it.is considering termination of the Unit and has Tdentified no alternative
remedies, The Owners have provided & new plan of developmentito DNR: for the PTU as
aproposed remedy:- I have been asked ta respond to-the: follawing quiestion: “Based on
your professianal experience and-knowledge of the oil and gay.industry and itsregulation,
aind the tetmis of the Point Thomson Unif Agreement, the Point Thomas:Jeases and sfmilar
documents used:in.-ihe oil sid gas-indbstey, atid.the-Alaskan statufe and regulations
addrassed inJudge Gleason's degision renfanding, this mattef ta DNE, what are the
procedures and remedies that are appropriate in this situation?”
. My Understanding of the Essential Factsand DNR’s Pasition
L. The State of Alaska granted ledses to Owners beginning in the' 1960s. As
lessar, the State, through the Comumissioner of the Department of Naturat Resources,
eriteréd. ifito the Point Thomson Uit Agreement (PTUA} with.-Ownegrs, effective August
1, 1977. Pursuant to the leasas, the PTUA,.the Point Thomsen Unit Qpérating. Agreement
Owners drilled wells that are capable of producing significant quantities of hydrocarbons
{from reservoirs subject to the leases, I decision issued-in‘September 2003 and
amended In-Qetober 2008, the Director of the Division of Oiliaid Gas'rejected the POD
submitted by the operator on behalfof the Owners, held the PTU was in default, and gave.
the Owners an. opportunity to cureihe unil defanlt. The basis for the decision evidently
ivas that DNR conchided thit development coild take piace af a faster-pace:than the
lessees be)leved economlo or prudent. Ori appeal the Commissioner of Natjral Resources
declared the Unit to. be terminated in Noyember 2006 and decertified seven wells that had
been certified as capable of producing in paying quantities. The apparent purpose and
anticipated effect of sa doing whas 1o tefminate the leases. The plan of DNR is evidently
to lease the same acreage again to third partics who would take over the reservoirs
discovered by the Owners ajong with the wells developed by the lessees at their sole
expense. The Scptember 2005. décision. stated that it was time to “give new: lessees had

[sic] a chance to develop the known hydrocarbon resources wiihin the PTU.” DNR
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apparently contends that it has power to tefminate administratively its own leases and the
unit agreement unless judicial action is:specifically required by statute of féguldtior. The
Commissioner’s November 27,2006 decision states that “it matters not what.a
Réssonably Prudent Operétor would da,:the stateis enfitted to terminate the PTU. [p..
18]: On appeal to the:superior-court, Judge: Gleason affirmed.the DNR's réjection of'a
propesed 22™ POD but reversed and remanded to afford the Ownets an.apgortinity t' be:
heard before the agency asfe the nppropriate remedy when the DNR has rajecteda
propiesed POD for the Poiit Thomsan Lnit.

2, I'do not understand that DNR ctaims: that the Operator and-Owiiess wére-in
hreach af the leases ar'the PTUA prior fo the submisston ofthe Twenpy-secotid Plan of
Develépment on August 31, 2005. Rather, il appears to me that DNEK asserts that the
Owneis" failure to present'd POD atcepitabile to DNR is a “default” under the PTUA, and
that INR has no duty to-spetify.any criteria that would miake or définé an.acceptable
POD,

3. My understanding of the Owners’ position is not that DNR must-accept any
Plén of Deévelopment they propese.that meets the standard of a.reasonably prudent
‘operator but instead that:

a) if the Department rejects a POD, it cannot do so on & basis inconsistent with the:

PTUA o that requites the Owners to-adhére to a plan that violates the reasonably prudent
opierator standard.

b) the Department must follow thc_ipr‘ocedures of section 21 of the PTUA if it
wishes to.modify a POD orrequire ary increase in therate of prospecting and
develepent (but which-may riot excéééd that which would be undertaken. by a reasonably
prisdent.operator);

¢) the Department has no-authority-under the PTUA, the DNR. regnlations; or any
Alaskan statute-to terminate the Point Thormson Unit, which hag wells certified as capable

O‘fproducing in paying quantities, without judictal procedures.
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[I1.  Opinion
The leases and unit dgreement between the Owners ind DNR are confracts and
establish property rights and interests. The interests.held by Qwnefs and maintained by
‘the PFUA have been acquired throngh great eosts and are of enormions value to the
intesest owriers. DNR carinat unilaterally terminate those inferests Because it believes it
«can do better-by entering into néw contracts with hew parties whe would henefit from the
exploration'and, development accomplished under the existifig Jédses and unit agreement.
By the express pravisionof the PTUA-and nnder the terms.of theJeases the performance
of the.opérator and lessees is to'be:messured:by the reasonably prudent aperator:standard.
Uniless 8 lessee or the .oj_j,eratbi‘-':ié in.iMaterial. breach of this standard, the-unif.and the
leaseg canmot be lerminated. A 18580 must establish such a bredéh.hds aécurred in order
for a-court to terminate a unit or lease for breach or default by lesses:or operatoir. In my
opiionthe PTUA and leases are not subject to a special limitation:or condition under
which tetmination occurs automatitally. IfDNR decides to reject a proposed POD;, to
fulfill its duty of cooperation for mutual benefit to both parties it must determiiie what
POD a:reasonably prudent operator would propose and undertake:that would also protect
the State's legitimate interests: If DNR believes that the Operator has failed to fulfill its
duty to performas a reasoriably prudent.operator, it:must seek a court adjudication of this
contention; and the Owners must:be glven an opportunity to comply:with the court’s
ascerfainment of what developmant wounld be undertaken by a reasonably prudent
.operdtor, At the very least, coopétation for the. mmutual benefit of the parties to the leases:
4iid unitagreement arid to fulfill its dutiés o serve the best interéstsofthis State, DNR
must;specify criteria for determining the contents of atagceptabls POD. My own review
of the:Plan of Development proposed-ynder date of February 19,2008 leads me to the
coiiclusion that it satisfies the standatd of ‘a reasonably bmd'ent opérator,'is:conSi'stcnt-\
with good and diligent oil aiid gas engineeting atid production practices, and would be in
the hest: interests of the State, It is.also my opinion that termination of the Point Thonisen
Unit would delay the development of the oil and gas reservoirs withis the Point Thomson

Unit Area.
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Iv. Basis for Opinion; Analysis:
Al What Unitizirtion is.
. A fundamental-princtple of oil and gas law is the'rule of captiire. It stems

from-the fact that oil and gns are: fugaeious minerals; that is; they have the: property of
being able to move aboiit withii-a teseivoir In which-they are-found, Follawed by every
jurisdicrion within (he'United States, the rufe of captiire is:ta the effect that a landowner-
‘mayproduce-oil orgas from 8 well facated on his-Jand even if this 6il 6r:gas was
otiginally in place under the surfaee of another landowner, so long ps the producer does
ot phygically tréspass on the.other’s land. The. othierlandowner’s:recaurse against
drainage of the petroleum nider fifs propesty s the riilé of captiiie-itself he may drill a.
well:and produce the hydrocarbons and thereby prevent their migration:to the property of

anather,

2. The problem With-the-rule of capture has been ihat ik-engourages too rapid
development of oil and.gas. A Jandowier or the landowner’s lessee. must drill to-recover
the pil.and gas hentéath the property of they will be recovered by a rieighbor and lost
forever to-the landowner. Overdrilling results from a rush te recover the-ofl and gas
before it is produced by ancther owner, and overdrilling causes the natura) pressure of the

Teservoir to be depleted too rapidly, thereby leaving ol in the ground that could have

been recavered with: sounder engineering practices,

3. Recognizing that the:rule of capture was resulting in grest loss of
reseurces and excessive production of oil, the producing siates began enacting legislation
to'modify it'in the mid-1930s. To prevent excessive drilling the states.anthorized
regulatory commissions to promu)gate well spacing rules, limiting the mumber of wells
that:can be drilled in a given arca, such as a-40:or 80 acre block. In general,.in each major
piciucing state special spacing riles aré established for eacli ditferent figld and
exceptionsanay be granted tpon showing of good cause. Well spacing alone would not
be enough to overcome the problem of excessive production, for-a producer might
continue 10 produce at an excessive rate in such a manner asto deplete prematurely the

natural drive of the reservoir. To overcome this, the states establish well allowables; that
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is, they set a limit to the amount of oil or gas that can be produced in.a morth from a field
orwell,

4, State.regulation of-well spacing and production can cause:significant
problems that must be Gveteome by the producers thermselves or by additional
regulations. I there can be-only ote:well within a-given area and therg are several parcels
of land with different . owners, some determination must be made as to-whp will beable -t
well, Theintagration-of the various intargsts withihi the area forthe purpese of creating 2
Arilling unit for development of:a well and sharing of tlie proceeds is kneivn &5 pooling.

3. Pooling then refers to the bringing together of the different interests in a
given drga so as.to integratethe acreage necessary for establishing a drilling unit, and it
inay be woluntary or.compuisory. Virtually all states with production of oil-or gas have.

compulsory pooling statutes which can‘apply when the parties are.utiable 16 reach an
agreement for voluntary pooling, Pogling does not result in the reservoir being Ireated as
asingleentity. It does reduce the numbeér of competitive properties within a reservoir,
but there will still be competitive-operatiohs among the unifs.fo the sxterit-permitted by-
taw,

6. Often when there is-pooling the working interest owners (those bearing the
gosts of developinent) will enter into. 4 joint operating agreement that allows orie of thém

to be the:operator of the pooled upit. ThisIntegration of operations.uflows the more

- efficient production of the ail and gas.

7 Thé miost efficient;and productive inethod of prodiicing o1l can be
achieved oaly if the entire reservoir can bie treated as a single produgirng mechanism, ice.,
whe the reservoir may beoperated without regard to property lines. This-becomes
possible-when one.owner or lessee owns or leases the rightsto the entire reservoir or
when.all the interest holders in the réservair unite for a coopetative plan.of development,
When owriers of interest do come tagether for such a purpose for development of most or
all-of a reservoir this is referred to as unitization. It is much the same in principle as
pooling, for it is an integration of interests, and as with pooling it may be voluntary or

compulsory. But it is much more complex than pooling in attempting to reach agreement
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on cast and production sharing, and the statutory schemes for compulsary unilization are
more difficult to comply with-than for compulsory pooling. Unitization of most orall of a
reservair is very desirable ar isrequited:in order for there to be application of enhanced -

recovery techniques-to a reservoir and the maximization: of praduction.

g3 Ideally, unitization should take place at the first discevery of a reservoir
ccapable;of producing hydrocarbons:in cammeicial quantities, oF éven during the
exploration phase. Howeyver, this is often not feasible, for it.is:only thiough drilling a.
fiwnber of wells—with. information from the: first wel) and subsequent wells going on—
thiaf the parameters. of the resérvoir cin be.established, Only when the characteristics and.
theHimtts of the. Reld are genefally knowi will the partiss:with dn interest in the field be
willing and able to unitize. Prior to that titve, they would rusi the risk of agreeing to share
production of petrolewm from under their lands with partles who had 116 petroléum under
theirs. Itis only afier drilling'thak it is;possible to make an intelligent assessment of the

basis upon which participation in.the production from the reservoirstiould be established.

9. Once it is clear ta'sopie.of the parties with interest in‘the reservoir that
unitization is desirable, there'js the problem.of determining who may uridertake the
uiiitization. Without eéxpress authosization, either in the lease:or by separate agreement,
the lessee is not able to unitizs the interest of the royalty awners'to whom it must pay

royalty. The lessee may unitize its.own intereyt— that is, agtes to Shire with anvthor thie
percentage of production thaf it:owns—but without the consent of thc,r'oya‘l'ty‘ awnet(s) it
may notagree with others to treat the potential production aftributable to the royalty
interest from the leased acreagg-on any basis other than the otic-eighth (or6ther fraction)
igoing to the royalty-owners. Where the same lessor grantsall the leases avera reservoir,
such as with the Point Thomson Unif, the lessor has-every reason.to.desire the unitization
to achieve the greatest and most effigient recoyery possible.

10.  Fieldwide or reservoirwite tnitization is accomplished generally through
two telated agteements: the uritization agreement and the it operating doreement. The
unitization agreement is among all the paities, both working interest.owners and royalty
owners. [tis an agreement for development and operation forthe récovery of ail and

gas within the area made subject to the agreement as a single consolidated unit without
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regard to-separate ownerships. [t provides for the allocation of ¢osts and benefits on a
basis as'deflned in the agreement or in.the related operating agreement. The integration of
separaté and often divergent ownershilp interests necessarily requires careful negotiation,
wliich may extend-over years.

11 The“participation formula” (share of unit preduction deoriiing to the
séparate:ownership interests) is the heart of the unitization agreement; Ag steh; it
formation of a reserveltwide unit. The: ideal is that éach operator’s share of production
from the unit shall’be. in. propartion to thecontibution which it niakes to the unit.

12. The “vhit operating agreement™ is the agreement exgouted between the
working interest owners in.a.unit that describes the voting mechanisms; the operational
details.and the-cost allocation formulas) for the implementatian of the usiit agreement.
Theroperating agreement containg a-legal statement of matters ¢ongerning the
participation formula and adjusifnénts thereof, provisions far enlarging the unit aperation,
cost allocation, operational procedures, and matters pertaining to titles, éasements, and
term. Furthermore, the selection.of the unit.operator is gcnerﬁl"l':y specified. i this
dacument; the unit operator is-usually the Jargest leaseholder in the unit and is
responsible for the general supervision of the unit aperation: Thepurpose:of the unit

‘operatiig agreenient car be deéscribed asbringing about functional lntegration,
centralization of management,;and economies of scale among the partles to the operatirig
agreement for their interests, which have been consolidated through the unit agreement;

B. The Poini Thomson Field - Unitization

1. The lgases thatare the subject of the PTUA were grantéd beginning in the
1960s and.many are.on the Alaska state lease form DL-1. These leases credte-a form of

praperty right, acquired for valuable consideration from the State-by:the Owners. The

Teases establish rights.and duties for both lessor and lessees.

2. The Point Thomson Urit Agrecment is typical of unit agreements of the
periad, i.6. 1977 when the parties agreed to its terms. Its purpose is o “conserve natural
resources, prevent waste, and secure other benefits obtainable through development and

operation of the area subject” to the agreement. The PTUA recognizes the existence of
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the rights of the lessees and uses property law terminology to-describe therights and
duties-of the parties to the Unit:Agreement: “19. COVENANTS RIUN WITH LAND.

Thie covenants hierein shall be-construed tG be covenants running with-the land. with
respect fo the interests of the payties hisrety dd their siccessors In intetest intik this
agreement-terminates:’” Thus DNR hagrecognized thatthe Qwners enjay property rights
‘uridef tiig PTUA aiid that the PTUA imposes property-related duties upan the covenants
«of the paities, including DNR. These covénants are both expressand implied. They
‘vontinue unti the PFUA terminates. Paragraph. 20 of the PTUA. proviies the only express:
means by which:the PTUA may beterminated. It does ot allow the Commigsioner ta
terminate:the PTUA unilaterally by his awn rejection of a PO

3. Section.21 61'theé PTUA does provide authority to the Direclor “to alter or
‘modify from time.to time in his discietion.the quantity and rate 6f prodiiétion . ... .”
However, this discretion is constrained fo specifics set forth in the paragraph and the
‘Director-must state in the order of alteration or modification the purpgse of the alteration
éi“modification and How the puiblic:intérest iste: be served thereby. The paragraph
provides that the Director may altée or modify the rate of praspeciiig ot dévelopment.
“when such alteration or medification is'in the interest of attaining the ¢onservation
objectives stated in this agreement . . . .” Thus, the diseretion. of the: Director is strictly
corifined to attaining the consérvation objectives of the PTUA, The Director is not vested
witlt anthority 10 require additiphal developrment simply to énhatice the revenue prospects
abthe State. In fact; the Director and thia: Commissioner. have not saught to.modify. the
rate of prospecting or development at all under section 21 of the PTUA, The PTUA does

not confemplate-or provide for the termination of the PTUA when the Director or
Cotnmissioner does not heltave the Operator’s. POD.i5 adequats, Réather itauthorizes
within {he’confines of the tegms of the PTUA. These terms are binding on DNR.

4, It isirare in umit agréemerits. that the royalty ow'riér’-hé}an.e{ppr.ov'al poweér
over the development decisions of a unit operator. [ see no regson to read section 21 of
the PTUA as contemplating the rejection of a POD as a basis for terninating the PTUA.
Moreover, in exercising its approval authority, DNR is acting in the proprietary capacity

of the State, not in its police/regulatory role.
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5. Equally important, the PTUA provides explicitly the manner in which the
atithority under Pacagraph 21 1§10 be exercised. There must be-notice and hearing on the:
rate of prospecting and development and the Director”s autliority “shall not be exercised
in.a manner that would (i) rexuice any increase In the rate of prospécting, developmént or
productiofi in excéss of that required under good:and diligent oil and- gas enpineering and
production practices .. .." This lastphrase is derived from and consonant with the
Alaska conservation statute’s:definition:of “waste”, AS 31.05.170¢1S)(A)..In.my opinion
the statute and the PTUA are concsmed with. preventing the inefficlent, excessive, or
iiproper se of, or unnecessary dissipation of) reservoir enexgy; and tha locating;
spacing, dtilling, equippinig, bperatingor prodiicing of any oif or gas-well In.a manner.
whichresults or tends to result in redticing the quantity of oil ot gas to be récovered from
a pool. It is not a basis for terminating a'unit or lease to obtain additional tevenues to the
state.of Alaska. This concépt:of waste in relation fo:good engineering practices was a
matter addressed in 1996 Opinion Attorney General No. 3, AQGCC/DNR Unitization
Jurisdiction A.G. file no: 663-96-0121 (July 3, 1996, pp. 30-31,

6. Paragraph. 16:of the PTUA provides: “CONSERVATION. Qperations
hersunderand production of unitized substances shall be conducted to provide for the
most ecanomical and efficient fecovéry of said substances without waste, as defined by
or pursuant to state law-or tegulation.” This provision is binding upon all the parties to

the Unit. Agreement, including DNR. The Operator must comply with this provision in
submitting any POD and DNR must-apply jt in granting or denying approval:to:the PODs
siibmiitted by the Operator. The Comitnis§ioner-is implicitly required to determine that.a
proposed POD does riot “pravide for th iiost écotiontical afd éfficient recovery. of said
ssubstances withput, waste” and:thatan alternative’ POD-would “provide forthe most

econemical and efficient recovery of said substances without waste™

7, The Point Thomsoti Utiit Operating. Agreement 5 the ptcdu"(j;,t of years of

study, experience and negotizlion among the working interest owners. They have:

amended the PTUOA to facilitate cooperation and development in a timely manner and
to recluce potential conflicts of interest in unitized development. In particular they have

modified the voting protocol for operations and have provided for an alignment of
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interests across depths. 1 beligve that. it would take years for-any nev lessees to achieve
this level of cooperation.

. The State as Propyietor.

[.  -Government aats jn two.capacitics with respectito its lessees: it is. both
propristor-and regulator. Asa propristar or landowner, it has the:saitie-interests and
concerns-as other landowners; with a primary interest i maximizin g étarn. Tealso has
limits-on-its authority similarto qfher fandowners; 1,&., It is bound by its esvn conitracts..
The United States Supreme-Court hag said-of a siate’s contract; *This js-a.caontract; and.
Althougha state 1§ & party, it dughitto:be ¢otistried according te these well established
principles which vegulate contracts generally.™ Huidekoper's Lessee v. Doiiglass, 3
Cranch 1,70, 7 US. 1, 70, 2. L.Bd: 347,:369 (1 805). See also Merrion v: Jicarilla
Apache Tribe, 455 U.S. 130.(1981), which also distinguishes the:diml roles-of a
povemitiental entity. Similarly, the Texas Sitpreme Court has held: “[W]hen the state
becorijes a party to a-contract With 4 citizen, the same law applies to it-as uiider like
40607, 229 8.W. 459, 460 (1921). The modern oil and gas lease gr__aﬁfedlb}: a
gévernmetit body is'a form of property interest; Union Oil Co. v. Morton, 512'F.2d 743,
747 (9th Cir.1975): the “ledse does corivey a property interest enforeéabile.against the
Government : ...

2; A-notable aspectof this proprietary role is that:government is'the biggest

landownerin any state. Ne-private landowners.can equal the'magnitude: of govermmentdl

holdings. This means that government.has strong bargaining powet: Statg essors-cart

dream: of with-private owners, who ofien must accept the lessee’s terms.or have no lease

‘atall. States have so much l4dd that'they can hold public auctions. for their [eases that
bring top dollar in borus, rental and royalty amounts. They can inefude multiple royalty
provisions that allow them to:insist:on‘the highest method of royally calculation. The
states’ resources. are such that they can have full time staffs to- monitor royalty collection
and audit payments. These qual'iti,eé flow simply from govemnment’s size and extent of

holdings, not from the status of savereign. Because of this bargaining power, the role of
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lessor-and lessee is such that state 1éasés may be read against the government, rather than
againstthe lessee, as the court guoted in the next paragraph states.

3 An Alaslcan federal court has applicd the: foreguing principles in treating a
contract between a govermnment body agting in a propriatary: capacity aslessor as bound
by drﬁ'i'néi'fyr'ule”s of cantract.and 6il-and gas-law. The court in Stapdard Gil Co. of Cal. v.
Hickel; 317 F Supp. 1192, T197-(D,C:Alaska 1970), said:

The Government's-cights end:chligations as:lessor of publia laids arg no
different from those afariy-other lessor. . . . The rules: of construction
-applicable to Gavernment contracts are ;he same rulesapplied to.contracts
between private parties. . ... The rule that omissions and ambiguities in a
‘confract are constroed most strongly against the patty who prepared the
instrument, Restaternent of Contracts, § 236(d), is notvitiated by the mere
faot that the federal poverriment-drafted the instrumsnt. . - Any
confusion caused by the failure:to. expressly provide for the situation. in
which a lease previously comuiitied in toto to a unit agreémenit-is partially
,;’,hmmated by contraction must be charged to the party who drew the
ease.

Similarly, a federal court sitting.in California ruled along the same [ines:

“the government’s role is faken to be no different frowr that of any private
lessor or proprietor; for while-the Kettleman Hills lands involved are
public mineral lands, and-as such until their-disposition are under the
supervision and control of Congress, the government as to such lands acts
in proprietary tapacity; and treats with them ii the same Way as-does the
private latfidowner. Régardless of the type of lease Congress might
authorize, d lease-exevited in accordance with what [t has-authorized
bacomiss a private, tontrattual matter and is to be intérprefed.aecerding to
the general rules of law respecting contraets between individuals.”

United States v. Generat Petrbleiim Corp., 73 F.Supp. 225, 234 (S.D.Cal.1946), aff'd,

Continental Oil Co. v. United States, 184 F.2d 802 (Sth Cir.. [950):

-4', The Ninth Circuit Court of Appeals has ‘dist.ing.uis'hed between the

743, 747 (9th Cir. 1975). Becduse ofithe property nature of lhe il and gas leases at issue

there, the court ruled that the Departiment of the Interior did not have the power to cancel

.or tertiinate the leases. The Court declared:

without congressional authorization, the Secretary or the executive branch
in general has no intrinsic powers of condemnation. ... . Congress’ clear
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concern to distinguish policé pawet regulation from invasion of property
rights in these leases conyinces us that Cangress did not confer powers of
condemnation upon the-Secretary by implication.

S Judge Gleason; responding to the State's assertion that-when the PTUA is
sifent,-the:agency hasthe inherent authority to administratively terminate the unit tinless
Judisial aetion is spesifically réquired by statute-or applicable.regulsiion, ruled that the
‘power 1o terminate the Unit. {1l within the agenty’s broad stahitory powers. (Decision.on
.&ppeal pp. 30-31%. Howsver; 1 befieve this fails to account for Court’s:-analysis of
.Implied governmental authority in Linion O v. Morfon, Het decision relies: in part on

14 P.3d.456 (Alaska 2000)(White 1) 5nd.Parica v. State, 924 P.2d 432 (Alaska 1996).
Boesche did not recognizs any tmplied authorlty of'the Secretary of the Interior to cancel
a valid lease. Rather, the question addressed was whether the: Secretary had the authority
to-Gancel in an administrative procesding a lease that had becnvgranfed{in‘ viclation of the
Mineral Leasing Act, even though theré.had been no wrongdoing on the part of the
lessee. The Court ruled that the “general powers of managemernit” gave him the authority
to:cancel a lease imvalid at its inception. Because the-1éase had neverbeen valid the
Seotetdry’§ “cancellation” was no more than an exergise of a “powerto-correct
adminisirative ervors . . .” 373 U.S. 485, The later case of Unian Ot v, Mortor made
cleat that the-Supreme Court in Bpeshe had-not recognized dny inberent authority ofthe
Seerafary fo-cance} vatid leases. Sitnilarly; the Alaska cases of White v, State and Daricé
v; Stare stand for nothing more that the general principle of administrative law that.ane

‘miust exiaust in  available adiiiistrative remedy, expressly provided forin.exlsting
regulations. They do not recogsize-an implied substantive authority to terminate an
atherwise valid unit or lease.

& Under 1t AAC 83.374 (d) the Coinmissioner may seek to termiinate a unit
agreement only by judicial procgedings with respect to a unit it which theré is a vell
capabile of producing in paying.quantities, The regulations in my. opinion make clear that
the Department recognizes there:is no inherent authority of the Commissioner to
terminate a unit or a lease, whether one fooks to the authority of DNR in 1977 or 2008.

The DNR: approach of decertifying the relévant wells administratively, contrary to prior
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DNR practice, seems to me atr effort to evade the DNR’s own regylations. See Gleason,
Decision.on Appeal, pp. 14215, 20),

7. The-Alaskan regulation cited above parallels the freatment of the same
1ssue upder the Mineral Leasing Act.of 1920. That statute vests the Sceretary with
auibority: to-cancel-a lease administratively when there has been a failure upon the part of
the lessee'to comply with the provisions:of the lease. Haowever; the Secretary’s exptisss
aithority-is limited to the cancéllation of leases covering lands ihaf do not gontain a well
capable-of produsing oil or #as in payitg duantities, of léases not committed to an
appraved onit agreement that contains 4 well capable-of produciig wnitized substances il
paying quantities, To:canest such leases,.a judicial proceeding'must he ¢smmenced in.
federal district courf. See Randy L. Parcel “Bxtension, Suspension, Termination, and
Reinstatement of Leases,” Roeky Min. Min. L. Fdn, Law of Federal Ol and Gas
Leases; ch. 14 (2007).

D. The reasonably prudeat operafor standard

L. The prudent operator 6t reasonably prudent opetator standard is a term
used in the oil and gas industry; in the ¢ourts, and in arbitration and-administrative
proceedings as 2 measure of a lessee’s or operator’s conduct or performanice under a
leage; -a unit-agresment or ajoint operating agreement. [t is most aften used as the test for
determining whether the lessee or othiér. party has breached liig implied c§vénants or
express provisions of the contract. Thelessee is held to that performance of the covanaits
that would be made by an ordinaty, prudent operator under the same:ot similar
circumstances. It is also used to-determine if a lessee has continued production in paying
quantities-for purposes of:the habendum clause-of a lease, Cliffonr v, Kooniz, 160 Tex. 82,
325 $.W.2d 684 (1959). Iir bil and gas.matters, the prudent operator standard is the
cantract equivalent of the reagsonabile. man standard applied in fort cases. The prudent

operator standard is defined as follows:

The prudent operator is a reasonable man engaged in-oil and ges
operations. He is a hypothetical oil operator who does what he ought to do
not what he ought not to do with respect to operatians on the leasehol.
Since the standard of conduct is objective, a defendant cannot justify his
act or omission on personal grounds or by reference to his peculiar
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circumstances. It is no cxcuse that defendant failed to:dril] the offset well a
prudent operator would-have drilled because.defendant is:shert of cash,
over-commifted on drifling programs; has no need fof tare pr.csduc,ﬁ'o'n,, or
prefers 1o spend his:mongy dii-othier things: In.short, the question ig-not
-what was meet and proper for this defendent to do; given hlgpeculiar
circumst&nces, bist what. 8 hypothetical operator- acting reasonably wonld
have done, given circumstances.generally abtained in.the lovality.

‘Pat Martin & Bruce Kramer;, Billlams & Meyers Oil and Gas Law-§806.3

(2007)

2. Imany-contrapt ixwhich pnw party has promised e performapice ratiier-thar
anidentified achievénient, it is virually insscapable that one:must fest that per formarsoe-
by som staridard, siich as gapd faith,.or “pood faith businessjudgment”, prudent
operator, best efforts or fiduoiary, Attomieys, doctors, and tedchiers, among others,
normally do not promise particular results-or achievements but instead-that they will usé
feasonable efforts in the performance of their services, Evenif a patient dags not recover
from an illness, the physician Who-has tised reasonable efforts and skill in freatment of
the patient has not breached hercontrace.

3. The oil and gas lease is a special type of conteact, thiough it 1$ by no means
unique i the feature I shall identify; This feature is that while the interests of the lessor
arid lessee often coincide, they will divierge when the degree of effort by the lessee is at
issue. “The lessor virtually glways holds-at interest-that bears nd costs.of Speration.

Hence the lesser often will expect-or demand expenditures by the lesseethetbear no

refation o the costs that must be ineiirred by the lessee. For example, ifthe lease provides
{or a royalty of 12.5%, and & weéll-on-the-Jgase will produce $1,000,008, the lessor will
teceive $125,000 everr if the well would:cost $16,000,000 ta:drilt The lessor enjoys tlie
royalty even while the lessee-loses an enarmous ameunt of meney and the expenditure-is
wasleful. This feature explains the-ubiqulty. of the prudent operator standard’in oil and
gis:cases. 1t is o avoid the interests.of one. party, the non-cast béariny paity, from being
‘the. sole measure of the performance of theother uader the contract.

4, Commentators, including judges, have long called attention to the
divergence of interest between lessor and lessee in discussing the origins and application
of the prudent operator stardard. For example, Samuel H. Glassimire iti his 1935 (reatise
on the law of oil and gas leases and royalties stated that under most of the covenants of a
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lease the relationship between lessee and lessor is reciprocal, Butunder other provisions
‘thefr-interests diverge zind.'thé‘éd’tfél'a{ivé-:-iights.COmé into contlict. He:continues that “the
moment an implied covenant imposes the burden of apparently unnezessary drilling by

the Tessee to obtain tha‘r'produat, w‘ithou‘t*imposing any corrcsponding bhligﬁfﬁi’dn onthe

diverge; the lessée reli¢s on the ‘reasonable .dxhgcncc' clause to pmtecthrsz-nght_s inan
economic development of the leass, while:the lessor orrayalty owrier'is coficerned solely
with obtaining his immediate profit, regardless of the conditions arid circuimstances
controllirig the 1éssée in Kis-mandgement of the property:” Samuel-H. Glassmire, Law of
Oilaitd Gas Ledses and Royalties, §59, pp. 208-09 (1935): Glassmire called this
divergence of interests or conflict “the bane of the petroleum: industry.”

5. Glassmire’s identifieation of this feature of oil and gas relationships has
beeii riiore recently echoed by Judge Richidrd Posner; the jurist and [egal philosopher
most closely identified with “Law and Economics™ analysis.of law. In a:cage invelving an

implied.covenant to protect against-drainage, Posner stated the following:

[A] contlict of interést is builtinto any royalfy arrangement,-or any other
arrangement in whiclt ane party to-a contraet receives d percentage of
gross revenues, The [lessors] were entitled to one=sixth: of all il produced
under the lease, and this was the-eguivalent of a 16.67 percent royalty on
‘the. gross revenues (minus sellingcosts) from: the sale: of all the oil, Ttwas
amdtier of indifference to them, But intsnse interest toy [the. lessee], How
‘much the oil costto: produce, Suppose the oil had a valus of 100;:and cost
9010 produce:. Production would thex be-profitable from the:siandpoint 6f
the property.as a whole:and:of course from the [lessors®] standpolmt; But
[lessee] would fesemioney Because:dt would bear the entirg cost dind that
cost (90) would exceed its share of'thetevenues (83.33). A similar
cunflict is created by royalty arrangements between puhlishers and.authors
and by contingent-feé contracts. It i$ not, however, & tontlict that has:
-prompted the.courts to impose & fiduciary duty on-the sest-benring party to
such contracts, .

Martin & Kramer, Cases and Materials on Oil and Gas Law, 1. 432 (2007).

6. Judge Posner explained how the prudent operator standard came to be
applied in oil and gas matters: “Both the general duty of prudent operation and the

subsumed duty to avoid drainage illustrate the office of the common law of property and
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canfractsin interpolating into a contract. or conveyance provisjons that the parties would
almost certainly have agresd to had the need for them been foréseen,” [75.F.3d.at 1228).

7. In theinstant matter, the unit agrecment in section 10 itself provides
expressty forthe standard ofthe “ressonably prudent operator”, Under saction 18 of the
PTUA, the terms, conditions and provisioiis of all leases and other contracts related to
exploration, devslopment and-operatlon of the 3ubject lands are expréssly. modified and
amended ta conform to this standargd.

8. In prior litigation between plaintiffs — ihe State of Alaska, the
‘Gorniilssioner of Natiiral Resovrées and thie Director of the Division of Lands - and
deféndants who included Exxon and'the other major parties 1o the PTUA over the same
state lease form that pertains to-the PTUA, the DL-1, the court held that-an oil and gas
lease, including the Alaska DL-T, “is-mergly a contract betwaen parties and is to be tested
by the same rules as any other contrict” Iire ANS Royalty Litigation, (Memorandum
Opinion, March 13, 1991, Case Na; 17U-77-847 Civil), p. 39. The DL+, the courtheld,
“containis an implied covenant.of good faith and fair dealing that neithet party will injure
the right of the other to receivé the benefits of the agreement.” Id, Citing the classic case
of Brewster v. Lanyon Zinc, then Superior Court Judge Carperniéti rulgd that the prudent
operaforstandard is “an-establishied doctrine in the common law of 61l arid gas™ and is
“appropriately applied as a rule of decision unless inconsistent with-the-federal or state
constitiitions, or the Alaska statites:” Jd. P. 42. The: court went on-to rule that the state
canhot intpose a:more stringent-stantinrd on thie lessees-operating’ prstant ta the Jeasé. Iii
light of Indge Carpeneti’s precedent, I bielieve that Judge Gleason’s opinion to the effect.

that “DNR:did not erv when:it declined o review the modified POD under a reasonably
‘prudeit operator standard™ (Décision on.Appeal, p.23) is incorréct and is contrary to the
virtually universally recognized standard-of conduct in the oi] nd gag indusiry. I belicve
that this standard was applicable in Alaska in {977 when the: PTUA was sighed.

9. [t:is also well-recognizedin the oil and gas industry that-a lessee (or urnit
operator) has not only a duty to act as a prudent operator but also-a right to actas a
prudent operator. Thus where lessees/operators have delayed production from or shut in

wells to obtain better results for the mutual benefit of lcssor and Jessee their actions have
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been upheld. See Pack v. Santa Fe Minerals, 1994 OK 23, 869 P.2d 323% McDowell v.
PG'& E Resources Co., 658 S0.2d 779 (La, App. 1995) wri denied, 661 So.2d 1382

(both.roprinted 1n. Maxwell, Mattin & Krdiner, Cases and Materials on:Qil and Gas Law,
£2007)).

10.  Thefoundation.of the law of implied covenanis.and the prudent operator
staridard 15 in the contract principle-of cooperation, where contracting parties are
expeoted tawork for thejr mutual betefit in carrying.out the object of the éontract. This
prineiple Is explored.in the Oil:and Gas Treatise for which I am naw tg-author and editor
i the-section headed: “Origin-and basis of implied covenants; Principle of cooperation.™
Pat Martin & Brice Kramer, Willianis & Meéjers Oil and:Gas Law §802.F (2007). The
Treatise explains that the principle of cooperation requires that parties to dontract
cooperate. in order to carry out the purppses of the agreement: It is based itpon both the
reasonidble expectations of the'paities when they enter into an agreement and ethical
coneepts of conduet. The requireément of cooperation is fully. applicable to the oil and gas
lease, and it operates to raise both construetive conditions and implied promises. A
familiar example.of the constructive condition of cooperation is found-in those cases.
éXCusirfg'thc..lessee froni perforring.express or implied duties while the lessor
wrongfully bars him from-enitry on the premises or engages liim iti litigation over the

‘validity of the lease. The principle of sopperation is necessary in oil and gas leases

because of the many uncertainties aboul what may arise in the'course of performance of

the'lease, As'the Treatise discusses:
The nature of the leasing transaction indicates the propriety of broad
applicationrof the cooperation principle. [n mostinstanees, lessor and
legsce.cannot state specifically how future.operations.on the land are: to be.
conducted, Too many unknawn factors:will affect the lessee’s conduct:
peology, reservoir meohanies; tonservation regulations, economiy
conditions — all these and others will bear on.the lessee’s'operations.
Neither party wants to bind himselfto express, specifio contract terms.at a
time when the relevant facts are unknown.. In contrast to othér fields of
business, the oil industry’s basic procurement contract the oil and gas
lease is not designed to stabilize expectations in every detail, as, for
example, the life insurance contract attempts to do. The parties to an oil
and gas Jease leave open a number-of important matters, because both are

betler served if events, rather than dim foresight, shape future conduct. In
such a case, reliance on cooperation to achieve the fundamental objectives
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of the agreement is more than justified; it is unavoidable. And because this
is.the situation of the parties to an:oil- and Bas lease, the implication-of
promises therein does not regalre a court to choose betweed coriflicting
goals — the goal of'stabilityin the written word and the goal ofachieving

equity even at the expense of the wntlng Since'the tondict of operations
‘has not been prescribed by a writing, stability depcnds uponjudicial
application ef'the principle of cooperation riot'only in stérectyped.
litigation governed.By stare declsis but.in nove! disputes sg well.

Id.

Tl A second aspectof the prodent operator standard i that néitlier the:léssor
Tiai léssedcan have unfettered discretion fa determing whether the terms-of the, contragt
gre:being fulfilled. Turning againi to the céntury old but still relevantopinion of Justice
Van Devanter in Brewsterv. Lanyon.Zing, the principle of mutual beniefit means that

neither the lessor nor the lessea'oan be'the sole Judge of reasonable devalapment:

Thie object.of the operations being fo obtam a benefif or profit for-bath
léssor and lesses; it'seems obvious; in the:absence of some sfipulation to
that effect, that reither is‘madle. ihe-arbiter of the extent to- whictror the
diligence with which the operations shall proceed, angh that. otk -are
bound by the siandard of What is reasonable. This is the rule.in. respect of
all-other contracts where the time, mode, or quality of pérformarice:is not
-specified, and no reason.is perceived why it should not be-equally:
-applicable to oil and gas leases;

Brewsterv. Lanyon Zine Co.; 140.F-801; 814 (8th-Cir, 1905)(erniphasis
:‘added)

12,  Theidea thatthe lessor cannot determine on Its ewn thatthe:lessee s not
-in-compliance with the leaseris mersly. o-particular application-of a-findamental aspeet of
dus process and faimess in aiiy l&gal coritioversy: “altquis non debet esse Judex in
“proprie causa” — no ma aught tobg a jidge of his own caugé: This was the ruling of
Lord Coke in Dr. Bonham's Case, 8:Co, Rep. 1072, 1142 C.P. 110,77 Eng, Rep. 638
(C.P:'1610). The United States Stipreme-Court has repeatedly invoked this principle as-a
réquirement of due process under the United States Constitution. 1t Armétr v, Kennedy

416 1.S. 134, 197 (1974) the court stated:

In cousidering appellee’s claim to have an impartial heaving examiner, we
might start with a first prineiplé: ‘(N)o man shall be 2 judge in his own
cause.' Bonham's Case, 8 Co. 1'l4a, 118a, 77 Eng.Rep. 646, 652 (1610). .
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. Our decisions have stressed, ifi situations analogous to the one faced
herel that the right to-an impartial decision-maker is required: by due
process, Thie Coutt has héld that those:with a substantial’pecuniary interest
in Jegal proceedings should not adjudicate these disputes, Triney vi Ohio,

273.0.8. 510, 47 S.Ct. 4372, 71 L.Ed. 749 (1927); Ward.v. Village of
Monroeville, 409 U85 .93 8.C 80, 34 L.Ed.2d 267 (1972). The: Court
tias observed that disqualiti catioh because:of interest:has:been extended
with equal force to administrafive adjudications. Gibson-v. Berruhill, 411
U:S. 564, 579, 93 S.Ct, 1689, 1698, 36 1..Ed.2d 488 (1973).

Tiv my. opinion the inherent validity of this principle, connected as ft is to the prudent

fipératét spandard, i5 a reason why a lessor such as the State of Alagka cansiot be tlie sole
judge ofa lessee’s performange tior wifiilaterally terminate aunit and leases to-which it
has agree.

13. I do not understand the Owners’ position to be that DNR st gccept any
proposed POD that {s reasonable and prudent. There may be-a number of development
operations or PODs that would satisty the reasonably: prudent.operator standard.
Rejection of one POD by DNR daes-nor;._pceclude there being ap‘alternative POD that can
be proposed that would be reasonable and prudent and would also satisty the other
critéria 6 the PTUA. Certainly it follows'then that DNR’s rejectionof one proposed
POD does not establish that the Owiers” proposal was not reasonablé ancl prudent or that
it was-a breach or default under the Polnt Thomson Unit Agreenient of the leases.

V. Remedies

A, Generally, Lease Terminition.for Bresch Reguires a Juilicial
‘Determination, with Burden on Lessor

I 1t is the custorn of the il and gas-industry and a requirement generally
recognized by law that a lessor must give notice to.a lessce of & failure:of the lessee to
fulfill the duty to develop as ateasonably prudent operator and allow the fessee the
ppportunity to underlake the necessary deyelopment. This is-written; info many leases.
Moreover, many courts will grant only conditional termination of anroil and gas lease;
giving a lessee an opportunity to cure any deticiencies in developing as a prudent
operatar. These points are discitssed in thie oil and gas treatise for which I am now co-

author and revision editor.
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We note that “there.is a substantial body of law requiring notice and demand as a
prerequisite to forfeiture:, . .. Pat Martin & Bruce Kramer, Williams & Meyers Oil and
Gas L § 682 (2007). Als.in §682 we commentithat in those states in which notice of
bieach:of covenant and demand for performance, with reasoriable time.to.cure the bréach,
are prerequisites of a lessor’s action o Torfeit the lease:: “Tha reason far.req:uir’in_g‘ that:
notice.aml demand-precede & suit for cancellation-of the lease Tor breach of covenant is
Easy enoiigh to discaver. Whather thé:aétion be considered as.one-for extraprdinary relisf
In equity or as ane to ertforoe a right.of entry for breathiof 4.¢onditioh subsequent,
forfgiture:is the reliefsought-and agcordingly the actiom iscognizable int equity: Since
equiityt dislikes forfeitire and since one-seeking equity must do-equity, notice, demand

and.dn opportunity to cure thesbreach are fequired.”

2:  Because somg states seem not to have the requitement, and because in
others-the nature of the requirsment.is unclear, it is-common to include in oil and gas-

leases anetice and demand clause or judicial ascertainment clauses. Such clauses will
obligatior imposed-under the Jease until 2fter his failure to comply with sueh obligation
within.a specified period of time after the.lessor has given him notice of alleged default
and derfiand for performance of his obligation or after judicial ascertainment of default,

3. Ibelieve that Induistey cistorn and practice andjidieial standards generally
followed throughout the Unifed States require notice of a claimed breach af a. lease duty
by a [essee and a-meaningful oppertunity:to correct'the breach-be given to the lessee,
Thiis belief is reflected in stmtutory law in Louisiana that | participated in drafting and
whiels [ refer tohere as-indicative of's generally accepted understandlng of the operatioit
of'the reasonably prudent operator standard, Because of uncerfaintiss-in the jurisprudence
arising from a revision of an-article:in.the Louisiana Civil Code; I'initiated.a revision of
Atticle 136 of the Louisiaria Mireral Code to make explicit the feqgiiireimeiit, for ar
opportinity to cure aty defect in performance prior tojudicial termiration of an il and
gas lease. This was done inmy function as Reporter of the Mineral Code Committee of
the Loujsiana Law Institute. The language | proposed, which was then adopted by the

Louisiana legislature, is the following:
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If a mineral lessor seeks relief from his lessee arising-from drainage of the
property leased or from any other claim that the lessee has failed to
dcvelop and operate the property leased as a prudent opgrator; he-must
give lils lessee written notice of the asserted breach 1o perform and allow a
reasonable time for performaiice by the lessee:asa prerequisitetoa
judicial demand for damages or dissolutlon of the ledse,

LA RS, 31:136, asamended by Acts 1995, No. 1118, § 1.
4, The United States Supreme Court in an implied cavenant case involving.a

gusstion of pritdent operation and development,.ruled in fvar of only a cenditional
cancellation of & lease, recognizing that équity required glving the lessee<an opportunity

to perform:

The District Court decreed a cancellation as to all except a strip 400 feet
wide along the soutlert boundary 6fthe S.E. 1/4 of the S.W.. 1/4 of
section 16, containing about:8-acres. The dissenting Judge ih. the Court of
Appeals thought thaf a decree should be entered canceling thé Iease:as to
the 320-acre tract (the E, 1/3 of the section) unless within-a reasonable
time an exploratory well:shsuld be drilled therein to.the Mississippi lime,
and that the 40 acres embraced-in the S.E, 1/4 of the S, W. 1/4-of section
16 should remain under the jease. We are of opinion that such a decree
would recognize and protect the equities of both: parties.

Sauder v. Mid-Contiiant Petroleum Corp., 292'U.8.272, 282 (1934).

5. Typical of the.cases that provide for conditional tancellation for breach of

the implied covenant of reasonable development is Roberson:-Enferprises; Inc. v. Miller
Lasid & Lumber Co., 287 Ark. 422, 700:5.:W.2d 57,- 87 0LGR, 23541 985), which

observed that:

"Gancellation of an oil and gay leage is.an appropnateremedy whien
breach of the implied covenant of reasonable development is shown.
Whien this equitable remedy ls:soisght on the basis that the remcdy at law
is-inadequate, however, the remedy ‘of conditiondl canogliation is
préferred” (citing H., Willtams and C. Meyers, Oil-amd Gas. Lenw; § 834,
pp-247-248 (1984))

“A good reason for ordering corditional rather than alisolute cinicellation
upon finding a breach of the covenant is that the question of
reasanableness of developmerit is a difficult one, generally approached ad
hoc. (citing H. Williams and C. Meyers, Oil and Gas Law, § 832.2
(1984)).
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G. Sirnilarly, Htimble Qil & Refining Co. v. Romera, 194 F.2d 383 (Sth Cir.

1952} i3 [nstructiveon the judicial approach ta-conditional cancellation. The case takes

am.extrerne position on the davelopment.obligation yet limits the remedy. The lease:

covered.876 acres.on which-three-wells had been drilled ata cost.of $300;000. One welt
“was a;;pfﬁdﬂcer'mld two were.dry halés. About eight:months after the third well was
abandoned, plaintif demanded additlonal drilling. This wasrefiised arid within a year to
cighteen months thereafter.(the opinion doos not specify), the suit for cancellation was
filed. Thé plaintiffelied.on the testimony of kwo witnesses, a geclogist who testified:of
prohable production from anothier well aid aii.6perator who testified he-wauld drill the
Tand if e could get & lease.. The distriot judge: fbund thét a prepoiiderainse 6f evidence did
not-show that-another well would be:profitable but held that the lease should be cancelled
(except fortwenty aéres around the producing well) upon the offer ofthe prospective
aperator-witness todrill. The decree roquired the lessee to diill within sixty days or lose
the lease, The Court of Appeals forthe Fifth Circuit upheld the substaice of the ritfing,
but rodified the decree to make cancellation dependent on the witness’s furmnishing
“satisfactory assurances” that he would drill if the lease were cancelledand he were the
operator.

7. Applying the foregoing principles and standards, it i& t’r‘ig@ihion that it
would be:inappropriate to-terminate the. PT) and the Point Thomson, leases without DNR
providing potice and demand of e spécific- dctivittes and operations necessary for the
Owiters to maintain the PTU 4and leases. Upon.the failure of the Owiitrs'ta:¢omply, the
DNR cauld then seek a.court-determination that Owners have breached their duties woder
the PTUA ‘and the leases, and thef the DNRs criteria for a program of development
ieets the Fequireiments of the:RTU and the.conservation statutes and best:serves the
‘public ijiterest.

B: Alternative Plan-or Conditional dectee

1. The approach most consistent with the applicatior of the:reasonably
prudent operator standard and the nearly universal judicial treatment of like cases in

questions of exploration and development would be to suspend consideration of
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termination while giving Qwners the opportunity to develop the leases and unit under
their-ptoposed Plan of Development,

2. The Departuient would éviluate the proposed POD-using the hest
available-engineering and geolugical data and emplay the reasonably. prudént operator
standard:to-see if the proposed PQD:measures up to that standard. The Départmient would
theri monitor implementation: of thé POD to insure compliance by the Owners, The PTU
CGhwniers huve said they-suppert.regylai communication with DNR, on & quarterly or more
stage.

KR Shouild thie Departimént decide to reject the proposed POD, 1 beliove that
-_the_:_duty--‘of ‘cooperatfon, fundsmental, fairmess and due process would require DNR to
make specific findings in its decision as to the fucts, the provisions of thie PTUA, the
DNR regulations and the statutory authority upon which it relies. DNR should explain
what breach of duty by the Operator and Owners would justify termination-and why it
eoneludes that the proposed POD does not meet the requirements 6f the. prudent operatar
standard and why and how new (and unidentifiable) lessees-could beftei develop the
Point: Thomson Unit Area resources and-better serve the public interest than the present
proposed POD.. Such findiigs and explanation would be necessary to show that the
decisioti of DIVR tvas based ori.substantiil evidénce and that the-exercise ofits authority

‘wag not.arbitrary and caprigious,

4, From.my examination.of the- history of the Point Thorson Unit and the

decisions.of the DNR. invelved:in the:present proceeding, | see nothingthat would justify

the drasfic remedy of termination.of the PTU dnd the Point Themsan leases. There were

-approyals of twenty-one prior PODs that were arrived at in 4 caoperative manner by

PNR and the Owners, When the twenty-second POD was proposed- it'was rejected as not.
béing inthe.public interest. But.l.do.not believe that the proposed twenty-second POD
nior the aivieinded proposal for the twenty-second POD contained anything that could be
chardcterized as a material breach of any duty of the Owners under the PTUA that would

justify termination.

Affidavit of Patrick H. Martn
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VI. Conclusion
1, ‘Based on my familiarity with oil and gas leasing and-development and
with Alaska North Slope operdting.conditions, there is no reasan ta believe that
terminating the Point Thoimsdr Uit and the underlying leases that constitute the PTU
would lead to “econumical and efflelent recovery” of the oil and gas resotrces of the
Point:Thamson Unit Area. Rather; even if new leasescould be granted promptly despite
the likeliiood of dnigoing litigation over the DNR's termingtion, the new leases would
have-Tess likelihood of succeashii) develgpivient thah thé present leases under the current
lessees. That is; it'would likely take years for new leases to be granted for siich a large
area and Yor the newlessees fo.puttogethera new field:wide unit for:the Paint Thamsotr
Unit Area. New lessees would have to duplicate exploration-and development activities
already accomplished by the preserit Qwhers, and this would Be wastefiil and potentially
suspect it would be difficult for any greup of new lessees to be able'to put together a new
Point Thomson Unitand to come:fogether on a united: Plan of: Development for a new
PTU. New lessess would almost unidoubtedly lack the experience, expertise and
resoarces.of the presint Owners; New leases and new lessees thiis aré:likely to impede
instead of - facilitate the economical and-efficient recovery of'the Point Themson oil and
gas.. The Alaska Notth Slope is a'hostile environment and few operafers inthe world
havethergsources toundertaks the responsible developmeént of thie Point Thomson
resources it a manner that ssrves 'the_gu.hﬂﬂc_ ‘Interest.
i 1 ant: impressed with the. Owners® proposed POD: that they submitted with
their brief in-this.mater under date of February 19; 2008. 1t{s'a very substantial
cormitment of resources to'the development of the PTU, Irshifts froriia standéird-based
¢'om'n'1i‘tme;nt“to' a spedfic wbrk.-cﬁrﬁmitment.by the Owners. Unliice the experience: of the-
‘Prudhoe Bay Unit formany years, the Owners here-are now aligoed in their interests in
the.different reservoin underlying:the PTU Area. Their voting procedures under the:
revised PTUOA should more éasily Facilitate implementatiof 6f the proposed operations.
As I have indicated,. Ithink it would be very difficult with new [eases and new lessees to
reach this level of cooperation and commitment for some years into-the future, In

particular, I do not think DNR could undertake a new round of leasing the Point Thomson
Affidavit of Patrick H. NMatin
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area and expect new lessees tarcome up with any better plan of developtent. If DNR is
to fulfll its obligations to protect and prosote the public interest, it.would be necessary
1o obfain-advance commitments from. potential lessees to specitie: programs of
develaprient and to do so withiout beirig able to give them aocess to-the gealogical and
engingering data upon which & progeam of development would hiaveto be based. In my
‘apjnion, the State is likely fo-achisve far less development by pursuing tetmination of tlie
‘Point Thomsen Unirand lrasesthan hy approving the propesed POD: The exceptional
rise Ifi bl prides between 2005-and 2008 persuades me that the proposed POD i3 feasible,.
prudent, gnd in the public jriterest.
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