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Resumes Patrick ¥, Martin

Homes P, O. Bax 8184

9972 Bank-StreetExt.

Clinton, Loylstina 70723

Phone/Fax: 225-683-8007 — Cell- 225-938-4435
eniatl martl39@bellsouthinet

Office:  Room 332, Paul M. Flebért Law Cénter
Louistana:State tniversity

Baton Rouge, Louigiang 70803

Phone: 125-3788714

email: phriarti@fen.edw

B. A., Louisiaria StateUniversity, 1967
M. A., Louisiana State University, 1969
Ph. D, Loiisiana State University, 1974
J.D., Duke University Law School, 1974 {with Distinction)

Employment: Campanile Professor of Mineral Law, LSE (At LSU since 1977); Director,
Lonisiana Minerd] Law Itistitute.

Subjects Taught:

Personal:

'P_rcv‘i@us
Employment:

Oil & Gas Law Countracts
Regulated Industries Administrative Law
Environmental Law, Civil Procedui
Jurisprudence:

Age: 63; Married, 7-children

Cornmissiorier of Conservation

Loulsiana Department of Natural Resourcey
July |, 1982~ March 12, 1984
(Appointed by Goveror David C. Tureer)

Assistant Prafessor of Law:
niversity of Tulsa'College-of Law
Tulsa, Qklahoma
1975 -1977

Alttomey
G ul £ Qil Corporation

New Crleans, Louisiana
1974 - 75
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Rexwme: Patrick H. Martin, page 2

Activities:

Arbitrations;

4., Mém Béxf of Prudhioe Bay-;Uﬁit‘ Operating Agreement Arbitration No. 2, April-October;
1984 Arbitration of gas-valuatior under operating agreemight, Prudhie Bay Field Alaska.

b. Ampco--Texas Gas Pipelliie, fall 1984 (third arbitrator}; matter seitled prior to hearing:

©. Mesa:-Texas. Eastern Transmission Company; fall: 1985 (thixd arbitiator); decision
renidered February, {936.

d.Citles Services-Petrofunds/Kelly, Sepiember 1986 (salg-arbitrator);

e: BTA Producers--Amaco Production Compaiy, Septemiber-Ogtober, 1987 (solé
arbitrator).

f..Banner Petroleum, Ltd.; Kaneb Operating Company, Ltd.; E. Gerald Rolf -- Amoco
Prodiiction Company, FebruaryMarch, 1991 (sole arbitrator).

g, Conoco Ine. and Amoco v, Sunterra Gas Gathering Cdd-.'(;thi:rd.-anb‘itmtor), 1952-93,

h. Selected as arbitiator:in a iumber of other proceedings:that resulted in no disposition.
Mediations:

a-'State of Louisiana, et al, v. Mid-Louisiana Gas Compaty, et al. (1994 - co-mediation)

b’ Ruth. Brawn v. Drillers, Inc.,:ef al. (1994).

©. Pardee Exploration Company v. Ashland Expleration, Inc. (Jan, 1997)

Expert-witness: Oil Basins Limited v, BHP Billiton Limited-et al., Australian arbitration, several

‘staternents and testimony April 14-15, 2005, Melbourne Australm, overriding royalty and related:

tepics.

Expert witness: Samedan Ofl Corp: v. Kinder Morgan, Ing., Arbitration Ne. 3, expert report, July

30, '2002;-deposition, September.5,,2002 Baton-Rouge, Louisiana— gas balancing, joint operating

agreernents.

Expert witness: Elliott Industries v. Conoco Inc., Amoco Produetion Campany and Amoco
Energy Trading Corp., Case No. CIV 00-655-JC-WWD-ACE, U.5.D.C., New Mexico, expert
report, June 30, 2002, deposition, Santa Fe, New Mexico, August 14, 2007 Royalty obligations,

overriding royalty.
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Reswme: Patrick H. Martin, page 3

Expert witnéss: Parry v. Amoco Proghiction Company, Case No, 94-~CV- 105, District Court
County of La Plata; Colarado, expert report; April 29, 2002; trial testimony, Durango Colorado,
August28,. 2002 ~ Royalty obligations, overriding royalty.

Expert witness: Texaco Inc. v. Lainelife Associates et al Civil Action No. 94-539, Division "A%
@YUSD:C,, M.D. La,; deposition January 22, 2002; testimény. Janaary.31, 2002 Royalty
.obligations, nvemdm g royalm

Expert-witness: Freeport-McMoRi Iric. anid FM Properties Opéiatirig Ca. v.. Transcolitinental
Gas Pipé Liné Corporation and Transeo Energy Company; et-ak; 19th JDE; Case No: 415,589,

Dogket “C" — Aftidavit;, August 7, 2001; deposition, August 14, 2001¢ testitmériy July 9, 2003 ~

 Excoss Royalty issue

ExpeltmmeSS Eunice Smith; etal. v. Anadarlo Petroleun Corp, et dl;; Case No. 00-C2; I the
District Court of Grart Connty, Kansas— Affidavit, July 31, 20015 Mmeral deed, class aciion.

Expert witness: Samson Resaurces: Cormipanyv. Questar Exploration and. Production Company,
-a TexXas ¢arpdration; Case No. CV-00618-E(E); U.S.D.C., N.D. Ok experf report joint operating
agreements, May 10, 2001; deposition, November 28, 2001.

Expert witmess: Samedan Qil Corparation vs. SOCO Offshore, Ing,, Civil Action No, 98-0001-
BH-8 U.8.D.C., 8.D. Ala., expert report joint operating agreements, deposition March 29, 2001.

Bypert witnesst Mojave Oil &Gas, L.L:C. v, Sanguine, Lid., Ng, CJ-98:4383(D.Ct. of Tulsa
County, Oklahoma); trial testimony re: joint:operating agreement, non-consent operations,
maitntenarice of unjform interest, December 5, 2000.

Expertwittiess: Causé No. 17622; Fameor Oil, Inc. v. Whiting Petroleum Corp., 3TEC Energy
Corporation; Tipperary Oil and Gas Corporation, Unit Petroleum Company and Famray.
Investments, L.L C.;Inthe ¥ 1tk Judigial District Court-of Polk Connty, Texas;-submitted
affidevit re: Pugh clause of lenses, November 17, 2000.

"Expert-witness: Burlington Resourées Oil.and Gas Company v. Oldahoma Tax Commission;.
‘testimony before administrative law judge, Oklahoma City; September 26,:2000.

Expert withdss:. R V. John Fraiicis Xavier O’Btien «on behalf of Serious. Fraud Office, Scotland
“Vard; submitted export report on’Lonisiana oil and gas lease law on October 27,1999 -and
'Sppplement’a[’ReportNovembc: 3, 1999; testified in London frial via videoslink on November 9,
1999,

Expert witngssi Oniline Résources, Tiic. et-al, v. Stone Energy Corp. - Civil A¢tion No..99-2006,

Y..S. District Court, Eastern Dlstnct Touisiana, expert report submitied September-10, 1999,
trial testimony September 29, 1999 re: Preferéntial right to purchase under operating agrecment..

Expert witness: Stanley Energy, Inc. v. Oxy USA Inc. - Civil Action No. 98.CV 051 - J, U. S.
District Cotiit, Wyoming, expeit report submitted October 15, 1998 re: Prelerential right to
purchase under operating agreement.
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Reswmer Pairick H. Martin, page 4

Expert witness: Case No. 11792 involving Myers Langlie-Mattix Unit, New Mexico Energy,
Minerals.and Natural Resources Department, Oil Conservation Divisian; two affidavits filed,
June30,. 1997 and July 10, 1997 & tnitization.

Expeftwitiess: W. Watson LaFerce, gt al. vi Bl Paso-Natural Gas Co, qase No. CV-92-643-1,
Elevenih Judicial District, San-Juan County, New Mexico expert report-re:.royalty obhganons
-Febluary 1997,

‘Expertwitness: Stuart Pike v. Petro Chert Operating: Co., Ine. Deposmon, Deg. 19, 1996 (hy
phone) - opetating agreements,

Expert witness;. Shell-Todd v. Kapuni Gas Contracts Limited and Natural Gas Corporation -
Sratement 6f evidence re: gas ptirchiase contiacts sibmitted, May 1996, Aukland New.Zealand.

Expert-witness: Antelope-et-al, v. Mabil, Case No. 94-CV-6544 Distriet Court, Denyer,
Coloraddy expert report; dcposmon, Octobei 31, 1995 - Unit Agreemert,. Unit. Operating

Agreement, and royslties.

Expert witness: Arbitration - Wolverine Explotation Company et al. v. Tékdco, Inc:, deposition
May 15, 1995 and testimony June 29,. 1995 1e; gas purchase contracts.

Expert witness: Energy Developimient Corporation and HGC, Yiig. vs. Louisiata Natural Gas
Gathering Cémpany, 129th Judicial District Court of Harris County; Texas. deposition June 23,

1994 re: gas balancing issues.

Expert witness: Moncrief v. Williston Basin.Interstate Pipeline Company; D. Wyoming,
deposition June 22, 1994 re: gas purchase contract issues; testimony in Fedéral district eourt,

Cheyennc, Wyoming, January 17, 19986,

.Expert wiinesse CXY Energy, Inc. v. Texas Gas Transmission Corp..Jan; 1995, royalty cliuse.

Expert witness: Bass Strait Royalty Arbitration (Oil Basins Litnitéd ¥. The' Broken Hill
Proprietary:Company Limited, BHP Petrolepm (North West-Shelf) Pty. Ltd,; BHP Petroleum
(Bags-Stiait) Pry. Ltd., and Esso Australia, Reésources Lid, ], several sxpeit.statements re: royalty

on gil-and gas productnon (1993:94).

Expert witnegs: Columbia Gas Transmisslon Company, bankr uptey clafms proceeding (for

Exxon}; expert:statement and testimony re:Louisiana law of obligations, gas contracts (1993),

Expett witness: Huffco Petroleum Corporation et al v. Trunkline Gas Company; gas purchase
contract dispute; affidavit re: Louisiana lew filed. (1992).

Pxpert witness: Arbitration between Texas Eastern Transmission Corp. and CanadianOxy
Offshore Production Co., gas purchase contract dispute (1992).

Expert witness: Sonat Exploration Company v. Chevron U.S.A. Inc., U.8.D.C., W.D. La., Lake
Charles Division, No. 90-1960."
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Resinne: Pamick H. Martin, page. §

Expert witness: Ameco Production: Campany, et al. vs. Total Mindtome Corporation. USDC SD
Texas, Houston Div. Civil Action No. H-91-1553.

ExPert witness: Martm Exploraﬁon Campany vs. Amoco Productlon Company, suft number

prachce, ml and gas agrc:cmen;si

Expert witness; M. I. Brannon, Ir.et:al.v. BHP Petroleum (Américas) Ing., et al and BHP
Petroleum. (Americas) Inc,; v..El Paso Natural Gas Company, San Juan County, New Mexico,
Cause No: CV 88-279; deposmon Jiily 30, 199.1.

EXpért witfiess: Texas Eastern Transntission Corp.-v, Amerada-Hess, Marathen; and OKC
Limited Pacinership, CA No. CV892036:{W.D; La.); deposition Septeriber: 18;.1990..

‘Expeit testiiony oi pacfing dnd iinitization in Wilhelny v. Texaco, M.D, La, Testimony July23;
30, 1990; deposition March 1,1990.

Expert Witness: B. Brown v. El Pasa Natiiral Gas-Company, USDC DNM.Cause No. CIV 89-390:
IP.(operating agreements; gas purchase vontracts)(two affidavits filed).

Expett witness: PEDCO et al. v, Mobil Exploration & Producing North America (Federal district
court and. state district court, Tulsa, QK) (pooling and unitization; operating agreements; gas
‘purchase gontraats)(two affidavits flied).

Expert withess: Shell Offshore, Inc. v. FMP Qperating Co., et al., CIV: A. No. 87-3919,
(E.D.La.); Deposition, March 13, 1988. Egpert opinion re: OCS dgreements.

Expert witness: Louisiana Power'& Light ¥. United ‘Gas Pipe Line Co,, CA §4-5156, E.D. La.,
Deposition Feb. 18, 1988, Expert ropart re: gas valuation, south Louisiana,

Expett Witness: Qiintana v. LRC Afbitratior, Deposition April 7, 1988} testimony in-hearing of
April 11-14, 1988, (Lotisiana-oil and gas: agreements --gas purchidse cortrast litigation).

Depasition:iii fall 1982 in ledsé contiatt dispute, Pointé Cotipee Parish.

Testimony in civil proceedingMay- 5, 1986 - Federal district eourt, Lake Charles; Louisiana
regarding, 011 theft claivy (fact w1tness)

Expertwitness, Spring 1980 Mulcahey v. Petrofunds, Inc. (USDC 8.D. Texas) re: Louisiana law
relatmg to 3 gas purchase contract dispiite. {rio deposition, testimony ot ¢Xpert repoit),

Special Assistant United States. Attorney, Middle District, Louisiana, January<August, 1985,
Adjunct Professor of Law, Tulane University School of Law. Fall; 1984: Buergy Law.
Editor, O1l & Gas Reporer (since 1980)(Louisiana).

Advisory Board, Internatfonal Oil and Gas Educational Center, Southwestern Legal Foundation;
Treasurer, | 987-1988, Vice-Chairman 1989-95, Chairman 1998-2001.
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Resume: Pavick H. Martin, page 6

Chairman, 34th Annual Institute on Oil and Gas Law and Taxation, and co-chairman 32nd and
33rd Annual Institutes, Southwestern Legal Foundation, 1981-33. Planning commiitee, 1978-87,

Reporter; Committee on. Mineral:Rights, Lopisiana Law Institute,

Subject matter-expert, legal - IHRDC ofl and. gas project for Kazakstan Ministry of Oil and Gas -
Jung 1996..

Co-Reporter, Conservation and Enyironment, University of Housfon Russian Legislation Project,
159911993,

Co=Reporter, Special Commitiee on. Department of Envirommental Quality Procedires,
Loutsiars Taw [nstitute, 1991-1993,

Chairman, Marine Resources Commiites, Natural Resources Sectign of the Amefican Bar
Association, 1981-83.

Chalrmian, Institute on Environmehtal Law and the Petroleum Indusiry; Southwestern Legal
‘Foundation, Dallas, Texas, October 5-6, 1981.

Trusteg, Rocky Mountain Minéral Law Foiindation, since 1993,

Editorial Advisor, Public Land and Resources Law Digest (Quter Conhtinental Shelf matters),
sifge 1980,

Editorial Advisor, Public Utilities Law Anthology, 1994-98.

Republican Party, State Central Committee Member, District 62, Dicember 1990 - 1992.
Commissioner; Amite River Basin Drraimage and Water Conservation District €1.988-1990).

While Commissioner of Conservation; Governor's delegate to Interstute Qi Compact
Cominission, ta staff advisory cominittee of the National Governors’” Assoclation, and to-the
Southwest: Regional Briergy Councily presented testimony before. several commiitees of Congress
(Fossrl arid'Syathetic Puels Committes, April 14, 1983, Qcetober 17,1983 -reé proposcd natural
gas regulation)-and the Federal Energy Regulatory Commission on paturdl-gas and unitization.

topics’ (T}ghr sand formation des:gnatlon Nov. 12, 1982; Gas purchase practices of pipelines July

11-12, 1983);:numerous speeches before public and private groups,.
Publications and Speeches or Presentations:

Pooling inid-Unitization, Matthew Berder, 1989 (updated annually). A revisiori of a treatise of
Raymond Myers, with Professor Bruce Kramer, Texas Tech School of Law.

Williams & Meyers Oil and Gos Law, Matthew Bender - update and. revision author, with
Prafessor Bruce Kraner, of this work originally by Howard W. Williams and Charles Meyers.

(first update finished in Augusl, 1996).
One Volume edition of Williams & Meyers Qil and Gas Law (2004, 2007)(with I{ramer).
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Resunie: Patrick H. Martin, page 7

Manual of Ol and Gas Terms (vol..8 of Williams & Meyers Oil and Gas I.aw, published
separately-triennially)

Oil'and Gox; Cases and Materials (with Maxwel, and Kramer(8% ed. 2007), Foundation Press:

Jrisprudenice. Text arid Readings on the Philosophy of Low (with-Cliristis)(2d Ed.); West
Publishing (1993)(3d ed 2007).

OH and Gas Law for a New Cintury: Precedent-as Prologne (editor), 1998.

Economic Regutation: fraergy, Transporiation and Utilities (with Fletee and. Allison;
‘Michie/Babbs-Merill, 1980.

.The Agent, a Blography of Williant.Stgrrell; 2561-1631, (inmanusetipt; witl John Finnis)

Shukespeare’s Oxford Wedding Plays (with Johi Finnis) maruscript completed and being
revised.as ofOclober, 2005.

“Benedicam Domimum: Ben Jonson's Strange 1605 Inseription,” Times Literary Supplement, 4
‘Novembei 2005, pp. 12+ 3.

““Ben-Jonson, Thomas Strange and the:Gunpowder Plot” (Jonger version of previous entry, in.
manusceript, with John Finnis).

“Béulant, the Burgundia Jewels, and the Cobham-Ralegh Treasor.” (in-manuseript, with John
Finnis):

“The Seerét Sharers: ‘Anlony Rivers ' and the Appellant Contraversy; 1602 (Forthcoming in
Enhmtington Library Quargerly, 2000).

“ShakeSpearé s I nitércesion for Love’s Martyr,” (with Finnis) Timeys Literary Supplement,: 18

“An Oxford Play Festival in Fébruary 1582, J {with Firinis) Notes-and Qigries{forthcoriiing,
‘December2003).-

“Caesar, Sucesssion, and the Chastisemerit of Rulers,™ (with F mms) 78 Nofre Déame Law
Review 104574 (2003).

“Tyrwhitt of Kettleby, part11: Robert tyrwhitt,'a main henefactot'of Fr Johi Gerard 87, 1600~
1605;™ (with Finnis) Recaesant History (fotthcoming, 2003):

“Pyrwhitt of Kettleby, Part1: Goddard Tyrwhitt, Martyr, 13807 (with Finnis). Recusant Histary-
26 (2002) 301 scq.

“Thamas Thotpe, W. S.,and the Catholic Intelligencers”, (with Finnis) English Literary
Renaissance 33 (2003) 1-43.

“The-Identity of ‘Anthony Rivers’,” (with Finnis) Recusant History 26 (2002) 39-74.
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Resuma: Patrick H. Martin, page 8

“The Oil and Gas Lease: Defining the Duration of the Grant” ; “Conservation Regulation” Both
of these werp presented to the Rocky Mountajn Mineral. Law Foundanon Qil & Gas Law Short
Course held in Houston Téxas, October-25:29, 2004; again, Boulder Colorado, October 17,
7005,

“Satting the Legal Framework: Enactment.of the Outer Continertal:Shelff Lands: Act (OCSLA),
Continulng Jssues of Federal/State Jurfsdiation; and the Rolé of Intérior aiid Other Agencies,”
Fedetal Offshore Oil and Gag'Leasing Conférence, Rocky. Mouptain Mineral Law Foundation
Houston, Texas, April 9-11, 2005; Octoher 25-29, 2004.

“Naturgl Law: Voegelin and The Biid of[Legal] Philesophy.”- A paper-on “Voegelin's The
Nature of the Law presented September 1, 2001 at Arerican Poiltical Seience Association
annval megting in San Pravicisto and: puhhshed i the: ESUF Lane Review, 62 Lia. L. Rev. 879

{Spring, 2002).

“Relations-under a Joint Operating AngEment" Mississippi Oil and Gas Institute Triennial Qil
and Gas Law Seminar; Jackson Mississippi April 27, 2001.

“Royalty Issues: Post - Production Costs?, American Bar Association Section of Environment,
Energy, and Resources, Current Issues.in. Encrgy Litigation New Orleans, Lovisiana September
20 -24,2000

“Crossing State Lines (or Both Sides-of the-3abine): A Selective Comparisarn of Louisiana and
Texas Oil and Gas Law,” Ernest B. Smith Otly Gas and Mineral Law: Institote; The University of

Texas Schog]-of Law Mirch 31, 2000, Houstoh, Texas.

“The Implications of the Magnoila Coal Case for Environmental Law;” Anniual Institute on
Environmental Law, Baton Rouge; Louisiania, March 5, 1999.

"Recent Developments in Nonregulatory Oil and Gas Law,” Fiftieth. Annual Tnstitute on OJl and
Gas Law and Taxation;, Dallas, Texas, February 18, 1999,

"Multi-State Litigation and Stafutory Lipdate,” National Association of Division Order Analysts,
New Orlearts;. Septeniber 13, 1997,

"The Joint:Opérating Agreement « An'Ungéttled Relationship?”" Southwestern Legal Foundation,,
Fiftieth: Anniversary Continuing Legul:Education Seminar; Dallas Texas, June 18, 1997.

"Poolitg unider tlie Pooling. Clause-of-an Uil arid Gas Ledse," 4dth Loulsiana Mincral Law
Institute; Baton Rouge, Lauisiana; March 21; 1997.

"Recent Developtaeats it Nonregulatory Oil arid Gas Law," Forty-Eighith Arinual Institute-on Oil
-and Gas Lawand Taxation, Dallas; Texas, February 13, 1997.

"Gas Balancing and Split Stream Sales under Joint Operating Agreements and Unit Operating
Agreements,” Rocky Mountain Mineral Law Foundation Special Institute on Onshore Pooling &

Unitization, Denver, Colorado January 30, 1997.
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Resume; Patiick H. Martin, page 9

"UnBundling the Executive Right-or-Refléctions on a Misguided Metaphor;” Oil and Gas.
Symposium,, University of New:Mexico, Albuquerque, New Mexico, Qctober 30, 1996,
published as.."Unbindling the Bxecutive Right: A Guide to Interpretation of the Power to Lease
and.Develap-Oil and Gas Interssts,” 37 Nat. Res. J, 311 (1997),

""The Courts and the Cominissions: Récent.Developments.in Judicial Review of Oil and Gas
Agency Orders," 17th Bastern’Mineral Law Foundation. Institute, Baltimore, Marylarid, April 26,
1996..

*Recéiit. Dovelopments in Nonregulatory Qil and Gas Law;” Forty-Sixth Annnal Inistitute on Olf
and Gas Liaw and Taxatjon, Dallas; Texas, Febiuary. 23-24, 1995:

“inplied Covenants:in Oil and Gas.Leases - Past;’ Pressnt & Fuure,"” Sympositim on, The Future
Course:of Uil .and Gas Jurisprudence, Washibur University' Sehical of Law, March 18-19, 1994,
Tapeka, Kangas; 33 Waghburn L.J. 633 (1994).

"Recent Trends in Pooling, Unitization and Conservation Regulation, PLANO'S Fifth. Annual
‘Qil and Gas Seminar, Beaver Créek, Colarado, January 20 - January 23, 1994,

"Gas Prorationing - A Review,” 40t LSy’ Mmeral Law Institute, Baton Reuge, Louisiana,
March 23, 1993.

"Royalty Issues.on Lands Owned by State or Local Gavernments,” Rocley Mountain Mineral
Law Fouridation Special Institute on Qil and Gas Royalties on Non-Federal Lands, Santa Fe,
New Mexico; April 19, 1993,

oulslanaand Texas Oil & Gas Law - A Overview of the Diffetenicés," 52 La. L. Rev. 769
(1992)(with L. L. Yeates).

"Gas Proratitining - A Review.of the Issies," Mineral Law Section, Louisiara Staté Bar
Association Annual Meeting, Destin, Florids, June 12, 1992

Louisiena.and Texas Oil & Gas Law - A Comiparison; PLANO'S. Third Adnitial Qil and.Gas
Sémidar; Breckenridge; Coloradoe, January 30 - February 2, 1992,

“The Gas Balancing Agreement: What, When; Why and How;" 3th Reeky Mountain Mineral
Lai Instxtute Santa Fe, New Mexsco Tiily'19-21, 1990,

"Pooling and, Unitization: A Reyiew of Recent.Cases on Regulatory Developments,” 4 1st Annual
Thstitiite o Oif and Gas'Law and Taxation, February 22, 1990, Dallas, Texas,

“Louisiana and Texas Oi} & Gas Law: An Qverview of the Differences;" Advanced Oil & Gas
‘Shert'Course, University of Houston. Law Céenter, Houston, Texas - Jamary 25-26, 1990, New
Orleans, Louisiana - February -2, 1990; repeated 1991 and 1992.

"Jirisdiction of Commission and Court: The Public Right/Private Right Distinction in Cklahoma
Law," 25 Tulsa L.J. 535 (1990) (with Kramer).
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Resume: Patick H. Martin, page 10

"Federalism. and State Regulation of the Production of Natural Gas - The'Supreme Court Revisits
Preemption,” 5 J, Min. L. & Pol. 207 (1950).

“Resent Legal Developments in State:Qil:atid Gas Administrative Hearings;" 15th Annual
Meeting and Seminar, National Association of Administrative Law Judges, October 12, 1989,

New-Orleans, Louisiana.

"Federalistn and State Régulationof the Production of Natural Gas-~ The Supteme Court Revisits.
Preamption;" Qil, Gas and Mineral Law Section, Dallas Bar Association, Jily 2728, 1989,

Dallas, Toxas.

"Solving the: Nawral Gas Problem,” presentéd to ths organizatisiial meeting of the Mississippi
Independgnt:Producers and Royalty Owners Assoclatlon, Jackson;; Mississippi, Augiist 22, 1989,

"Federalism and State Regylation of thg Production of Natural Gas ~ The Supreme:Court. Revisits,
Preemptlon *'0il and Gas Secfion, Louisiana State Bar Association, New Orleans, Louisiana

‘May 3, 1989,

"Lease Maintenance in Louisiania: the Etfects of Voluntary and Compulsory Paoling,” 36th LSU
Institufe.on Mineral Law, Mareli 30-31, 1989,

"Regulation of Gas Production Rites: ind Tmbalances after Transco v, ‘Oil &:Gas Board,”
presénted for Hugoton Reservoir Symposiuvm; Wichita Kansas, November 13, 1987. 27
Washburn L., 1..298 (1988).

"State Re"gdlﬁtion of Natural Gas Prgduqfian,“ presented at Ejghth Annual Natural Gas
Conference; Executive Enterprises; Wasliington, D. C. January 25426, 1988.

"FaFisdiction of State Conservation Agencies," presented at Conference on ‘Natural Gas Issues,
Roeky Mourtaln Mineral Law Pouiidation, Houston, Texas, April 21-22, 1988,

¥atrodiiction,” Public Utilities Law Anthology, Vol. IX, International Library (1987):

"State Regulation of Natural Gas Produetion After Transco v. Oil & GasBoard,” Oil, Gas and

‘Minéfal.Law Seminar, Alabama Bar Tnstitute for Continuing Legal: Education May 8, 1987, Law
‘Center, Tuscaloosa, Alabama.

“iState Regulation'of Natiiral Gas Production:’ Is There Life After Transco?,” Thirty-Eighth
Annual Institate on Ofl and Gas Law Dallas, Texas - Pebruary 26, 1987. 38 Inst. on Oil &.Gas L.

& Taxn.10-1.(1987).

"The Changing Gas Marketplace: FERC Order No. 436, the Transeo Decision and Implications

forthe Future," for The Practice 6f Oil and Gas Law in New Mexics: The Old and The New,
(New Mexico Bar Association) Albuguerque, New Mexico, May 23, 1936.

"Recent Developments in Nonregulatory Oil.and Gas Law," Thirty-Seventh Annual Institute on
Oil and Gas Law and Taxation, Dallas, Texas, February 26-28, 1986,
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Resume: Paivick H. Martin, page 1}

"Private Royalty Owner Issues in Today's Natural Gas Markets: An Overview;" American Bar
Assaciation Workshop on "Valuing Natural Gas for Royalty Purposes," New Orleans, Louisiana
Hitober 26-30, 1985.

“Statps of State. Jurisdiction and.Activities; preserited at progiain on "Natutal Gas Certification

and Ratemaking uiider New FERC Rulés," Executive Enterprises; Houston, Texas, November
18-19, 1985,

"The Jurisdietion of State Oil and Gas Céminissions,” Institute on Qil and Gas Conservation
Law and Practice, Rocky Mountain Mingral Law F oundation,, Santa Fe, New-Mexjco-~
September 26-27; 1985.

“Phe Establishment of Allowabigs for Brodugtion of Gas in Loujsiana,™ presented to "Workshop
on Natural Gas Prorationfug and Ratable Take, " Nutural Resouices Law Centér, University of
Coloiddn, June 26-28, 19835.

Panel member, "Contract Issues in the Changing Energy Industry,”" Joint ShaWease Program
Natural Régpurces Séction. with‘the Administrative Law and Public Utility Law Sections,
American Bar Association Andual Mesting, Chicago, August 7, 1984.

"Natiral Gas Policy Act--Intreduction to the Problem Areas," Shert Course on Natural Gas
Regulation, Southwestern Legal Foundation, October25-26, 1984, Dallas, Texas.

"Discovery and useé of proprietary-data;” 15 Nat. Resources Law, 799 (1983)(A.B.A. Natural
Resoarces Law: Section Task Porce Report on Federal Oil and Gas Royalty Matters).

Short Course Oll and Gas Law andTaxanon Southwestern chal Foundz.rtlon, May 1981, May

1991 (Four dzxys of lcctures on Poo[mg and Umtrzatlon, Conservanon Regulahon Wmdfal]
Profit Tax; and Natural Gas Palicy AcH):

"Tidicial Review of Agericy Action in Pooling and Unitization in Misissippl and Alabama;
Observations pfa Louisiana Laweyer," Mississippi OIf & Gas, Law: Sertinar, April 22, 1983,
Jackson, MISSISSJPDI, (piiblished in 28 - Landman 43 (July, 1983)),

"The Challenge of Change in Natural Gas Pricing: The Path of Decontrol," 78th Annual Meeting
of the Midwest Gas Association, March 7, 1983, Chicago, lllinais.

“Editor, 26thand 27th Institutes on Mineral Law (both published [980).

“Administrative Law and Practice before the Louisiana Office of Coriservation,” 29th Institute on.
Mineral Law- {published in 30 L.§.U. Min. L. Inst. 461).

"Brambles in.the Gas Patch: Problems of Natural Gas Deconirol," 33 Mercer L. Rev. 751 (1982),

"I ouisiana Oil & Gas Law,"” Tulane:Law School program on Louisiana Oil and Gas Law and
Taxation, New Orleans, Louisiania, May 17-21, 1982.
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Restme: Patrick H. Martin, page 12

Workshop ont Qil and Gas Conservation Practice, November 29-30, 1979; Seminar by
Sauthwesters Legal Foundation (3-hour talk on Principles of Administrative Law). Updated
preséntatiort, same seminar October 13-14, 1980,

Fundamentals of Federal Oil & Gas. Regulation, two day short course:by Execitive Enterprises,
Iné,, presented with Richard J. Pierce in Hauston, Denver, and Los.Angsles; August 2-10, 1979;
Tulsa, December; 13-14, 1979; New Orleany, January 24-25, 1986; Houstai, March 67, 1980;
New Dileans, May 12, 1980; Denver, June 12-13, 19380; Houslon,; October 23-24, 1980; Newy
Orlgans, Decembar 11-12, 1980; Dallas, March 9-10, 1981.

"Intplerientdtion of the Natural Gas Policy-Act in Louisiana," Seminar by the Institute for
Enetgy Development, Dallas, OQvtober 26-27, 1974.

"Oiland Gis: Impucts of Price and Allotation Centrols,” Special Institute for Natural Resources
Law Teachers, Boulder, Colarade, May-28-30, 1981, Rooky Mountain Mingral Law Foundstion..
"“Implied-Covenants in Oil and:‘Gas Licagses,” Tulane Qil and Gas Pglicy Syinposium, New
Otléans, Louisiana December 11, 1981,

"Wineral Law: Leases and Title Probleins,” Fourth Post Graduate Summer School for Lawyers,
L3U Law Center, June 23, 1981.

Shart Course on Louisiana Property and Minéral Law, Baton Rougg, Decémber 3+7, 1979; May:
5-9, 1980,

"Current Developments in Oil Regulation,” Denver Association of Petroleum Landmen,
Seprembet 24, 1980, Denver, Colarado.

"Principles of Administrative Law (applieable to unemployment competisation case review),”
freséntatioli o inemploymént comperisatidn réferees and Board of Review, Office of
Emp:]gymen}_lSecurity;Lo.u_isiana Departmest-of Labor, September 11, (980, Mary Loufsiar.
"The Mineral Leasirig Act of 1920i An.Overview,” Seminar on'Federal Lands, Law and. Polioy
Affecting Development of Natural Resources, University of Colorado, July-30, 1980.

"Energy Law: The Uncertaifi Responsé to Crisis and Change,” Annual Meeting of the‘American
Association'of Law Libraries, 8t; Liouis; Missouri, June 23, 1980,

"Cecil D.. Andrus.v. Shell Oil Company-and D. A. Shale, Inc.,” case analysis in Preview of

“United: States Suprame Court Cases; Qct. 1979 term'No. 31 (April 2, 1980).

Cirremt Trénds in Gas PurchaseCoitracts,” 25th Institute on Mineral Law (printed in 26th

‘Institute ony Mineral Law 359).

Faeulty Symposium, "Work of the Appellate Courts--1977-1978: Mineral Rights,” 39 La. L.

Rev. 739 (1979).

Faculty Symposium, "Work of the Appellate Courts--1978-1979: Mineral Rights," 40 La. L.

Rev. 588 (1980).
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Reswme: Patrick H Marein, page I3

Faculty Symposium, " Work of the Appellate-Courts--1979-1980: Minera! Rights," 41 La. L.
Rev. 344 (1980).

Faculty Symposium, " Work of the Appellite. Courts-<[980-1981; Mineral Rights," 42 La. L.
Rev..374.(1982).

Faenlty Symposinni, "Work of the Appellate Courts--1981-1982 KMineral Rights,” 43 La. L.
Rev. 523 £1982).

Fagulfy Symposium, " Work of thie. Appeliste Courts—1982-1983; Mineral Righls,” 44 La. L.
Re¥. 451 {1983).

Fuculty Symposium, *Wark of the Appeifate Couits—1983-19843 Mirietal Rights,” 45 La. L.
Rew: 433 (1984),
‘Faculty Symposium, *Work of'the Appellate Courts-~1984-1985¢ Mineral Rights;" 46 La, L.
‘Rév. 560 (Y986),

Faculty-Symposiurg, "Work of the Appéllate Courts--1985-19867 Minefal Rights," 47 La. L.
Rev. 347 (1986).
Faculty Symposium, "Work of the: Appellate Courts--1986-1987: Minéril Rights," 48 La. L.,
Rev. 387 (1987).
~ Faculty Symposium, " Work of the Appellate Courts—1987-1988: Mineral Rigtits," 49 La. L.
Rev. 433 (1588).
Faoulty Sympasium, " Work of the Appellate Courts--1988-1989; Mineral Rights,” 50'La. L.
Rév. 303:¢1989).

Faculty Symposium, "Wark of the Appellafe Courts—1989-199(: Mineral Rights," 51 La. L.

‘Faculty Symposium, "Work of the Appellate:Courts--1990-1991; Mineral Rights," 52 La. L.
Rav. --- (1991)‘

‘Faculty Symposium, "Workofthe Appellate Courts--1991-1992; Mineral.Rights," 53 La. L.
Rev, ~-(1992). ‘ ' '

“"Recent Developmenits in Minerat Rights,” 26th Institute on Mingral Law 208 (1980),

1.egal Aspects of Enhanced Ol Regovery, for Enhanced Oil Recovery Assessmernt Project of the
Office of Technology Assessment, U, S. Corigress (Director of Stiidy). 1977.

"Enhanced Recovery: Institutional and Other:Aspects,” 24th Institute on-Mineral Law (1977)
(printed in 26th Institute on Mincral Law 235 (1980)).
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Resumé: Patrick H. Martin, page 14

“Energy and Envirénment; An Overview,” Washburmn Midwestern Envitonmental Law

Conference (March 25, 1977) 1 Washb urn Midwestern Environmpental Law Conference Papers
74( 1977)

Book Review: Baker, Kaming and Momson, Eavironmental Impact Statements: A Guide to
Preparation.and Review in 10 Nat. Res: Lawer605 (1977)

=

"A Modetn Look at Irplied Covenants to Explore, Develop, and Market under Mineral Leases,”
27th Anngal Instjtute.on Ol and.Gag Law and Taxation 177 (1976)..

X i —— i i
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State of Alaska

Dépirtinent.of Natural Resources
550 W 'Iﬂ"Avenu‘e,_ Sirite 1400
Ancherage, Alaska 99501

I re Remand Proceedings Pursuant to
December 26, 2007 Order of Supérior Court |
Regarding Point Thornson Unit Agreement

State-af Californja

County af Los Angeles

[, Patrick H. Martin, being first duly sworn, affirm thatthe statermnents and
opiniong in the attached Affidavit are true and correct to the bést of my knowledge.

Further the Affiant sayeth naught

cale ]

Patrick H. Martin
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STATE OF ALASKA

DEPARTMENT OF NATURAL RESOURCES
550 W 7th Avenue, Suite 1400

Anctiorage, Alaska 99501

In re Remarid Procéedings Pursuant to
December 26, 2007 Order of Superior Court

Regarding Point Thomson Unit Agreertient

AFFIDAVIT OF CRAIG HAYMES

STATE OF ALASKA )
) 8s.

THIRD JUDICIAL DISTRICT 3

Craig Haymes, being first duly sworn, testifies as fallows:

T. My name is Craig Haymes and I am the Production Manager for
ExxoniMobil’s Alaska operations.. I pravided testiniony during the:semand hearing held
and, at limes, those questions referenced documents that 1.did nof have available to me. [

am submitting this affidavit to respond to the questions 1 was asled during the remand

hearng.

AFFIDAVIT OF CRAIG HAYMES
lu re Remand Proceedings Pursuant 10 December 16, 2007 Order of Superior Court Regarding

Point Thomson Unit Agreement
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I PRIOR CYCLING PROJECTS.

2 First, I would like to adtdress the questions [ was asked about prior cycling.
projects. for Point Thomson arid the skepticism expressed abeut the Owners' level of
corinithient ré tlios¢ prior cycling projects:

3 The Owrers have always been focused on cominercializing: the resources at,
Point Thomson, Overthe last.30 years, the Owners have spent a‘considerable amaunt 6F
finie ard money pursuingvarions development options. The techiieal experts
upanimously testified thiat Point Thomsadn. has significant challenges and risks. Prudent
management of the risks is required, and-the State historically has recognized foint
Thomson’s challenges.

4. Plan of Developmaent:(“POD™) 23 is different from prior PODs becausethe
Owners have committed to produce condensate within the perjod of POD 23. (PTU
Reéc_30000-30019 (POD 23) at30009.) The significance of that conumitment is that the
Owners have agreed toassume the econiomic, reservoir, and iedhno;logica] risls i the

pursuif of delineiting and producing Pgint Thomson resources: This was not the sithation.
in/the past.

A In_The 1980s, Tie Oiviiers Worked On A Cyeling: Plaw: To Produce
Condensate, But Concluded The Risk Was Too Gregt,

5. In PODs | through 3, the Owners directed their efforts on drilling wells to
learn about the available resources, and to delineate the reservoir. The information

abtained during PODs | through 5 demonstrated that Point Thomson contains “a

AFTIDAVIT OF CRAIG HA YWMIES ’
I re. Remand Proceedings Prerneant to December. 26, 2007 Order of Superior Cowrt Regarding
Point Thonison Unlt Agreemeri
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substantial gas reservoir with a thin oil leg.” (PTU Rec_011261-68 (POD 6) at 011262.)
Based on thig early information, the Owners explained to the State that the reservoir
would be “commercially developable at such time as transportation facilities for gas
production tg. market are assiired’” and, in POD 7, ptoposed “no further-drifling activities™
on thegroumd that “wells drilted in'advance of commencementof'sustained production
frequently deteriorate physically to. the extent of requiring expensive rewotking or even
redrilling.” (PTU Rec_004278-004280 {POD 7) at:004279-80,)

6. Although the Owners conld not commercializo the gas at Point Thomson
throtigh 4 gas pipeline, they were exploting other means: of cammercializing Poitit
Thomson’s résources. In 1985, during POD 7, the Owners réported that “[d]evelopment
screening studies have indicated field-wide reserves may be sufficient to-support a
commniercial gas cycling/condensate recovery project which ¢ould start-up in the early
1999%s.” (PTU Rec_011223-011226 (December 6, 1985, Annual Progiess Report for
FQD 7)at 011224.)

7. The Owners ere eager to.commercialize the resources and had therefore
“paiforined nitmerous enginéering design studies as part of a preliminary investigation:™
Id. ab 011225y To progress this project, the Working Inierest Owners (“WIOs”) met
several times, “and the majority [6f WIOs] ha[d] conducted their own preliminary
engineering and economics screering shidies.” (/d.) These efforts prove the Owners’

commitment to develop and produce the resources at Point Thomson.

AFFIDAVIT OF CRAIG HAYMES
In re Remand Proceedings Pursuant to Decemnber 26, 2007 Order of Superior Cowre Regarding

Point Thomson Unit Agreement
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8. Notwithstanding the Owners’ hope and belief that condensate could be
praduced, they explained to the State that “further field and laberatory testing and
perforinancs modeling [were-required] to confirm the technical and econemic feasibility
ofthe-gas eycling project;” and that “much.work remain[ed] to. define development
epsts.” (fd) TheOwrets therefore coritinued to-progress the:project by identifying the
permittihg, engineering, and construgtion that would be required 1o start up-a gas eycling
project. (Id. at 011226.)

9. After another year of work lo progress their plans to commercialize the
condengsate, the Owners remained convinced that cycling was a feasible option and
reported to the State the achievemients they had accomplished to progiéss this project:
(PTU Rec_011211-011214 (October 1, 1986, Annyal Progrqss;'Repqrt for POD 8) at
011212-13.) For example, the Qwners had initiated field studies, investigated and
“confirmed [the] feasibility of high pressure pipeline and compressar system,” retained a
pernmit.consultant, and completed “drafis.of 4'planning study update and the engineering,
overview.” ({d. at 011213.) Based on the work completed, the project that was
contf:mpla"ted in:late 1986 invelved. 12 producer and 8 injector wells. The-Owneis hoped

to produce 450Mefd of gas, which:thie:Owiiers beliévéd -would pravide-approximately
35,000 barrels of condénsate per-day. The Qwners still had cost and technical concerns,
but:continued to pursue the project in an effort to resolve those ¢oncerns.

10.  One year later, at the end of 1987, the Owners made a presentation to DNR

to discuss its progress and assessment of the cycling project. (PTU Rec_014109-014115

AFFIDAVIT OF CRAIG HAYMES
I re Remand Proceedings Pursuant to Decenber-26, 2007 Order of Superioy Court Regariling
Point Thomson Unit Agreement
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(December 16, 1987 Letter with Enclosure).) The Owners.explained that it viewed
cycling favorably because it “permits liquid production prior to major gas sales,” but that
it had net been able {o resolve the numerons-concerns it had gbout the cycling project.
(Id. at.014114.) The Owners explained that the recovery of condeisate is “vulnerable to
complex gealogy,” meaning that there:may be more faulting than what the maps currently
showed, “substantial variation: in.tock properties,” and/or “uncertain depositional trends.”
(Id:y The-Owners also explained that “Continusus injection éompression at [the] réquirad
pressure [was] currently unproven™ and the “dehydration required [was] untested in [the]
arctic.” (/4 at014115,) Moreover, the"‘well test data illustrate[d] [a] wide range in
condensate yields,” and the “dévelopment costs [were] estimated to exceed one billion
dollars” (in 1987 dollars). (/d. at 014114-15)
11.  In 1988, the Owners reported to the State that cycling “is considered to

have a ligh risk and is currently viewéd by the majority of owners as uneconomic.”

(PTU Ree_011529-011534 (FOD:8) at 011531.) Based on that conclusion, the Qwners
re-focused their efforts and proposed, in POD 8, to do work that would help the Owners:
better understand the:Point Thomson reservoir for development.as-a.cycling or gas salés
project, {7d. at 011532.) The State approved POD ¢ for a threesyear term. (PTU

Rec_011528 (October 5, 1988 Letter).)

AFFIDAVIT OF CRAIG HAYMES
Inre Remand Proceedings Pursuant to December 26, 2007 Order of Superior Cowrt Regarding

Point Thontson Unit Agreement
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B.. Dn The 19905, The Owners Again Worked Oii. A Cyeling Project, But
Decided Inn 2003 That It Was Not Commercially Viable.

12.  When'the.Ownieis submitted POD 9 on Sepiember:25; 1991, they
comimiented that “[m]ajor uncertainties affecting both gas-cyeling and gas sales
development options include reserye-asgsssment, mafketi’ahtiop’k-,.ﬁinvesun,ent{jlc:vel,,and
theavallability of a gas ransportation gystem.” (PTU Rec 011422-011427 (POD 9) at
011423)) Notwithstanding those issues, they indicated that “[iJfit i reasotiably certain
thai-a gas-transportation. systex. for Point Thoihson gas will never become available or
that it will ot be availeble in the foreseeable future, gas eycling could become a viable
option oncereservoir description and performéance projections are:thoroughly studied.”
(dY The Owners continued forefine their understanding of the reserveir so they could
more dceutately assess Point Thowson’s development pofential: (PTU Rec_011386-92

(POD 10)at011387.)

13.  ‘InJune 1993, the Owners trade an. extensive presentation to the DNR at
which time: they re-affimned. thiat gas: cyeling still was not an appropriate development
option and that“[g)as sales are currently viewed as the.only potentially viable
development option.” (PTU Rec_(14188-014217 (Jung 23, 1993 Letter with

‘Presentation) at 014215). During that presentation, the Owners provided the bases for
those ¢onclusions. (See7d.) Consistent with those beliefs, this Ownérs proposed in POD
11 to continue studying the reservoir to position Point Thomson for'a potential gas sales
development. (PTU Rec_011738-011743 (POD 11) at 011740.) The DNR approved

POD 11. (PTU Rec_000336-000337 (December 17, 1993 Letter) at 000337.)

AFFIDAVIT OF CRAIG HAYMES
Inre Remand Froceedings Pursteant to December 36, 2007 Order of Superior Court Regarding
Point Thomson Unit Agreement
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14.  In 1996, when it seemed gas.sales were not on the liorizon, the Owners re-
focused on cycling, During POD 14, the Owners formed a Development Steering
Committee (“DSC”) to conduet studies. of various deyelopment options. (PTU
Ree 011835-011843 (POD 15):at 011837.) The DSC conducted-a Phage I study where
they designed:the facilities required for various development scenarios, and prepared cost
estimates for each, (Jd.)

i3, In Qctober 1997, after cycling'had passed Phase 1 screening; the Owners
stated in PQD 15 that they would “complete the remaining scoping activities . . . to
refine gas cycling” as a development option. (/4. at 011840.) ‘The timeline attached to
POD 15 showed that the Owrets wotild begin Coneeptual Engineering in 2000 if the
cycling project remained viable; -(Jd. at 01.1842.)

16. By July 30, 1999, the cycling project had progressed through Phase I1.
(PTU Ree_011758-011764 (POD 16y at 011761.) At this-point, the project that was
cohtemplated involved:

o 8 producerand 7 injectorwells to produce I Befd.of gas, 1t was
Hoped that this would result in 50,000-70,000 barrels per day of
condlensate.

located in-the east of the field and the other located in the west. The
injectors would be-drilled from one centrally-located gnshore drill
sife.

s Condensate would be separated from the gas for cxport to the
TransAlaska Pipeline Pump Station # 1.

(Id.)

AFFIDAVIT OF CRAIG HAYMES
In re Remand Proceedings Pursuant to December 26, 2007 Order of Superfor Court Regarding

Point Thomson Unit Agreement
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17. At that time, the Owners explained that “[0o]ne of the major uncertainties
affecting the economic outlook of the gas cycling project is the estimate of condensate
yield over the life of the project.” (#d.) The Owners therefore: fociised their attention on
“engineering and geological studies direcied at enhancing confidénce i the-analysis of
the Thomson Sand Gas Cycling. Project.” (PUT Rec 012004-012012 (PO 17) at
012005) Specifically, they lopked at ways'to reduce project tosts, maximize Hquid

ecovEry, and-manage project risk and uncertainty. (Jd at 012008;) Becausgthe
injection pressure would be world class, “a compression stady was conducted during:
POD. 16 to identify and assess technical limitations and alternative turbine drivers and
compressor-configurations.” (I&) Other issues were studied; such as the “potential cost
reductions and pros/cons of single vs. dual rig programs.” (I at 612009.) In addition,,
the Owners formed a Project Management Team. to “effectively biegin the. transition from
projeet assessiment fo project execntion.” (Jd. at 012010.):

18.  Having made significant progress, the Owners turned next to the task of
selecting a development plan and initiating the permitting pracess. (PTU Ree 011931
011939 (POD 18) at 011932-33.) The Owners “worked with fwe main contractors to
dcvelop conceptual engineering desigiis,” wlich would “provide the base upon which:
Preliminary Engineering, to bé initiated during POD 18, [woiild] be built.” (4. at
011934.) The Owners identifiad the need to complete the prestack depth migration
(“PSDM?”) of the 4 merged 3-D seismic surveys, which would then be used to update the

geologic model that would be used in selecting final development well locations. (/d. at

AFFIDAVIT OF CRAIG HAYMES
1 re Remand Proceedings Pursuant to December 16, 2007 Order ofSupeno» Court Regarding
Point Thomson Unit Agreement
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011937-38.) In response to these efforts, the State said that it was “pleased to see
concrete plans put into motion for development of [Point Thamsan] reserves.” (PTU
Ree 000374-375 (Sepiember 14, 2001 Letter) at 000374.) So too were the Owners.

19.  InAugnst 2002, the Qwners reported that sigrificant progress had occurred.
omrthe eycling project during the term 6£POD 18, Forexample, “[4) group dedicated to

permit-support [was) put in place” and “an engineering contractor:[bégan} work to
started and “[flurther field studies not. originally envisioned in.. ., POD 18 were also
perfarmed.” (/d.) The Owners-worked “to expedite the permittitig process” to “allow
developmerit drilling to begin on schedule, no later than 2006.” (/d.)

20. The Owners reported that “the POD 18 studies have identified sufficient
economic Incentive for the major-Owners to . . . proceed to the next level of |
expenditures,” (Jd. at 000389.) Therefore, in POD 19, the-Owners proposed several
acﬁvit'fcs;,.:incmding the ongoing pursuit of permits needed for development arid
construction, coritinvation of FEED to “progress the: project toward cammercial

approval,” and completion of PSDM interpretation o they could updafe the geologic
rriodel “to-improve the ability to evaliiate thé commercial viability of both gas cycling
and ultimate gas sales.” Imiportantty; the Owners set forth plans to “assess the project
comimercial viability in-preparation for the decision to progress the project to the next

phase of funding.” (/d. at 000390.)

AFFIDAVIT OF CRAIG HAYMES
In re Remand Proceedings Pursuant to Decentber 26, 2007 Order of Superior Court Regarding
Point Thomson Unit Agreement
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21.  The State accepted and approved of “ExxonMobil’s plan [in POD 19] to
continue evaluating the commercial viability of ... . gas cycling;” and specifically found.
that it “protect(ed] the public interest.” (PTU Rec_000393-000394 (August 28, 2002
Letter) at.000394))

22, A.motith dfter thé:Stateraceapted POD. 19, ExxonMiohil circulated.a. binder
¢iititled; “Paint Thomson Gas Cycling Project Description. Revision A,” which was. a
"rﬁferenoé document” describing the “base:case project design as currently envisaged”
(known as “Rev A”). (See Exhibit A (September 23, 2002 Letter) attached hereto.)

ExxonMobil also prep.afed a draft Design Basis Memorandum (“DBM”) based on the
Project Deseription Rcy A, which was the subject of questions during the March 3
hearing.

23, The DBM was neither prepared for nor provided to DNR, nor was it issued-
in.a final form. It is an internal planning document, created in January 2003, with
adﬁiﬁioﬁa] details about the Rev A- projeet deseription: (PTU Ree 2DNRH000048
(DBM),) Tt was prepared to further'the Owners’ gosl of implementing the cyéling
project, and it'contained an aggressive schedilé based on more than a dozen optimistic
assumptions. (/d.-at§ 12,1,

24.  One month later, when ExxonMobil put togsther and eirculated an updated
Project Description (“Rev B”), the schedulé contained in the draff DBM became obsolete.

(Sez Exhibit B (February 18, 2003 Letter) attached hereto.) The Rev B description did

not have a date for the start of production, but showed that drilling would not begin until

AFFIDAVIT OF CRAIG HAYMES
In re Remand Proceedings Pursyant 1o December 26, 2007 Order of Superior Court Regarding
Point Thomson Unit Agreement
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the winter 2005-2006 season. Drillirig would not be completed (assuming permits were
abtained to drill year round) untilJ uly 2008.

25,  In early 2003, ExxonMobil informed the State that it thought this project
‘mightnat be viable because of east and reservoir uncertainties. (PTU Rec ¢16905-
016930:(April 8, 2004 Preseritation, “Paint Thomson Gas Irjection Project Overview”) at
016218,) Regardless of whethier the project was viable, the Dwners would not be abl to
keep the: anticipated schedule, which was aggressive and “based o the President's call
for federal agencies to accelerate theirapproval process for importarit producing
properties.” (PTU Rec_012179-012180 (April 24, 2003 Letter) at 012179.)

26.  In an effort to determine if there was any scenarfo to progress the cycling
project, the Owners undertook.additional efforts to reduce costs and-ehhance recovery:
(PTUJ Rec_009637 (Octaber 10,2003 Letter); PTU Rec_000419-424.(POD 21) at
000420y ’fh_c_‘ result of that effort was a project description called Rev' B double prime
(“Rev B™). (PTU Rec_000419:424 (POD 21).at 000421,) Rev B made “a number of
agpressive and-oplimistic assumpfions-fo reduce the cost 6f the project without

on the project’s success. (PTU Rec_003319-003346 (April 8, 2005 Letter) at 003322.)
Notwithistanding the: techmology and resource challenges, the Owners concluded that the.
cost reduction efforts resulting in Rev B” did not yicld a commiercially viable project,

(PTU Rec_000419-424 (POD 21) at-000421.) As a result, and in light of the recent

movement toward a gas pipeline, the Owners focused on gas sales. (Jd. at 000423-424.)

AFFIDAVIT OF CRAIG HAYMES
It re Remand. Proceedings Pursuant to December 26, 2007 Order of Superivr Court Regarding
Point Thomson Unit Agreement
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27.  During the hearing, 1 was asked questions that implied the Owners have
never heen serious about developing the resources at Point Thomson-and therefore cannot
be trusted. ta implement the dslingation drilling and cycling project cantained in POD 23
Thos¢ iriplications cannot be reconciled with the large amounts of time and.money, and’
the substantial efforts made by the WIO0s, to identify a cyeling praject that was
commereidlly viable, particularly during the 1983-1988 and 1998-2003 time periods,

28, During the terms:of POIJs 18 through 21, the Owaiiets spent more than $67
million and approximately 160 staff years: working on the cyeling-project and other
mattets rélated to Point Thomson, Tt is therefore not unexpested:that the Owners would:
come to the 3tate in POD 23 and, after careful consideration, set forth a cycling project.

29.  Butto answer the questions I received during the hearing about what is
different between this c_ycling"p‘roject. and those previously wotked on; the answer is that
in. prior PODs, the Owners did not commit te production. I POD:23, they do. The
significance of that commitment, which:is contaitied within thie period of the POD, is that
tiiere will be no “off-ramps™ éven if the Owiers later decide the: project is not economie,

or éontains too many risks due tg resource or technological ungertainty. The Owners
have agreed toassume those risks and are fully comniitted thie coniplete 41l of the otk

coiitarned.in POD 23,

If. COVMMITVMENTS MADE IN PRIOR PLANS OF DEVELOPMENT.

30.  During the hearing, I was asked about several documents that were

perceived as comunitments that the Owners failed to meet. T did not have those
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documents available to me at the time, and it is my understanding that those documents

werg offered to provide a few examples of why the State is-concerned the Owners will

and also teviewed each of the PODs, Below L address the docuiments raised at the
hearing, the prior PODS, and respond to-the question posed at the hearirig, which was:

‘Whiy were the prior statemenits not 4 commitment er haw were those
commitments different fromm the Comiritménts being made.in POD 23%

A. The Qwners Fulfilled The Commitments Made In POD.1 .f]_9--78).

31. At the hearing, I was asked why the following statement:in POD 1 was not

a.comunitment or is different from the commitments made.in POD 23

Ifoil i:‘si-{discovered in sufficient quantities t6 warrant future development,
the Prudhoe Bay to Valdez oil pipeline will be the probable marketing
outlet from the area.

(March 7, 2008 Tr. at 1028:3-1029:8-(citing PTU Rec_011347))

32.  The above language comes from POD) ] , Which Was sent'to DNR on
Janitary 12, 1978 with a cover letter.. Both-the letter-and the POD make clear that the
commitment in PFOD. 1 was to drill the: Point Thomson #2 well and to conduct related
activities:

Exxon Corporation filettan application with the State Division of
Conservation for a perinit to. drill the subject well together with our check
in the amount of $100.00 in payment of the required permit fee.

¥ & #

As stated herein, it is our plan, State approval permitting, to comumence
location work immediately after completing the No. 2 site [refering to the
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tast well drilled] in February 1978 and actual drilling operations are to be
commenced after freeze up during November or December and conclude
after breakup four to five months.later. The rig will.be left on location until
the following winter.
(See PTW Reé 011343.) Thereference to producing oil “if ... . discovered” was a
ifoil was “discovered in syfficlent quantities-te warrant filtitre developnient.” (Id. it

011347 (emphasis added).) The same stafement was made in subsequerit PODs and

centinues to be the Owhers’ position today.,

B, TheQwners .Fulﬁllc{t“Theé Comunitments Maile L0 PODs 2-711979-1988),

33,  In PODs 2 through 4, the Owners committed to dvi}l one-exploratory well
each winter season. (PTU Reéc 011340:-011348 (POD 2) at 011340; PTU Rec._011306-
011316(POD 3); PTU Rec_011292-011295 (POD 4) at 011292-93). Each of those wells
was drilled. (PTU Ree_011272-011274 (POD 5) at 011272,)

34.. InPOD 5, the Owrers proposed-to-drill three:wells. (Id. at 011272-73.):
Each 6Fthose wells was drilled. (PTU Ree: 011261 (Nav. 16, 1982 Letter).)

35, InPOD 6, the Qwners'priposed to do studies; which would provide a better
understanding of the reservoir, (PTU Rec 011261-011268 (POD 6) at,"0'1,1262-26'3.)
Although thé State expressed concern that the “activities proposed for the time period
covered by [POD 6] do not significantly contribute to the further delineation and
understanding of the reservoir(s) and unit area,” it approved the plan. (PTU Rec_011258
(December 10, 1982 Letter).)
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36.  The Owners conducted. those studies and presented the results to the State.
(PTU Ree: 000296-000298 (October 28, 1983 Letter) at 000296.) Those studies
“confirmed [the Owners’] preliminary findings that the Unit ar¢a and other adjacent and.
ngarby lands dre underlaid by a large gas field with a thin gil leg, commercially
developable at such tire as transportation facilities for gas production to:markét.are
assured.” (Jd.)
37. Because™|sJufficient.drilling ha[d] been accomplished,” the Owners
propgsed to.do the following in POD 7:
(a) continued evaluation and analysis of available well and seismic data to
determine the pattern of futuredrilling and refine exisfing knowledge
ofthe reservoir and the areal limits of the fieldy and

(b) -continued study of 41l available alternatives by whicli gas: production
from the Unit Area can be transported to market.

(PTU Rec_(04278-004280 (POD 7) at:0004279.) The State-approved POD 7 for a five-
year term and later commented on the accomplishments: made during POD 7. (PTU

Rec_005244 (November 29, 1983 Létter); PTU Ree_011528 (Octaber 6, 1988 Letter))

C. The Owners Fulfilled The Commitinents Made Tin POD.8 (1989-1991),

38. In 1988, the Ownet§ proposed to the State that thiey would gather 3-D.
seismic data aitd “plan to prepare consensus maps for each.of the eurrently known
resérvoirs,” (PTU Rec_011529-G11534 (POD 8) at 011533.) The Owriers also referred,
to the worl they would need to do if they decided to drill the Point Thomson Unit #5 well

pursant to the 1984 Unit Expansion Decision. (/d.)
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39.  The Owners completed the 3-D seismic program, biit noted that the
sonsensus mapping program “was delayed more than anticipated:™ (PTU Rec_ 011422~
011428 (POD 9) at 011426.) Notwithstanding the State’s comment that “[t]he consensus
fapping by the unit owners was 5iot-aceomplished as proposed diring the term of the
(PTU Rec 011404-011405 (Janudary:3; 1992 Letter) at 011404.) Rathier, the Owners
stated that they would “plan fo-prepare censensus maps for edch-of the currently known
reservoirs.” (PTU Rec_011529-011534 ‘(P.OD 8) at 011533.) That process began in July
1991, five months before the term of POD 8 ended. (PTU Rec 011422-011428 (PQD 9)

at 011424.) The Owners did therefore fulfill the commitmerits made in POD 8.

7. The Owners Fulfilled Thie Consiiitments Made In PODs 9-1.1 £1992-1996),

40. InPOD 9, the Owhets tequested a four-year term and proposed to
“complete thie tonsensus reservoir mapping prograim by year-end 19947 (Jd. at 011424.)
DNR dpproved POD 9, but only fora ofie<year term, insisting that the consensus maps
conld be completed by that time. «(PTU Rec_011404-011405 (Jaruary 3, 1992 Letter) at
011405.) The Owners were able to complete the.consensus mapping program within that
time. (PTU Ree 011386-011396(POD 10) at 011387.)

41.  InPOD 10, the Owners proposed to undertake a Reservoir Characterization.
Study, utilizing the work done on the consensus maps. (/d.) The Owners believed the
Rescrvoir Characterization Study would be a mulri-yéar effort so they proposed to
AFFIDAVIT OF CRAIG HAYMES
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simultaneously work toward finding an appropriate development plan for Point Thomson.
(Id. at 0.1'1388-389.) DNR a_ppnovsd_POD 10, and the Owners did what they said they
would do. (PTU Rec_011385 (Novermber 27, 1992 Letter); PTU Rec_011738-011743
{(POD 11)-at 011739-40.)
42, o POD 11, the Owners proposed to-continug with the work they had started.
i POD 10, 7.2, the Reservoir Charatterizaton Study. (/d. at 011738-40.) The Stats
approved POD 11, (PTU.RéE 000336-000337 (Decembery 17, 1993 Letter).at 000336.)
43,  The commitments.made jn POD 11 were fulfilled. (PTU Rec_004331-
004337 (POD 12) at 004334.y Othier activities that occurred during POD 11, even though
ey were tiot part of that plan, included-the drilling of a well and the:completion of
anather.3-D seismic survey. (/d. at 004335.)
44, InPOD 12, the Owiets proposed to “complete thie Reservoir
Characterization Study as proposed.in the 10th POD” and initiate-engineering studies.
(/d. -at-004336:) Instead:of .aRprqymg POD 2., the-State and the Owners had numerous
discussiony about. Point Thomson and the appropriate method of devielopment, which led
to the State extending the term 6f POD 11 through the end: of Jannary 1996, (PTU
Rec: 010479 (December 22, 1994 Letier); PTU Rec_011699 (April 20, 1995 Letter);
PTU Ree 011693 (August 31, 1995 Letter).) Rather than hidve the Owners subinit a
revised POD 12, the State asked the Owners to submit POD 13, (PTU Rec. 055263-

055268 (POD 13) at 005265.)
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L. The Owners Fulfilled The Commi’;‘ments Made In PODs 13 And 14 (1996-1998).

45.  In POD 13, the Owners proposed “to initiate a-phased study related to
potential development scénarios for [Paint Thomson].” (/d. at.005268.) The Ownersre-
affirmed their belief “that all development options.are currenty uhegonomite,” but
suggested that “development activityat Badami” might create synergistic- opportunities
{6¢ Point Thomsen, (J)

46.  The Qwoers:committed to conipleting Phagé Land commencing Phase I by
June. 1996. (Jd. at 005267.) In addition, three of the major owners stated their plan to
“initiate: & farmout effort” forthe purpose of having others “commence exploratory
drilling within the PTU.” (/d.)

47. The State approved POD 13 and the Owners:fulfilled their commitments
althotigh, afier conversations with the State; Phase I was expanded to include worl
ariginally plarmed for Phase II. (PTU Rec: 014371-014372 (December 28, 1995 Letter)
at 014371, PTU Rec 011647-011652 (POD 14) at 011648-650,)-

48, In POD 14, the Owners “plan{ned] to complete Hhe remaining activities
associated with Phase I" and explained that *“Phase.IT werk activities will be cormengéd
only in the.event one or more development sceharios sereengd during Phase I merit
additional evaluation.” (/4. at 011651.) The State approved POD) [4, and the Owners
accomplished the required tasks. (PTU Rec_011644-011645 (Novemniber 29, 1996

Latter), PTU Rec_011634-011638 (POD 15) at 011634-36).)
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F, The Owners Fulfilled The Commitments Made In POD 15 (1998-1999),

49.  When POD 15 was injtially submitted, the Sfate replied that it was
incomplete, in large part, becanse it “concentrates on gag/coridensate development fram
the: Thomson. Sandstone [sic] Reservoir” without praviding adequate details of the
development plans, and that it dlso-failed to “‘include an evaluation of the oil fim
comipénentofthe Thomson Sandstone [sic] Reservoir,” (PTU Ree. 000323-000325
(October &, 2007 Letter)at 000324.) Iriresponse; the Owners worked with. the State to
address these issues. On December 24, 1997, DNR approved.a sixsiménth interim plan of
developnmént explaining:

DNR approves an interiin plan of development that allows Exxon six
months to develop 4nd $ubmit a complete :I_S_"’_P‘l_an of Developiment. [tis
in the state’s interest to allow Exxon time to submil the data promised . . .
and ¢oordinate with the.other working interest owness to develop a plan to
delineate all of the reservoirs ... .
(PTU Rec_011640-011608 (Deceinber24, 1997 Letter) at (111603.)
50.  On April 17, 1998, the State acknowledged that the Owners were fulfilling
thelf commitments under the inferim plan, (See PTU Rec 011590011591 (April 17,
1998 Letter).)
5k On June 19, 1998, the Owners subiitted POD 15. (PTU Rec_011825-843
(POD 15).) The State approved POD 15, 4nd the Owners fulfilled the commitments
cantained in it. (PTU Rec 01 [758-011764. (POD 16) at 011760-763.) Significant
progress had been made toward implementing a cycling project and the Owners
AFFIDAVIT OF CRAIG HAYMES
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explairied that as a result of the Phase I1 facility screening study, the Owners had
formulated a cycling plan.
52. At the hearing, I was asked about the ¢yeling plan dnd-why the following

afiguagéWwag.not g commitment or 18 differerit from thé commitments made in POD 23:

Bxxon.said they wiere going to-drill eight gas producers fromi two ofishore
thrill sites to-produce:] billion cubic: feet per day of wet.gas. Ore drill site
will be'Tocated on-the east.end of the field, with the otliéi-on the west side.
Thelocation and' number of wells and the prejeet afftaks rate aresubject to
optimization, Both higher and [ower offtaké rates will'be considered.

Ani Exxon welit on to sa¥ that it was going to compress arid reinject lean
gas into the Thomson gas cap through seven injection wells, one centrally
located onshore.

iMarch 7, 2008 Tr. at 1030:6-1031:3 (citing PTU Rec_011758-011764 (July 28, 1999
Letter).|
53.  The above language comes from POD. 16, but it1§ 4 summary of what the

Owners had accomplished duriig POD*15. (PTU Rec_011758-011764 (July 28, 1999
Letter enclosing POD 16 at 011761, It explains that the “Owners cornpleted the Phase
1 facility screening study,” which was foeused on “farther refining development
scenarigs. . .- The seenarjo tesultitig from this study (whicheis currently being used by
Unit Owners for plarming purposes) . . . consists of the f‘ol_lcw'ing;clﬁments:

+ Drill eight gas producers from two onshore drill sites-to produce ene:
bilflion cubic feet per day (GCF/D) of wet gas. ...

+ Compress and re-inject lean gas into the Thomson gas cap through 7
injection wells . . .

G il Gakd BN
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(Id.) After providing this summary of the cycling project cantemplated, the Owners
described the work they committed to accomplishing during POD 16; which included,

among other things, “assessment of project commiérciality.” (Id: at 011763-64.)

G The Cwaers Filfilted The Commiiments Made Iii POD§ 1621 (1998-2004).

54, In POD 16, the:Qwners-enumerated eight tasks. (PTU Ree_001453-001461
(POD 17)41 001453-455.). . As required, the Owners fulfilled thelr conwnitments for each
of those tasks. (fd. at 001454-458,) This was the beginnifig of the Owners’ renewed look
atthe cycling project, which was discussed extensively in paragraphs, 14 thr‘cn;gh 26.
55, I PQOD 17, the Owneérs eénumerated 10 tasks. (/. 41:001454-56,) The State
approved POD 17 and specifically found that it “protects the public interest.” (PTU
Rec 001463-001465 (Augnst 17, 2000 Letter) at 001465.) The Owners fiilfilled their
comnriiitmenits for each of those:tasks. (PTU Rec_011931-939 (POD 18) at 011932-936.)
56, InPOD 18, the Owners enumerated 11 tasks, (/d. 2t (011937-939.) Twa of
those tasks were references to work related to the 2001 Expansion Agreement. (/4. at
011937.) The State approved PO 18, specificaily finding that.it “protacts the public
interest”” (PTU Rec_000374-375:(September 14, 2001 Letter) at 000374.)
'57.  Notwithstanding the two tasks that were references fo work related to the:
2001 Expansion Agreement, the Owners fulfilled their commitmients.for each of the other
nine tasks. (PTU Rec_000383-391 (POD 19) at 000384-389.) Work related to the 2001
Expansion Agreement is addressed below. (See pp. 25-26 (paragraph [).)
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58. InPODI! Y, the Owners epumerated five tasks. (PTU Rec_000383-
000391.) The State approved POD 19 and specifically found that it “protects the public
interest.” (PTU Rec_100393-94 (Auigust 28, 2002 Letter) at 000394.) The Owners
fulfilled their commitn ents for three of the five tasks., (PTU Reg_004398-004402 (POD
20).at004398-4401. ¥ T tagks not completed were. asséssment of the cycling project’s
commereial viability id cotiiplétion of the new Unit Operating Agreement so that it
conld be offered to thesmaller interest Owners.. (/. at 004401.) On July 2, 2003, in
their request for approval of POD 20, the Owners explained why they were not able io
comply with the two tisks set out in POD 19, (7d.). On July 14, 2003, the State approved
POD 20, after acknowledging that e Owners had been unableito détermine whetherthe
cycling project was conmertially viable and had tot executéd a final Unit Operating
Agreeiment to present o the smaller interest owners. (PTU Ree_005380-005384 (July 14,
2003 Lettar) at 005381-82.)

59.  Duwing tieterm of BOD:20, the Owniers emuimérated five tasks to be
accomiplished. (PTU. Rec_000419-000424 (POD 21) at 000420-422.) Four of thoge fasks
were worked on; but then suspended.after the Owners defermined the cycling project was
net commercially viable, (Jd at:0004209-422.) During the teim.of ROD 20, the Owners.
consulted with the Stat” (o discuss-thesé issues and made a series of presentations to
discuss their commercilviability conclusion. (/d. at 000420.) The Owners fulfilled.

their commitiment on the fifth task enumerated in POD 20, (/d))

AFFIDAVIT OF CRAIG H AYDMES
In re Remnand, Proceedings Pus vant to December 26, 2007 Order of Superior Cotrt Regarding
Point Thomson Unit Agreensedt

Page 22 PTUREC 31054

Exc. 000989

[O—




60. In POD 21, the Owners enumerated several tasks, which made clear that the
Owners were-shifting their focus to-werk on.preparing for gas sales, but would pravide
fhe Stato with information so-the State ¢ould i'nd'ependent}_y assess the-Owners’
canclusion that the cycling project-was et commercially viable. (7. at 000423-424.)
The State acknowledged the Qwmners™ “plan to. focus on peténtial gas sales opportunities,”
bnt:conchuded that it could eily provide a cenditional approval becanse it needed datd
-and inforination beyond that which fhe Owners proposed be provideéd. during the term.af
POD 21, (PTU Rec_012085-089 (Septemiber 23, 2004 Letier) at (112085-086; PTU
Rec_081943-001944 (June 29, 2005 Letter) at 001943.)

61.  During theterm of PQD 21, the State acknowledged that the Owners had
piovided a significant amount of data 50 the State could make its own assessment of the
Owners’ conclusion that the cyelifig projéct was not commercially viable. (PTU
Rec: 001943-944 (June 29, 2005 Lefter) at 001944.) The State; however, continued to
add tothelist of infarmation it needed, which the Owners fiied to accommodate. (£7.)

62. On September 30, 2005, the Owners submitted additional data to the Stdte
and sizxted their understanding that this most recent submittal woiild “complete the

requirements for reporting work condueted under POD 21,” (PTU Re¢_ 012332
(Sepiember 30,2005 Letter).) That safie date, the State issued its decision rejécting. POD

22, (PTU Ree 012333-356 (September 30, 2005 Decision).)
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63.  Inits 22-page decision rejecting POD 22, the State does not contend that
the- Owners failed to fulfill the commitments made.in POD 21. (See PTU Rec_000627+
64.  As explained above, the Owners fulfilled thefy commitments in prior PODs.
Likewise, the commitments made in PO 23 to drill 5 wells and produce-condengate by
2014 will algobe fulfilled.

H: The Expansion Leases Are .Di?iz*ﬁ‘g"t’ti.’s“hable Fromr The PODs Becaitse
The Owners Had The Option Not To Drill Wells.

65. At the hearing, I 'was askéd why the following; laivguage, contained in a
letter from Exxon to the Stats, was not a comunitment or is different from the
corunitiients made in POD 23+«

‘T reiterate, Exxon, as Point Thomson Unit Operator, is making
preparations to be in 2 position to commence a well iri the 1985-1986
winter drilling season. The purpose of thxs well wounld be to confirm
resources sufficient to.prove commerciality of the regervoir. Additiornal
delineation wells may be reguired. . . . As diseussed with you, ¢urrent
plans céll for establishment of a participating area-and:statt-up: of
production fora gas-cycling condensate recovery developimeént as early as
[1992].
(March 7, 2008 Tr. at 1029:13-23 {citing (PTU Rec_0 10023-010024). ¥
66.  The above langnage comies.from a letier, not 8 POD or ever a letier
referringto a POD. The lettertéfers to-the 1984 Unit Expansion Decision. (PTU

Rec_010023.) It explains that Exxon.is preparing to drill the well, but must “meet with

the other worling interest owners” to obtain their approval. (PTU Rec. 010024.) After
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meeting with the other lease owners; the decision was made not to drill the well.
Elowever, the atfected lease awners fulfilled their obligation. under the 1984 Unit
Exparision Dégision. That Decision states that the leasé owiers ¢an either drill a well ar
the-expansion leases will contract out of the: Unit:

"The lessees . .. agree that if such a well is-riot conimeniced priot to
February 1, 1990, all Igases not-centaining a-well . , . will be cantracted out
ofthe Pamt Thoinsoen Unit Area effective as of February 1, 1990.

(PTU Rec_010033-53 (1984 Expansion Agreement).at 010040.)
67. At the hearing, T'was also asked about the following statements, which
pertain 1o the-2001 Expansion Agresment:
[The Owners plan to] [l]ioca,te thezmost advantageous Tocation for the work
commitment Area A delineation wel L, develop the drilling plan.and cost
estimnates, and file drillitg permiits by the third quarter of 2002.
[The Qwners plan to] coritract for a drill rig for a WCAA well by June 15",
2002, Drill the well through the Thomsen sand interval during the 2002 to
2003 winter season.

[The Ownets plan] to prepared.drilling permit application.and Seek
expedited approvals.

(March 7, 2008 Tr. at 1031:8-1032:19 (citing PTU Rec_0003635-000372 (June 22, 2001
Letter),)

68.  The 2001 Expansion Agreement provided that *“[t]he Working Interest
Owners must-complete drilling .. . a new well or deepening the Red Dog #1 Well.”
(PTU Rec_000365-000372 (Junte 22, 2001 Letter).) However, the Working [nterest

Owners had the option not to-drill. If they chose that option, then the Agrecement
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Interest: Owners will.pay the State of Alaska [$940,000] to compensate for the unrealized
banus payments duting the period that the acteage was withheld from leasing (Drilling
Extensian: Charge).” (Id,)

69: On August 5, 2002, theOwners confirmed that they chose instead “to pay
the Drilling Bxtension.Charge of $840,000 to the Stdte of*Aldska, and relinquish the
western Red Dog Leases as prescribéd i the Unit Expansion Approval.” (PTL)
Rec_000383-000391 (POD 19) at 000385.) This decision was.communicated to DNR.
nearly a year before the due date of June 15, 2003. (PTU Ree _(00377-000378 (January:
21,2003 Letter) at 000377.) The Owners:fulfilled their commitment; as acknowledgg by
the State. (PTU Rec_005380-005384 (Tily 14, 2003 Letter) at 005380.)

7G. POD 23 is different. from the Expansion Agrééments because there are no
off-ramps. 1f the Owners do not comply with the terms contained in the POD, then under
11 AAC §3.374, they will be in-default'of the Unit Agreement.. The term of POD 23 i
lariger than most PODs, but it was specifically designed that way st the Owners could

caimnmiit to production.

7

71.  During the hearing,.I was asked what was meéant by “terms and conditions™
in the February 19, 2008 letter to Comunissioner Irwin, which stated that “ExxonMobil,
as an individual owner, will fully participate in and make commiitments for Point

Thomson gas in an open scason for a gas pipeline (producer owned, third-party owned or
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some other combination) in that pipeliné’s open season on terms and conditions no less
favorable to ExxonMobil than thase upon which other shipping.commitments are made.”

72. By “tenms and conditions,” ExxonMobil is referring to both transportation.
and figéal tefms, specifically, the terms and condi'ti_oﬁs offered by the transporter to any
other prospective firm shipper i its tariff for shipping rates and othier service, as well as
1he Fsedl terms offered by. the-State of Alagka to any other ANS prodncer. The “no less
fayorablg™ pravision weuld only apply-to the extent that jthﬁz'&ansparfsr or the State offers
different terms and conditions.to different.shippers-and ANS producers, respectively. In
that event, ExxonMobil would confirm that it has received terms afid. conditions that are
at least as favorable as those offered to other prospective firm shippers or ANS
praducers, as the case may be.

73.  ExxonMobil’s goal is to commercialize its share 6f Alaska North Slope gas
i -a,ﬁlanner'tthat maximizes vahie to-the State and to our shareholders, and we have
continually pnrsued ways to doso. As evidenceof this ongoing commitment,
ExxonMabilrecently annouriced an agreeinent to commercialize a péottion of its Prudhoe
Bay gas through a sale to Fairbanks Watural Gas. Exxonlvlobil’s commitment to

commercialize Point Thomson gas'is no different. We will contiitue working to find a

.....

that meets this'objective.
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Iv. TERMINATION ISNOT IN THE PUBLIC’S INTEREST,

A ExxonMobil Is More Than Qunlified To Implement POD 23.

74.  During the hearing, I was asked about ExxonMobil’s expetience as an. operator
in Afaska. Atthe time, Istated that ExxenMobil has only begen an operator at Point.
Thomsop.. ‘That testimony was 1ot dotiplets.

75.  BxxonMobil discovered Granite:Point Field in Gook: Inlet in 1965, instalfett

the Granite Poitit Platform in: 1966, and was: operatdr-of the field:until 1978,

76,  Bxxonbobil also was the operator at Duck Island from 1978 through 1984,
During that time, ExxonMobil driited the Duck Island Unit 1, 2, and 3 wells.

77.  Last, ExxonMobil-was the dperator at Thetis Island until 1995.

78.  During the hearing, Mr. Boyd testified that the Thetis Island Unit was
terminated because it “stopped working.” T won’t speeulate-on what Mr. Boyd meant by
“stopped working,” but would like'to provide some background to explain that it would not
be appropriate to believe the circumstances at Thetis Island are d reflection of ExxonMobil’s
commitmeritto POD 23, What-occurred with the Thetis Island Uhit 1s. aridlogous to-the 1984
and2001 Unit-Expansions, which contained well obligations and 4lso ptovided that the
Owaners could choose not to drill:

79:  Tn'1993, the State approved & five-year Plan of Exploration for Thetis Island.
(RECLT7_013702-711 (February 12, 1993 Letter) at 013711.) That Plan required the
drilling of three exploration wells or the unit would “automatically terminate.”
(RECLT7_013693-694 (May 1, 1995 Letter) at 013693.) ExxonMaobil drilled the first well
in 1993. After drilling the first exploratory well, Exxon decided -- as was its right pursuant

AFFIDAVIT OF CRAIG HAYMES
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to the Plan 6f Exploration — that it would allow the Unit to terminate rather than drill a
second well. Accordingly, the Thetis Island Unit was automatically terminated pursuant to
the Unit Agréeement. (/d.)

80.  As I'havo festified -- and.as the letter from the President-of ExxonMobil
Ptddictioh Company, Morris E. Foster (attached bereto as Exhibit.C) shows -~ BxxonMobil
¢ eommitted to PODI 23, There are nexoff-ramps. In.cantrast to prior PODs, ExxénMobil
and the: Gtlier Owneis Have agreed to assume the economic, reystvoit, and technologival risks
assoeiated with the in POD 23,

81. ‘Moreover, each of the major owners has testified that they believe
ExxonMobil is'well qualified to implement POD 23 notwithstanding the numerous questicns
posed on that topic and on the tépic:of what circumstances must exist before those Owners.
would vete to remove ExxonMobil. as operator,

2.  The witnesses that testified during the March 3 hearing made clear that they-do
not believe that ExxonMobil bas bieachéd, much less “matertally breached;” the Operating,
Agreement, which addresses the basis for removal of the Unit‘Operator. There is no reason
tq”be}jeve-’lbat ExxonMobil will do so'fn thie future.

B. Neip Oviners G'e‘/,zé).‘alhi‘ ‘Woi‘;’dd Not Be Entitled To The Techrical And
Séismi¢ Data Owned By Thée.Curvent Qwners..

83,  During the hearifig, 1 was also asked about restrictions on the use of data
shared between the Owners. Although the data between the Owners have been shared, it is
governed by confidentiality or other provisions restricting use. This means that if the Unit is
terminated, the current owners would generally not be able to share data with future owners.

AFFIDAVIT OF CRAIG HAYMES
In re Remand Proceedings Purswant to December 26, 2007 Order of Superior Court Regarding

Point Thamson Unit Agreement

Page 29 .
PTUREC 3106

Exc. 000996




&4.

Data, analysis, interpretations and work product for the Point Thomson Unit

are subject to a number of distinct:agreements and obligations. 1 an familiar with and can

testify abotit the following agréements, which pertain fo Point Thomson seismic and other

techiiical datai

@)
(b)
()

@
(&)

fy

®

85.

The Point Thomsaon Unit-Qperating- Agregment;
March 17, 1988 Point Thepwson Unit Common Database Agreement;

Angust 1, 1988 Point Thomson Unit ExxonMoahil, Ph.lﬂlps, and
Chevron Confidenfial Well Data Trade:Agreement;

August‘ 10, 1988 Point Thomson Unit Group Seismic Survey
Agreement;

July 1, 1998 Non-Exclusive Use Agreement Wegt Island Corridor,
Flaxman Lagoon and 1997 Flaxman OBC 3-D Seismie Surveys;

April 15, 1999 Non-Exclusive Use Agreement West Island Corridor,
Flaxman Lagoon, Yukon Gold, Mammoth and 1997 Flaxman OBC 3-D
Seismic Surveys, Sourdough #2 and #3 Well Data, 1998 PTAC
Drilling Study, 1998 PTAC Co-Development Study, and1998 PTAC
Environmental Studies; and

February 1, 2001 Challenge-Jsland 3-D Seismig Survey and Red Dog.

‘Well Data Licensg Agrgement:

The agreements idéntified in Paragraph 84(a)-(c) relate to technical dafa.

(lncludmg well data) and zu:talyms These agreements c0ntaxmconﬁ‘dennal1ty prowsmns

under - which the signatoties to'the agreendent covenant to keep the Jnformanon conﬁdential

and to not'share it with any third party absent the consent of the affected parties. Limited;

basic well data is kept confidential under the Point Thomson Unit Operating Agreement (the

“Operaiing Agreement”) for 5 years, but that time limitation is superseded by provisions in.

other agreements requiring contidentiality for certain Point Thomson wells.
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86.  ExxonMobil’s analysis and interpretations of data are considered Technical
Information under the Operating Agreement. The Operating Agreement provides that such
Technical Information cannot e disclosed to others or used ékceptin cannection with
opetations tinder the Operating. Agreement:

87.  ThePoint Thomson Unijt Group Seismic Strvey Agregment (identified in
Paragraph 84¢d)) relates.to seismic data and reqiiives each ofthé signataries to maintain the
confidentiality of the data and information obtained pursisait to'the Agresment.

88.  The agreements jdentified in Paragraph 84(¢)-(g) rélate to seismic data. The
agreement identified in Paragraph 84(f) also includes. other tyipes of data. These agreements:
contain confidentiality pravisions in. which the party receiving ififormation under the
agrecment covenants to keep the information confidential and to.not share it with any third

party dbsent the consent of the party providing the information uiider‘the agreément.

V. CONCLUSION,

89.  Throughout the hearing, ExxonMobil has attempted t¢ address concerns
identified by the Conimissionerand Hearing Officer; and to convey the basis for our belief
that POD 23 sets out the right course for Point Thomson and is the-proper remedy in this
matter. 1 wish to refterate what.I'said-during the hearing: To fhe extent that the

Comimissioneér or Hearing Officer has afiy remaining questions or continuing coticerns of any

kind, we remain willing to discuss:such matters at any time.
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FURTHER THIS AFFIANT SAYETH NAUGHT.

| /CRAIG HAVMES

SUBSCRIBEIDAND SWORN TO hefore me thks-lﬂ day of March: 2008:

ﬁ . T

Notary Public in and for_4 laSka

My Commissian-Expires; j/‘) / 11
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RECEIVED
DEC 2 & 2008
PATTON BOGGS LLP

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ExxonMobil Corporation, Operator

of the Point Thomson Unit; BP
Exploration (Alaska) Inc.; Chevron U.S.A
Inc; ConocoPhillips Alaska, Inc.,

Case No.: 3AN-06-13751 C1
(Consolidated Appeals)
Case No. 3AN-06-13760 CI

Appellants, Case No. 3AN-06-13773 CI

vs. Case No. 3AN-07-04634 CI

Case No. 3AN-07-04620 CI

State of Alaska, Case No. 3AN-07-04621 CI

Case No. 3AN-08-09369 CI

)
)
-)
)
)
)
} Case No. 3AN-06-13799 CI
)
)
)
Department of Natural Resources, )
)
)

Appellee.

APPEAL FROM APRIL 22 AND JUNE 10, 2008 DECISIONS
OF THE COMMISSIONER OF THE ALASKA DEPARTMENT OF NATURAL
RESOURCES TERMINATING THE POINT THOMSON OIL AND GAS UNIT

OPPOSITION TO MOTION FOR TRIAL DE NOVO

L. INTRODUCTION

Appellants ask for a partial trial de novo, seeking leave to take discovery from
DNR. Appellants attempt to justify their request by alleging that the remand hearing
before Commissioner Irwin did not comport with due process. Appellants’ entire
motion is based on a flawed premise — that because DNR is a party to the PTUA, the
remand hearing was (or should have been) an adversarial proceeding between
Appellants and a division of DNR. Appellants’ arguments ignore: (1) DNR’s applicable

procedural regulations; (2) that the legislature explicitly gave DNR the power and
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flexibility to iswue administrative decisions regarding State oil and gas leases; and (3)
Alaska Supreme Court decisions rejecting the pecuniary interest argument Appellants
make here and upholding DNR’s administrative process. [n short, DNR conducted its
remand proceedngs on remedy consistent with its applicable procedural regnlations and
Appellants’ motion fails to establish any due process violations or that additional
procedural steps ‘were necessary,

Appellanis nonetheless claim that they are entitled to a partial trial de novo in the
form of taking expansive discovery from DNR in order for Appellants to learn whether:
(1) DNR violated their due process rights; (2) DNR’s remand decisions relied on
documents outside the record; and (3) the extent of DNR’s alleged pecuniary interests
and due process violations. Appellants have it backwards. In order to justify this
requested relief, Appellants must first establish the predicate of a due process violation,
extra-record evidence, or bias. As discussed below, Appellants have failed to
demonstrate that DNR’s remand proceedings violated due process, that DNR relied on
extra-record evidence, or that DNR was impermissibly “biased” due to its pecuniary
interests in the PTUA. Appellants cannot simply come to court, make unsupported
allegations, and then receive a trial de novo where they are permitted expansive
discovery into an agency’s files. Such a process is flatly contrary to Alaska

administrative law, and it would cause significant delay in the resolution of the appeal.

QOPPOSITION TO MOT IoN FOR TRIAL DE NOVO
Exxon Mobil Corp. v.Sraie of Alaska, DNR, Case Na. 3AN-06-13751 Cl Page 2 of 36
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Even examined in isolation, Appellants’ discovery requests have no merit and
should not be permitted. Specifically, Appellants seek discovery on: (1) a study by
PetroTel addressing Point Thomson reservoirs related to DNR’s efforts regarding the
gas line and the Alaska Gasline Inducement Act; (2) DNR Commissioner Irwin’s

discussions with staff and legal advisors; and (3) DNR’s pecuniary interest as a party to

the PTUA.

Regarding the PetroTel study, Appellants’ only proffered justification for this
discovery is that the report relates to Point Thomson reservoirs. Commissioner [rwin
specifically informed Appellants that the PetroTel study was for the purpose of
addressing issues related to the gas line and that he did not consider it in connection

with the PTU decisions. Appellants have offered no proof to the contrary and thus have

not overcome the general rule that agency decisions are presumed to be based on the
designated record. It would be contrary to both Alaska administrative law and public
policy if those challenging an agency decision could upend the administrative process
and embark on expansive discovery simply by identifying a document that is arguably
related to an agency decision but is not in the record.

Appellants likewise offer no legitimate justification to probe into Commissioner
Irwin’s communications with his staff and legal advisors. Putting aside that these

communications are protected by the deliberative process and attorney-client privilege

protections, Appellants have not shown that the existence of such communications

OPPosmbN T0 MOTION FOr TRIAL DE Novo
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constituted any sort of due process or other legal violation. Indeed, in generating a
decision exclusively or.heavily based on DNR expertise and formulation of DNR
policy, it is necessary and appropriate for the Commissioner to have access to DNR
staff. Appellants rest their argument on the notion that such communications were ex
parte communications. But the remand proceedings were an agency hearing before the
Commissioner — not an adversary proceeding. Accordingly, there can be no *ex parte”
communications.

Finally, Appellants fail to justify their request to probe into DNR’s pecuniary
interest in the PTUA and underlying leases. As an initial matter, the fact that DNR is a
party to the PTUA or that DNR is responsible for administering state land are not issues
justifying discovery. Moreover, Appellants cannot argue that they need discovery about
the “extent” of this pecuniary interest in order to establish a bias argument. The Alaska
courts have repeatedly rejected the argument that agencies cannot adjudicate disputes
where the agency also holds a pecuniary interest. Thus, the alleged “extent” of DNR’s
pecuniary interest in the PTUA and underlying leases is insufficient, by itself, to
establish a bias or due process argument, and is likewise insufficient to overcome the
presumption that public officers and agencies are presumed to carry out their duties in
good faith. Put another way, because Appellants’ “bias” argument rests solely on the
fact that DNR has a pecuniary interest in this dispute, Appellants have oot established a
“bias” claim justifying any discovery.

OPPOSITION TO MOTION FOR TRIAL DE NOVO :
Exxon Mobil Corp. v. State of Alaska, DNR, Case Mo, 3AN-06-13751 CL Page 4 of 36
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Appellants’ motion is essentially a glorified discovery request likely aimed at
delaying this appeal. To the extent Appellants wish to challenge DNR’s unit
termination decisions on due process grounds, the place to make that challenge is in the
actual appeal — not in a side motion asking for discovery. Not only have Appeilants
failed to make the necessary showing to justify receiving any form of trial de novo,

Appellants have failed to demonstrate that their requested discovery is relevant,

appropriate, or necessary to the due process arguments they wish to raise in this appeal.
This Court should therefore deny Appellants’ discovery requests.

II. FACTS AND PROCEDURAL HISTORY

The Rule 600 appeals in this consolidated proceeding arise from DNR decisions
regarding the Point Thomson oil and gas unit on the North Slope (PTU). The factual
predicate for all DNR PTU decisions was the unit and Jease history and the voluminous
materials submitted to DNR by Appellants.

On October 27, 20085, the DNR Director of Qil and Gas rejected the 22nd POD
and placed the PTU into default.' The factual basis of this decision was Appellants’
failure to: (1) develop the unit over its approximate 30 year history despite the existence
of known large reserves of hydrocarbons; (2) fully explore and delineate the unit; and

(3) commit to putting the unit into production or to perform adequate unit exploration

'R. 627-50.

OPPOSITION TO MOTION FOR TRIAL DE NOVO
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and delineation.” The 22nd POD proposed no drilling or development, and it did not
commit to unit production or exploration.3 Rather it simply called for more “studies.”
DNR gave Appellants a year to cure the default.’ The Director’s decision stated the unit
was subject to termination if the default were not cured.®

But instead of proposing to cure the deficiencies by submitting a POD thal
committed to development and production, Appellants submitted thousands of pages of
documents and briefing to Commissioner Menge in the fall of 2006.” Appellants
contended that they were under no obligation to develop the unit, and that DNR was
obliged to accept the modified 22nd POD offered on appeal which was very similar to
the 22nd POD that the Director had rejected in October of 2005.

On November 27, 2006, Commissioner Menge issued a decision affirming the
Director’s decision and terminating the unit.” In reaching this decision he adopted the
Director’s decision, considered the history of the unit, and Appellants’ failure to

develop the unit and put it into production.'® He also considercd Appellants’ continuing

2R. 633-48.

?1d.

*R.633-35,

*R. 652,2012.

®R. 649.

7R. 1-9298.

5 R. 702-8.

? R. 5670-89.

'OR. 5671, 5682, 5686.
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refusal to commit to unit development or production.'’ Appellants asked Commissioner
Rutherford to reconsider Commissioner Menge’s decision submitting several thousand
more pages of documents to DNR.'? [n December of 2006, she affirmed Commissioner
Menge’s decision stating two grounds for termination: (1) Appellants’ failure to meet
their obligation to develop the unit; (2) Appellants’ failure to submit a POD that made
an acceptable commitment to develop and produce the unit."?

Appellants .appealed to the superior court in the instant proceeding. DNR
certified a record consisting of the materials it relied on in reaching the decisions
including all DNR PTU unit files, all DNR PTU lease files, and all materials Appellants
submitted to Commissioner Menge and Commissioner Rutherford.'* In addition,

Appellants supplemented the record with additional documents in the spring of 2007."

On December 26, 2007 this Court issued its decision upholding DNR'’s rejection
of the 22nd POD, affirming that DNR had the authority to administratively terminate
the PTU, but reversing the unit termination, finding that Appellants had received
inadequate notice that DNR was considering unit termination as a remedy and remanded

the proceeding to DNR to hold a hearing on remedy.

'R, 5678, 5682-3.

'2R. 5726-42, 5797-809, 5819-9259.
3R, 9290.

“R.1-27953.

Y R.27954-28575.
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Pursuant to this Court’s remand order, Commissioner Irwin notified Appellants
that DNR would hold a hearing to provide them with opportunity to be heard on the
appropriate remedy for their breach and specifically informed them that DNR was
considering the remedy of unit termination.'® Commissioner Irwin also requested
briefing on whether the remedy of unit termination was appropriate, and if not, “what
remedy would be an appropriate response to the Appellants’ failure to submit an
acceptable POD.”'” During a prebearing conference, DNR presented a list of topics it
wanted Appellants to cover at the hearing and/or in their briefing.'®
Prior to the hearing, Commissioner Irwin further described the scope and issues
for the remand proceedings in response to inquiries from Appellants, For example, in
response to a letter from Appellants, Commissioner Irwin re-iterated the scope of the

hearing and added that he wanted Appellants to address “why it is in the public interest

»19

for DNR to accept the remedy you propose. Likewise, in a third letter,
Commissioner Irwin informed Appellants that at the hearing they will “have the
opportunity to address whether unit termination is an appropriate remedy and to present

alternative remedies . . . . In making your presentations, you should explain why you

believe your proposals are consistent with the applicable statutes, regulations and

'*R. 30505.

" R. 30505.
'8 Tr. 68.
P R. 30514,
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agreements and are reasonable in light of the history of this unit.”*® Further, in response
to a question from Appellants regarding the record, Commissioner Irwin explained that
he would consider the pre-existing appeal record and any evidence they submitted on
remand.?’

At the week-long hearing, Appellants put on witnesses and filed briefs and
numerous other documents.”” As a proposed remedy, Appellants submitied a 23rd POD
that proposed production from one well of 10,000 barrels a day of liquid hydrocarbons
suspended in gas in the Thomson reservoir.”? The 23rd POD also suggested potential
additional production depending on what was found during the initial development
phase.? The Appellants made no firm commitment to develop the hundreds of millions
of barrels of oil in the PTU Brookian reservoirs,?’ or to drill in undelineated areas of the

unit. %

2R, 30521.
2l R, 30513-15, 30521-22.

22 R, 30505 — 31494,
23R, 30594-30613.

4 Appellants did not contest at the remand hearing that the thirteen “expansion
leases” had contracted from the unit. See Tr. of Remand Hearing, Volume II at 181
(March 3, 2008). Further, this Court’s December 26, 2007 Order found that “all of the
Appellants’ claims conceming the Expansion Agreement are hereby dismissed as they
have been expressly abandoned by all Appellants.” Decision at 44,

3 R. 324, 629.
26 R. 30595, 30598-604, 31433.
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After considering the Appellants’ presentation, Commissioner Irwin rejected
their proposed remedy and concluded that the public interest required unit termination.
The rationale for that decision is set out in Commissioner Irwin’s detailed wntten
decisions of April 22 and July 10, 2008.” Like Commissioner Menge’s initial unit
termination decision and Commissioner Rutherford’s decision affirming the Menge's
decision, the factual predicate for Commissioner Irwin's decisions was the unit history
of non-development and the materials submitted by Appellants® — all of which are part
of the existing administrative record on appeal.

DNR certified additional documents from the remand proceeding to be included
in the record on appeal in this proceeding in 18 volumes, including all Appellants’
remand filings, all hearing transcripts, and all communications between DNR and

Appellants.”® The record DNR submitted to this Court constitutes the materials the

DNR Commissioner considered in reaching his remand decision.

TR, 31389-31467, 31561-31586.
28R, 31431-4,

2 See August 14, 2008 First Amendment Notice of Additional Documents to be
Included in the Record on Appeal.
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III. ARGUMENT

A. Appropriate Legal Standards.
L. Law Applicable to Court Review of DNR_Administrative

Decisions.

DNR is the entity responsible for the administration of state lands including state

oil and gas Jeases.”® By statute,®’ regulation® and court decision,* persons challenging

DNR administrative action must follow the appeal procedure provided for by DNR

regulation, and the DNR Commissioner is vested with authority to issue the final agency

decision.**

® AS 38.05.020, AS 38.05.180; State Dept. of Natural Resources v. Arctic Slope

Regional Corp., 834 P2d 134, 143 (Alaska 1991) (DNR is responsible “for |

implementing the constitutional mandate that the legislature ‘provide for the utilization,
development, and conservation of all natural resources belonging to the State ... for the
maximum benefit of its people.’”).

7' AS 4437.011.

*211 AAC 02.010 through 11 AAC 02.500. -

3 White v. State, DNR II, 14 P.3d 956, 960 (Alaska 2000) (DNR regulations
require oil and gas lessees to pursue all grievances through administrative remedies with
the commissioner issuing the final administrative decision); Danco Exploration, Inc. v.
State, Dept. of Natural Resources, 924 P.2d 432, 434 (Alaska 1996) (challenges to DNR
leasing decisions must be by appeal to the commissioner followed by appeal to the
superior court).
%4 The current applicable DNR procedural regulations are set forth at 11 AAC

02.010 er seq. The regulations, while enacted after the PTUA was executed, are
consistent with the PTUA and thus were applicable to the rcmand hearings. See Exxon
Corp. v. State, DNR, 40 P.3d 786 (Alaska 2001). Further, the regulations in place at the
time the PTUA was enacted provided for similar procedures, most importaatly, by also
providing that DNR would hold administrative proceedings on state oil and gas lcases
and unit agreements, and notably not requiring any adversary proceeding or the

OPPOSITION TO MOTION FOR TRIAL DE NOVO
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DNR regikations allow an appellant to request special procedures and provide
that the Commissioner may hold a hearing if disputed facts are presented for
determination.®® But in every case the regulations require that an appellant brief the

8 There is no requirement in the

grounds for tha appeal to the Commissioner.’
regulations, statuwe or decisions, that the DNR Commissioner base his or her decision on
an adversarial poaceeding between his or her subordinates and the appellants. Nor is
there any requirement that DNR must appoint an independent hearing officer in order to
issue a final agenc y decision.

Thus, the typical DNR administrative appeal process begins with a written
statement of the sppeal submitted to the Commissioner. The Commissioner then issues
the final agency decision, and the appellant may appeal to superior court pursuant to
Appellate Rule 602. This procedure has repeatedly upheld by the Alaska Supreme

Court, notwithsimding the fact that DNR is party to the oil and gas leases it

administers.”” The typical court review of a DNR Commissioner's decision is to review

appointment of m independent hearing officer. See 11 AAC 88.100 - .185; see also
DNR’s Supplernemtal Briefing under this Court’s November 21, 2007 Order.

11 AACO2.030(a)(13).

¥ 11 AA.CO2.030(a)(8) and (13)

37 See, e.g, Hhite v. State DNR I, 14 P.3d at 960 (“we have recognized the
authority of adminstrative agencies to consider breach of contract claims in which the
agencies were puties.”); see also University of Alaska v. National Aircraft Leasing,

Ltd., 536 P2d 121, 128-129 (Alaska 1975) (rejecting any distinction between an
agency’s “proprigary”’ and “governmental” activities in suits involving the state or its
agencies). Cf. CvaocoPhillips v. State Dep't of Natural Resources, 109 P.3d 914
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the decision and record submitted by the agency as provided for under the Appellate

Rules.® Appellants request for partial trial de novo is a request to depart from this
standard administrative appeal process.

2. Law Applicable to Requests for Trial De Novo.

The superior court has discretion under Appellate Rule 609(b) to grant trial de
novo in an appeal from administrative agency either in whole or in part. Trial de novo
on appeal, however, is “rarely warranted” in Alaska.”® De novo proceedings have been

approved only in limited circumstances:

(1) when certain issues are not within the expertise of an
administrative body;

(2) when the record is inadequate;

(3) when the procedures of the administrative body are
inadequate, for instance when they do not provide due
process;

(4) when the administrative agency was biased; or

(5) when the administrative agency excluded important

. 4
evidence.*®

(Alaska 2005) (DNR permitted to adjudicate royalty dispute); State Dept. of Natural
Resources v. Aretic Slope Regional Corp., 834 P.2d 134, 143 (Alaska 1991) (“the line
the companies draw between “regulatory” and “proprietary” functions more clear in
theory than in practice.”).

® See Olson v. State, DNR, 799 P.2d 289, 294-95 (Alaska 1990). Accord SEC v.
Chenery Corp., 318 U.S. 80, 87 (1943) (“The grounds upon which an administrative
order must be judged are those upon which the record discloses its action was based.”).
¥ South Anchorage Concerned Coalition v. Municipality of Anchorage Board of
Adjustment, 172 P.3d 774, 778 (Alaska 2007); see also Kott v. City of Fairbanks, 661
P.2d 177, 180 n. 1 (Alaska 1983) (noting trial de novo is not “common procedure.”).

A South Anchorage Concerned, 172 P.3d at 778: Treacy v. Municipality of
Anchorage, 91 P.3d 252, 270 (Alaska 2004); State v. Lundgren Pacific Constr. Co., 603
P.2d 889, 896 and n. 18 (Alaska 1979).
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Finally, “[i]f the process provided by agency regulations conforms to due process, but
the agency has not adhered to the required process in a particular case, the remedy is not
a trial de novo but a remand to the agency.”'

Here, Appellants seck a partial trial de nove in the form of taking discovery from
DNR, arguing that trial de novo is justified because: (1) the remand proceedings did not

comport with due process; (2) DNR’s termination decisions allegedly relied on

materials outside the administrative records; and (3) DNR was allegedly *biased”
because of its pecuniary interest in the PTUA. As discussed below, none of these
arguments have merit and trial de novo is unjustified in this appeal.
3. Law Agglicable to Alleged Due Process Violations.
Due process requires notice and an opportunity to be heard, but whether due
process has been satisfied must be determined on a case-by-case basis.™

B. DNR’s Remand Proceedings Comported with Due Process.

Appellants claim that the remand hearing violated due process because: (1) they

were entitled to an adversary proceeding with an independent hearing officer; (2) they

' Alaska Public Interest Research Group v. State, 167 P.3d 27, 46 (2007).

2 See, e.g., State, Dep't of Natural Resources v. Greenpeace, Inc., 96 P.3d 1056,
1063 (Alaska 2004) (“due process does not have a precise definition, nor can it be
reduced to a mathematical formula”™); Matanuska Maid, Inc. v. State, 620 P.2d 182, 192-
93 (Alaska 1980) (“The crux of due process is opportunity to be heard and the right to
adequately represent one’s interests. Adequate notice is the common vehicle by which
these rights are guaranteed. Where notice is inadequate the opportunity to be heard can
still be preserved and protected if a contestant actually appears and presents his
claim.”).
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were not provided proper notice of the applicable procedures and issues to be
considered on remand; (3) Commissioner Irwin had alleged ex parte contact with
Appellants’ litigation adversanes; (4) Commissioner Irwin allegedly relied on materials
outside the administrative record; and (5) DNR has a pecuniary interest in the PTU.
None of these arguments have merit and they do not justify the expansive discovery into
DNR files Appellants seek here. As discussed below, Appellants have not demonstrated
that DNR should have departed from its standard administrative process and appeint an
independent hearing officer, and Appellants received the notice required by due
process.”” DNR will address Appellants’ other due process arguments in the context of

their specific discovery requests.**

1. Appellants were not entitled to an adversary proceeding or an
independent hearing officer.

Appellants’ arguments regarding an adversarial proceeding and an independent

hearing officer are premised on their argument that DNR cannot fairly adjudicate state
oil and gas leases where DNR is party to the leases and unit agreements.” Appellants

ignore extensive Alaska authority that grants DNR this power. The legislature has

9 As noted above, to the extent that these arguments have any merit, the
appropriate remedy is a remand, not a trial de novo. Alaska Public Interest Research
Group, 167 P.3d at 46.

“ Appellants also argue that DNR violated their due process rights by not
adjudicating the issue of whether Appellants materially breached the PTUA and by not
holding a hearing pursuant to Section 2! of the PTUA. See Mot. at 5, 8-9. These

arguments are not due process arguments but rather arguments on the merits which
(presumably) will be addressed in the partics’ main briefing.

%5 See Mot. at 3, 10, 19-20.
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invested DNR with the anthority to manage the State’s oil and gas leasing program in
the public interest,* granted DNR the power to issue its own procedural regulations,¥’
and chosen not to subject DNR proceedings to the requirements of the Administrative
Procedure Act.*

Most importantly, the Alaska Suprcme Court has repeatedly affirmed DNR's

appeal procedures,”® and concluded that state agencies may combine investigatory, and

adjudicatory functions.”® Indeed, the Court has specifically noted that, despite being a

% See AS 38.05.020, 38.05.180, AS 44.37.020(a); see also Kachemak Bay
Conservation Soc’y v. State, DNR, 6 P.3d 270, 276 (Alaska 2000) (“the legislature
delegated to DNR much of its authority to ensure that such leasing of state land or
interests in state land is consistent with the public interest.”).

Y7 See, e.g., Chevron U.S.A. Inc. v. LeResche, 663 P.2d 923, 928 (Alaska 1983)
(holding that the Alaska Land Act provides DNR with authority to establish reasonable
procedures and regulations to carry out DNR’s responsibility under the Alaska Land Act
to maximize the state’s return from state owned oil and gas resources).

® AS 44.62.330(a)~(b). Cf KILA, Inc. v. State, DOA, 876 P.2d 1102, 1106
(Alaska 1994) (agencies not listed in AS 44.62.330 are not covered by the AAPA).

¥ See, e.g., White v. State, DNR 1I, 14 P.3d 956, 960 (Alaska 2000) (“The
department’s regulations require oil and gas lessees to pursue all grievances through
administrative remedies, making no exception for contract claims, The commissioner is
the final administrative adjudicator of such grievances.”); White v. State, DNR, I, 984
P.2d 1122, 1126-27 (Alaska 1999) (noting that DNR has the authority to adjudicate
whether oil and gas lease terminated under habendum clause and directing DNR to hold
hearing on issue); see also ConocoPhillips Alaska v. State, DNR, 109 P.3d 914, 923-24
(Alaska 2005) (affirning DNR'’s right to adjudicate royalty dispute); Exxon Corp. v.
State, DNR, 40 P.3d 786, 794-96, 798-99 (Alaska 2001) (observing that DNR can
adjudicate dispute over interpretation of unit agreement’s criteria for permitting unit
expansion despite royalty implications).

5% See Alyeska Pipeline Serv. Co. v. State, DEC, 145 P.3d 561, 572 (Alaska 2006)
(rejecting argument that regulations establishing procedure for reviewing disputes are
constitutionally flawed because agency investigates and adjudicates, thereby creating an
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contracting party, DNR: (1) is the final adjudicator of oil and gas contract disputes; (2)
is not a party to the administrative proceeding; and (3) can administratively terminate
oil and gas leases.”’ Thus, DNR’s role as a party to a contract and adjudicator, even
when it is terminating a lease, does not, by itself, violate due process.

Appellants also argue that even if DNR could adjudicate this dispute, they “were
entitled to a full-scale administrative adjudication,” and that “cancellation of the PTUA
is clearly a drastic remedy, requiring that most, if not all of the procedural safeguards of
an additional trial be providedu”s2 Appellants are mistaken. There is no requirement

under Alaska law that DNR hold an adversarial proceeding at the administrative level

prior to terminating leases or unit agreements.”® To the contrary, as discussed above,
Alaska case law is clear that DNR has the authority to administratively terminate leases

and unit agreements and simply needs to hold an administrative hearing consistent with

impermissible conflicts of interest); see also University of Alaska v. National Aireraft
Leasing, Ltd., 536 P.2d 121, 128-129 (Alaska 1975) (rejecting any distinction between
an agency’s “proprietary” and “governmental” activities in suits involving the state and
state agencies).

' See White I, 14 P.3d at 960; White I, 984 P.2d at 1126-27. Accord Henry J.
Friendly, Some Kind of Hearing, 123 U. Pa. L. Rev., 1267, 1279-1295 (1975) (Judge
Friendly lists eleven clements of a fair admimistrative hearing; DNR’s remand
proceeding complied with every element).

52 Mot. at 10.

> Current regulations provide for judicial proceedings under certain
circumstances. See [1 AAC 83.374; 11 AAC 82.120(b). These regulations, however,
do not require an adversary proceeding at the administrative level. And this Court has
previously concluded that 11 AAC 83.374 does not apply to this dispute. See December
26, 2007 Order at 30-3).
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applicable regulations before doing 50.”* The U.S. Supreme Court has likewise rcjected
due process challenges to an agency's refusal to hold a “full scale” adversaral
proceeding before a wholly neutral tribunal prior to the termination of property rights.”®

Finally, it is important to note that DNR’s ability to administer State oil and gas
leases was not a mystery to Appellants when they cnte'red into the PTUA with the
State.”® Appellants knew they were entering into a contract with a state ageﬁcy and
likewise were aware of the agency’s applicable regulations, which at the time, as they
do today, provided that DNR wouid adjudicate disputes regarding state oil and gas

leases and unit agreements.”’

2. Appellants received proper notice of the applicable procedures and

the issues and evidence to be addressed at the remand hearing.

Appellants claim that they received insufficient notice of the issues and evidence

DNR would consider on remand. This claim is contrary to the record. As discussed in

>4 See supra n. 49.

3 See Hortonville Joint School Dist. No. 1 v. Hortonville Education Ass., 426
U.S. 482 (1976) (affirming school board’s rejection of plaintiffs’ request for an
independent tribunal and decision to hold a non-adversarial proceeding that prohibited
plaintiffs from cross-examining board members prior to its decision to terminate
teachers’ property interests).

*6 In other words, DNR's procedural regulations were part of the “bargain” of
entering into the PTUA. Accord Batagiannas v. West Lafayette Community School
Corp, 454 I'3d 738, 742 (7th Cir. 2006) (bolding that plaintiff teacher waived any due
process right to a termination hearing before “wholly neutral decision-maker” by
agreeing in her contract to a hearing before school board.).

*7 See supra p. 11 and n. 34. Likewise, when the majority of the PTU leases
were signed, DNR’s procedural regulations provided that DNR will adjudicate

termination decisions in a non-adversarial procceding. See |1 AAC 516.31-.52 (1964).
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more detail above, prior to the hearing DNR and Appellants engaged in lengthy
correspondence where DNR informed Appellants that: (1) the remand procedures would
be conducted pursuant to DNR'’s administrative appeal regulations 11 AAC 02.010 e¢
seq;”® (2) the purpose of the remand proceedings was to determine the appropriate
remedy for Appellants’ failure to submit an acceptable POD and that DNR would be
considering unit termination as a possible remedy; and (3) Commissioner Irwin would
consider the pre-existing appeal record and any testimonial and documentary evidence
Appellants submitted on remand in making his decision.”” Thus, DNR provided
Appellants with “sufficient notice and information to understand the nature of the

proceedings.®

C.  Appellants’ Requests for Additional “Augmentation of the Existing
Appellate Record,” i e., Discovery, Are Unjustified.

Appellants spend much of their motion arguing that their due process rights were

% Appellants argued to Commissioner Irwin that these regulations did not apply
to the remand proceedings because the proceedings were not an “appeal.” R. 30869.
Appellants miss, however, that the remand to Commissioner Irwin was essentially a
continuation of the administrative appeal process that began when Appellants first
appealed Director Myers’s default decisions to then Commissioner Menge. Moreover,
Commissioner Irwin’s reference to these procedural regulations satisfied any
requirernent that DNR provide notice to Appellants of what procedures it iniended to

apply on remand.
* See supra pp. 8-9.
% Groom v. State, DOT, 169 P.3d 626, 635 (Alaska 2007) (“The question is

whether the complaining party bad sufficient notice and information to understand the
nature of the proceedings.”). To the extent Appellants argue there was a lack of notice

regarding what Commissioner Irwin relied on in his termination decision, this was cured
by Appellants’ opportunity to file bricfs and evidence in support of its reconsideration
petition objecting to the remand decision. See Greenpeace, 96 P.3d at 1068-69.
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violated on remand, only to argue that additional discovery is necessary before
Appellants can truly ascertain whether their due process rights were violéted.
Appellants argue that this Court cannot evaluate Appellants’ due process claims without
“a complete record reflecting all of the relevant facts and circumstances surrounding the
conduct of the remand proceedings.”®' But as discussed above, this Court already has
the entire remand record before it, and typically, Alaska courts review agency decisions
solely on the administrative record, including reviewing for due process violations.®?
Appellants cannot justify their requests for discovery on the basis that this additional
material “might” provide relevant information relevant to their due process claims.,
Likewise, federal law has made clear that because judicial review of agency
action is generally limited to the administrative record, discovery is typically not
permitted.”>  Appellants seeking discovery must overcome the “presumgtion of

regularity” — the presumption that public officers have properly discharged their official

' Mot. at 12.

82 See Olson v. State, DNR, 799 P.2d 289, 294-95 (Alaska 1990); Kott v. City of
Fairbanks, 661 P.2d 177, 180 n. 1 (Alaska 1983); Accord Tafas v. Dudas, 530
F.Supp.2d 786, 796, 802-03 (E.D.Va. 2008) (rejecting appellants attempt to get
discovery because appellant failed to show on the basis of the decision that the agency

relied on documents not contained in the record).

8 See, e.gz., NVE, Inc. v. Dep't of Health & Human Servs., 436 F.3d 182, 195 (3rd
Cir.2006) (*There is a strong presumption against discovery into administrative
proceedings born out of the objective of preserving the integrity and independence of
the administrative process.”).

OPPOSITION TO MOTION FOR TRIAL DE NOVO
Exxon Mobil Corp. v. State of Alaska, DNR, Case No. 3JAN-06-13751 ClI Page 20 of 36

Exc. 001019

T B e

[~ R weeee R ¢



g v LA bl

ASHBURN -

 MASONre.

LAwYERs
1227 VWWEST 9TH AVENUE, SuiTe 200

ANCHORAGE, ALaska 99501

Tew 907.276.4331

Fax 907.277.8235%

* Courts must apply this presumption absent clear evidence that those duties

duties.®
were improperly discharged.*’ Applying this concept to judicial review of agency
action, there is a presumption that the agency properly designated the administrative
record, and plaintiffs must show clear evidence to the contrary to obtain discovery.®
Clear evidence may be demonstrated by a “strong,” “substantial,” or “prima facie”
showing that the record is incomplete.®’ As shown below, Appellants’ requests for
discovery to augment the record are unjustified and would not aid this Court in

reviewing DNR’s adminigtrative termination decision.

1. Appellants are pot entitled to discovery regarding the PetroTel
Study — It was not part of the Administrative Record and

Commissioner Irwin's Remand Decisions Did Not Rely on it.

Appellants argue that after the remand hearing concluded, they learned for the

first time that DNR had commissioned a study from PetroTel, Inc. to evaluate the Point
Thomson reservoir. Appellants essentially claim that because the PetroTel study related

to Point Thomson, Commissioner Irwin must have somehow relied on it in reaching his

termination decision.”® The PetroTel study is a red herring. Commissioner Irwin did

not consider it during the remand hearing, it is not part of the PTU file, and it is

® Tafas, 530 F.Supp.2d at 795 (citing authorities).

® 1d.
5 1d.
%7 1d.; see also Amfac Resorts, LLC v. U.S. Dep’t of the Interior, 143 F.Supp.2d

7,11 (D.D.C. 2001).
%8 See Mat. at 13-17.
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irrelevant to the animating rational for his decision.®® Appellants acknowledge that
DNR already informed them that the report played no part in Commissioner Irwin’s
remand decisions (the PetroTel study relates to a separate matter — DNR’s efforts
related to the gas line and the Alaska Gasline Inducement Act).” Nonetheless,
Appellants refuse to accept that Commissioner Irwin did nol consider the Petro'i‘el study
on remand and apparently find its contents too tantalizing to resist demanding that this
Court order DNR to produce the study and communications related to the study.
Appellants fail to justify this discovery.

First, as discussed above, there is a presumption that an agency properly
designated the administrative record.” “Courts must apply this presumption absent
clear evidence that those duties were improperly discharged.”””> Here, Commissioner
Irwin informed Appellants that the PetroTel study was not included in the appeal record
because he did not rely on the study during the remand.” There is no reason to believe

that he was lying.”

 See Exhibit H to Motion.
 Mot. at 14.

"' See, e.g, Bar MK Ranches v. Yuetter, 994 F.2d 735, 739-40 (10th Cir. 1993)
see also Blue Ocean Inst. v. Gutierrez, 503 F.Supp.2d 366, 369 (D. D.C.2007) (“[T]he
agency enjoys a presumption that it properly designated the administrative record.”).

™ Tafas, 530 F.Supp.2d at 795.

7} See Appellants’ Exhibit H.

" Cf AT&T Alascom v. Orchit, 161 P.3d 1232, 1246 (Alaska 2007)
(“Admunistrative agency personnel are presumed to be honest”); Earth Res. Co. of
Alaska, 665 P.2d at 962 n. | (providing that “agency personnel and procedures are
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Second, the United States Supreme Caurt established long ago the principle that
judges review administrative action on the basis of the agency’s stated rationale and

findings, and instructed courts to have a correlative reluctance to supplement the

record.” Courts are not, in other words, to look for hidden agendas if the agency’s
decision speaks for itself.”

Thus, to get discovery or supplementation of the record, Appellants must show,
on the basis of the written decision, that Commissioner Irwin relied on materials not
contained in the record.” Otherwise, every time an appellant accused an agency of

relying on documents not contained in the appeal record, a court would have to permit

presumed to be honest and impartial until the petitionier makes a showing of actual bias
or prejudgment.”).

5 SEC v. Chenery Corp., 318 U.S. 80, 87 (1943) (“Since the decision of the
Commission was explicitly based upon the applicability of [certain principles] ... its
validity must likewise be judged on that basis.”) (emphasis added); see afso Amfac
Resorts LLC, 143 F.Supp.2d at 11 (“Under longstanding precedent . . . judicial review is
ordinarily confined to the administrative record.”); Cf. Exxon Corp. v. DEC, 91 F.R.D.
26, 33 (N.D. Tex. 1981} (“Matters not considered by the agency, however, are outside
the record evaluated for substantial evidence, are legally irrelevant, and therefore are not
discoverable™).

78 Deukmejian v. NRC, 751 F.2d 1287, 1324-27 (D.C.Cir.1984) aff’d 789 F.2d 26
(D.C. Cir. 1986) (en banc) (“[JJudges are not historians charged with isolating the ‘true’
basis for an agency’s decision when its ostensible justification proves unconvincing.
We review administrative action for compliance with applicable law, nothing more.”).

77 See Olson v. State, DNR, 799 P.2d 289, 294-95 (1990) (concluding that DNR
did not rely on evidence outside the record atter reviewing the agency’s decision).
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discovery. This is not how the administrative appeal process is supposed to work.”® In

short, under Alaska law, and the federal cases cited by Appellants, to supplement the
record with the PetroTel study and communications related to the study, or to get
discovery regarding these documents, Appellants must show that the remand decisions
and/or the designated record indicale that the agency relied on withheld information.”

A review of the remand decisions, however, demonstrates that Commissioner
Irwin did not rely on the PetroTel study, or communications related to the study,
because the decisions’ factual assertions and legal conclusions are supported by the
existing appeal record. Appellants nonetheless claim that the following issues in
Comumissioner Irwin’s decisions could only be explained by the PetroTel study: (1)
reference to the “Oil Rim”; and (2) criticistn of the limited scope of Appellants’
proposed production. Appellanis misread the record.

Comumissioner Irwin’s decisions never stated, as Appellants insinuate, that an

acceptable development plan must produce from the “Oil Rim.”®® To the extent that

™ See, e.g., Harvard Pilgrim Health Care of New England v. Thompson, 318
F.Supp.2d 1, 8% (D.R.1. 2004) (“[B]road-ranging discovery aimed at matters not
included in the administrative record is inappropriate.”),

7% See Olson, 799 P.2d at 294-95 (concluding that DNR did not rely on evidence
outside the record after reviewing the agency’s decision); KILA , Inc. v. State, DOA, 876
P.2d 1102, 1105 (Alaska 1994) (reviewing agency decision and record to determine if a
due process violation occurred); Accord Tafas v. Dudas, 530 F.Supp.2d 786, 796, 802-
03 (E.D.Va. 2008) (rejecting appellants’ attempt to procure discovery because
appellants failed to show on the basis of the decision that the agency relied on
documents not contained in the record).

8 Mot. 15-16.
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Commissioner [rwin discussed the Oil Rim, he referenced Appellants’ statements that
there was currently too much uncertainty regarding the resource to require production —

although he noted that the alleged uncertainty directly resulted from ExxonMobil’s

failure to drill any wells over the past 25 years.®!

Commissioner Irwin's decision was critical of what he viewed as Appellants’
decision to continue to warehouse significant state resources. But these criticisms of
Appellants past and current production plans were all supported by citations to the
existing record. Indeed, Commissioner Irwin did not need the PetroTel study to
criticize Appellants® warehousing of resources bec;ause the decision merely amplifies a
position DNR has repeatedly articulated since 1983.%

In short, the remand decisions speak for themselves and they must be judged on
that basis alone. The decisions show that the 23rd POD was rejected, and the PTU
terminated, not because, as Appellants appear to allege, that the PetroTel study

suggested the unit should be developed differently, but rather because Commissioner

81 R.31403 n. 51, 31433, 31535 n. 42.

82 See Remand Decision at R.31404-05, 11258, 11242, 10022, 11555. See
generally Sauder v. Mid-Continent Petroleum Corp., 292 U.S. 272, 280-81 (1934)
(rejecting lessee’s proposal to rectain acreage with “no present intention of drilling at any
time in the near or remote future. This attitude does not comport with the obligation to
prosecute development with due regard to the interests of the lessor. The production of
oil on a small portion of the leased tract cannot justify the lessee’s holding the balance

indefinitely and depriving the lessor not only of the expected royalty from production,
but of the privilege of making some other arrangement for availing himself of the

mineral content of the land.”).
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Irwin found that unitization was no longer in the public interest.® Specifically,
Commissioner [rwin referenced both: (1) the historic lack of production and exploration
that has resuited in the State being deprived of the bargain it struck when it first issued
the leases to ExxonMobil in 1965 and formed the PTU in 1977;* and (2) the history of
broken promises, combined with the lack of any assurances of performance in the 23rd
POD, which convinced him that ExxonMobil would not carry out its alleged
“commitments” in good faith.®* All of these findings are supported by a host of reasons
discussed at length in the decisions, which in tumn are supported by record citations.

The fact that Appellants have identified a document outside the record that they
contend is relevant to Commissioner Irwin's decision is insufficient to justify discovery

related to the document and does not support an inference that Commissioner Irwin

must have relied on the document in issuing his decision. Put simply, “[s]ince the

decision of the Commission was explicitly based upon the applicability of [certain

principles] . . . its validity must likewise be judged on that basis.”®® Here, the remand

decisions speak for themselves.*

83 See Reconsideration Decision at 31525-27.

¥ See Remand Decision at R. 31421-22, 31425-26, 31433-34, 31458-59, 31463-
64; Reconsideration Decision at 31521-22, 31525-30, 31540.

5 Remand Decision at R. 31401, 31422 31447-54, 31465; Reconsideration
Decision at 315222, 31525-26.

5 Chenery Corp., 318 U.S. at &7 (emphasis added); see also Tafas, 530
F.Supp.2d at 802-03 (rejecting appellants attempt to get discovery because appellant
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2. Appeliants are not entitled to discovery regarding intermal DNR
staff communication.

Appellants next urge they are entitled to probe essentially all communication
between Commissioner Irwin and internal DNR staff, attorneys, and advisers.
Appellants engage in a slight of hand and refer to these communications as “ex parte
communications” in order to justify their discovery demands.®® But this argument is
based on the same flawed premise that the remand proceedings before DNR were (or
should have been) an adversarial proceeding. Where there is no adversarial proceeding,
by definition, there can be no ex parte communications.®

Moreover, there is no prohibition in Alaska law on Commissioner Irwin

consulting with his advisors who know a considerable amount about a complicated

failed to show on the basis of the decision that the agency relied on documents not
contained in the record).

1 As another example of how Appellants misstate the administrative process,
they argue that Commissioner Irwin’s criticisms of Appellants’ proposed remedy
created the appearance that they were based on the PetroTel Report, and Appellants
never had the opportunity to rebut the PetroTel report. See Mot. at 16. But
Commissioner Irwin’s criticisms were based on the existing administrative record and
his decisions contained extensive record citations. Appellants have the opportunity
though this administrative appeal to challenge Commissioner Irwin’s conclusions based
on the existing record. Appellants do not need to review the PetroTel study to challenge
Commissioner Irwin’s conclusions in his decisions.

88 See Mot. at 17-20.

% See Cook v. State 36 P.3d 710, 727 and n.29 (Alaska 2001) (“The term “ ex
parte” refers to a proceeding in which a judge hears from only one litigant or one allied
group of litigants, while other litigants with adverse interests arc not allowed to
participate.”) (citing Black’s Law Dictionary (6th ed.1990), p. 576).
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matter.”® Similarly, there is no requirement that an agency’s appeal record must contain

' In fact, relevant principles of federal law provide that an

such communications.”
agency can omit such documents because: (1) judicial review of agency action “should
be based on an agency's stated justification, not the pre-decisional process that led up to
the final, articulated decision”; and (2) excluding privileged materials “prevents injury
to the quality of agency decisions by encouraging uninhibited and frank discussion of
legal and policy matters.”? As the D.C. Circuit held, a commissioner “may utilize
services of subordinates to sift and analyze evidence received by trial examiner” and

“subsequent use by the agency of a written resume of that sifting and analyzing is a part

of agency’s intemal decisional process which may not be probed on appeal.”” Indeed,

50 See, eg., Amerada Hess v. RCA, 176 P.3d 667, 674-76 (Alaska 2008)
(upholding Regulatory Commission of Alaska’s use of an economist to manage
voluminous technical testimony and finding no due process violation occurred because
there was no evidence that the Commission prejudged any aspect of the case).

' Accord Deukmejian v. NRC, 789 F.2d 26, 45 (D.C. Cir. 1986) (en banc) (“As
the Supreme Court has stated, “there must be a strong showing of bad faith or improper
behavior before [inquiry into the mental processes of the administrative decisionmaker]
may be made.”)) (citing Citizens to Preserve Overton Parkv. Volpe, 401 U.S. 402, 420,
91 S.Ct. 814, 825,28 L.Ed.2d 136 (1971)).

%2 Tafas v. Dudas, 530 F.Supp.2d 786, 793-94 (E.D.Va. 2008) (collecting cases).
See also Grant v. Shalala, 989 F.2d 1332, 1344 (3rd Cir. 1993) (“It has long been
recognized that attempts to probe the thought and decision making processes of judges

and administrators are generally improper.”).

» Norris & Hirshberg v. SEC, 163 F.2d 689, 693 (D.C.Cir.1947) (emphasis
added).
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the various state and federal cases Appellants cite actually support DNR'’s argument —~
they expressly state that the record should rot contain privileged documents.”

Other cases cited by Appellants to support their argument are distinguishable

because they involved the administrative procedure act (APA) or adversarial
proceedings.” The Alaska APA does not apply to DNR’s adjudication of oil and gas
disputes,”® and DNR’s regulations do not provide for adversarial proceedings.”” And
Thompson v. United States provides little help for Appellants because the court there
found that the record was incomplete because the agency record excluded evidence

submitted by the appellant to the administrative decision-maker.”® Thus, the cases cited

* See, e.g., Mot. at 11-12 citing Tafas, 530 F.Supp.2d at 793-94 (“Any evidence
of the [agency’s] ‘internal struggle’ or its deliberative ‘spade work’ is irrelevant as it is
the stated reasons for the Final Rules that the Court must consider when conducting
arbitrary and capricious review.”™); Amfac Resorts, L.L.C. v. U.S. Dept. of the Interior,
143 F.Supp.2d 7, 13 {D.D.C. 2001) (“[D]eliberative intra-agency memoranda and other
such records are ordinarily privileged, and need not be included in the record.”).

% See e.g., Matter of Robson, 575 P.2d 77} (Alaska 1978) (addressing alleged
due process violation in the context of an adversarial administrative proceeding).

% AS 44.62330(a) & (b). Cf. KILA , Inc. v. State, DOA, 876 P.2d 1102, 1106
(Alaska 1994) (agencies not listed in AS 44.62,330 are not covered by the AAPA).

% See White v. State, DNR II, 14 P.3d 956, 960 (Alaska 2000).

? 885 F.2d 551, 555 (9th Cir. 1989). The remaining cases cited by Appellants are
also"distinguishable because they involve a specific finding that an appellant made the
necessary preliminary showing that the agency record was incomplete, or an agency’s
essentially conceding that it filed an incomplete record. See Exxan Corp, 91 F.R.D. at
33 (“Exxon has made a strong showing that the Administrative Record certified to this
Court is incomplete. Incompleteness is evident from the record’s face.”); Natural Res.
Def. Council, Inc. v. Dept. of Energy., 519 F.2d 287, 291-92 (D.C. Cir. 1975) (holding
that the agency failed to file the entire administrative record because the agency
conceded that it filed an incomplete record).
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by Appellants do not support the proposition that they are entitled to discover
communications between Commissioner Irwin and his staff and do not provide that the

appeal record must by supplemented with these communications.

Likewise, Appellants’ contention that Commissioner Irwin could not be advised

%> There is no constitutional prohibition on agency staff

by “advocates” is mistaken.
litigating against a party and then participating in subsequent administrative proceedings
involving the same or similar matters. [ndeed, the Alaska Supreme Court, consistent
with federal precedent, recently held that officials employed by administrative agencies

may decide administrative appeals and then direct the agency’s defenses in subsequent

proceedings without violating due process “so long as adequate procedural safeguards

% The distinction Appellants offer here, that it is somehow different for
Commissioner Irwin to be advised by DNR'’s lawyers on remand than it is for him to be
advised by other DNR personnel with specific expertise, does not withstand scrutiny.
The DNR Commissioner was advised by staff and legal personnel in making the initial
termination decision,, was likewise advised by the same staff and legal personnel while
the decision was on appeal (including of course, the lawyers who defended the appeal)
and the Commissioner was likewise advised his staff and legal advisors on remand. In
this way, the distinction between legal “advocates” and other DNR staff is illusory.
They are all personnel the DNR Commissioner consults with in making, and defending,
agency decisions. And it is worth noting, the Commissianer is the final decision-maker,
not any staff or legal advisor. By way of analogy, other administrative agencies in
Alaska are routinely advised by the same legal personnel in making agency decisions
and on appeal when those decisions are challenged. The Regulatory Comumission of
Alaska (RCA) is one example. Now the RCA, of course, is an agency specifically
charged to hold adversarial proceedings and act as a neutral regulator. DNR, on the
other hand, as discussed above, is charged with making agency decisions to manage the
State’s oils and gas leasing and is not required to hold adversary proceedings. The point
is that as long as an agency is acting within its regulations, there is no per se prohibition
on the agency relying on the same legal advisors when making its decision as it does
when that decision is on appeal (or when there is a remand).
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exist [e.g., a written decision and right to judicial review] to protect the rights of the

appellant.”'®  Finally, contrary to Appellants’ contention, the requirement that an

advocate cannot advise a decision-maker has only been applied by the Alaska courts to
adversarial adjudications.'®’

In sum, a process that allows an attorney to represent the commissioner on
appeal, and continue to represent him when a case is remanded, does not violate a
party’s constitutional rights because: (1) DNR’s procedures do not require an
adversarial proceeding; (2) Commissioner Irwin is entitled to seek advice from his

advisors; (3) DNR has issued a decision appealable to court; and (4) no evidence has

' dlyeska Pipeline Serv. Co., 145 P.3d at 571-72. Cf Porter County v. NRC,
606 F.2d 1363, 1371-73 (D.C. Cir. 1979) (rejecting objection to Director of Nuclear
Reactor Regulation deciding request for revocation or rector permit requests because
NRC staff had previously advocated granting permit concluding); Accord Blinder,
Robinson, & Co. v. SEC, 837 F.2d 1099, 1104-08 (D.C. Cir.1988) (Petitioners argued
that the Commission’s role as their adversary in litigation prevented it from being an
impartial administrative adjudicator in a subsequent administrative action convened by
the Commission against petitioners. The court rejected the argument that the
Commission violated due process by “engagefing] in active litigation with the party
whom it is judging.”).

0! See, e.g., In re Robson, 575 P.2d 771 (Alaska 1978). This conclusion is
consistent with federal law which provides that an agency can combine investigatory

and adjudicatory functions without violating due process. See Pathak v. Depr. of
Veteran Affairs, 274 F.3d 28, 33 (1* Cir. 2001) (“The Supreme Court has never held a
system of combined functions to be a violation of due process, and it has upheld several
such systems.”) (quoting 2 K.C. Davis & R.J. Pierce, Jr., Administrative Law Treatise §
9.9, at 101 (3d ed. 1994)). Indeed, if an agency can combine these functions, it makes
no sense to isolate an agency decision-maker in a non-adversarial proceeding from
agency personne! who perform these functions.
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been introduced to overcome the presumption that Commissioner Irwin honestly

certified the record he relied upon in reaching his remand decisions.'®

3. Appellants are not entitled to discovery regarding DNR’s alleged

financial incentives.

Appellants argue that they are entitled to discover facts regarding DNR’s alleged
financial incentive to cancel the PTUA because this discovery will allegedly help
demonstrate that DNR’s pecuniary interest caused it to act with bias.'®

As an initial matter, Alaska case law suggests that a party cannot supplement the
record in the context of a trial de novo request based on bias,'® Appellants’ request also
ignores the provisions of Alaska law discussed above which permit DNR to adjudicate
oil and gas leases where DNR is also a party.'® Moreover, the fact that DNR has an
interest in state oil and gas leases is hardly a hidden fact that requires discovery.

Putting these issues aside, Appellants have failed to make a showing of agency bias that

would justify this discovery.

192 4merada Hess, 176 P.3d at 677.
103 See Mot. at 21-22.

"% Southwest Marine, Inc. v. State, Dept. of Transp. and Public Fac,, 941 P.2d
166, 179-180 (Alaska 1997).

‘9 See supra p. 12 and n. 37; see also White v. State DNR II, 14 P.3d at 960 (“we

have recognized the authority of administrative agencies to consider breach of contract
claims in which the agencies were parties.”).
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Appellants attempt to show “bad faith” and bias by pointing to DNR’s pecuniary
interest in the leases and PTUA.'® But the Alaska Supreme Court has previously
considered the proprietary interest argument as it relates to DNR oil and gas decisions
and has rejected it.'"” The fact that DNR is a royalty owner, issues oil and gas leases, or
approves and administers the unit agreement did not preclude it from administratively
adjudicating the question of remedy on remand,'®

Likewise, the Alaska Supreme Court in Amerada Hess Pipeline Corp. v. Alaska
Public Utilities Comm’n,'” concluded that an alleged pecuniary interest on the part of
an adjudicating agency, by itself, is insufficient to establish a due process claim. There,
the Trans-Alaska Pipeline owners claimed the state’s pecuniary interest in pipeline costs
made the. Regulatory Commission of Alaska which was adjudicating the matter
inherently biased. The Court rejected this argument, holding:

[t]be dual role of the APUC as both administrator of its own budget and
adjudicator of costs does not violate state due process if sufficient

"% Notably, Appellants do not argue that Commissioner Irwin himself was
inherently biased. Rather, they rely on a “structural bias” type argument. See, e.g.,
Porter County v. NRC, 606 F.2d 1363, 1371-73 (D.C. Cir. 1979} (“there is a distinction
between claims of “structural” bias, against which there is a strong presumption, and
individual bias.”).

17 See State Dept. of Natural Resources v. Arctic Slope Regional Corp., 834
P2d 134, 143 (Alaska 1991); see also University of Alaska v. National Aircraft
Leasing, Ltd., 536 P.2d 121, 128-129 (Alaska 1975) (rejecting any distinction between

an agency’s “proprietary” and “governmental” activities).
' See supra p. 12 and n. 37; Cf ConocoPhillips v. State Dep't of Natwral

Resources, 109 P73d 914 (Alaska 2005) (DNR permitted to adjudicate royalty dispute}.
99711 P.2d 1170, 1180 (Alaska 1986).
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| public agencies in Alaska are presumed to act in good faith.''* A claimant must show

safeguards exist against APUC’s discretion. In this case, the APUC’s
issuance of a reasoned decision explaining its cost allocation was a
sufficient safeguard against the APUC’s abuse of discretion.’'®

Here, sufficient safeguards are in place against any abuse of discretion because DNR’s
written decisions are being reviewed by this Court.
Alaska law is thus clear that simply alleging a pecuniary interest on behalf of an

adjudicating agency, by itself, is insufficient to state a due process violation.''! Indeed,

actual prejudice or prejudgment to over come the prt:sump’don.”J Appellants have not

" 14 Accord Tafas, 530 F.Supp.2d at 797 (“To obtain discovery beyond the
administrative record on the basis of bad faith there must be a ‘strong preliminary
showing’ of impropriety. . .. Courts have imposed a high standard on plaintiffs seeking
to demonstrate bad faith.”).

"! These principles of Alaska law comport with federal Law. The United States
Congress and the U.S. Supreme Court have rejected the contention the federal
government’s pecuniary interest in oil and gas leases precludes federal agencies from
adjudicating oil and gas lease and unit disputes. See 30 U.S.C. § 226(i); 30 US.C. §
188(b); Boesche v. Udall, 373 U.S. 472, 477-78 (1963) (noting DOI’s broad powers to
administer public lands under Mineral Leasing Act encompasses the power to
administratively terminate based on pre-lease factors); Winkler v. Andrus, 614 F.2d 707,
711 (10th Cir. 1980) (“The Secretary has broad authonity to cancel oil and gas leases for
violations of the Mineral Leasing Act and regulations thereunder, as well as for
administrative errors committed before the lease was issued.”); Burton/Hawkes, Inec. v.
United States, 553 F.Supp. 86 (D.Utah 1982) (affirming administration termination of
lease).

24T & T Alascom v. Orchit, 161 P3d 1232, 1246 (Alaska 2007)
(“Administrative agency personnel are presumed to be honest”); Earth Resources Co. v.

State, DOR, 665 P.2d 960, 962 n.1 (Alaska 1983) (“agency personnel and procedure are
presumed to be honest and impartial”).

" See, id.; Cf. Amerada Hess, 176 P.3d at 674-75,
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shown either one to justify discovery into DNR’s interests as the administrator of the

state’s hydrocarbons.

IV¥. CONCLUSION
Appellants’ motion for partial trial de novo in the form of discovery requests
must be denied. Appellants have failed to establish any of the narrow exceptions

permitting a trial de novo and further, have failed to show that their requested discovery

is appropriate or justified. Appellants’ motion should therefore be depied and
Appellants should simply raise their due process arguments where they belong, in the
context of the briefing of this administrative appeal.
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