
In the Supreme Court of the State of Alaska 

State of Alaska, Department of ) 
Natural Resources, ) 

) Supreme Court No. S-13730 
Petitioner, ) 

v. ) Order 
) 

ExxonMobil Corporation; Operator ) 
of the Point Thompson Unit; BP ) 
Exploration (Alaska) Inc.; Chevron ) 
U.S.A. Inc.; ConocoPhillips Alaska Inc., ) 

) 
Respondents. ) Date of Order: September 6, 2011 

) 
Trial Court Case # 3AN-06-13751CI 

On August 5, 2011 respondents filed a motion for judicial notice. On 

August 15, 2011, petitioners filed a partial opposition and a motion to strike portions of 

the respondents' brief. On August 25, 2011 respondents filed an opposition to the 

motion to strike portions of respondents' brief. 

The motion to take judicial notice is GRANTED IN PART. The court will 

take judicial notice of all requested documents except the October 27, 2010 ExxonMobil 

news release. 

The motion to strike is DENIED, however, to the extent that petitioner DNR 

takes issue with the Department of Revenue's 2006 findings, it may make its arguments 

in its reply brief. The petitioner may have one additional page in its reply brief to make 

its arguments challenging the documents to which the court takes judicial notice and to 

which petitioner objects. 
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A. In re ANS Royalty Litigation, No. 11U-77-847, at 41-42 (Alaska Super. Mar. 
13, 1991), attached as Exhibit 1. 

B. November 16,2006, Alaska Department of Revenue "Appendix T to Interim 
Fiscal Interest Finding dated November 16, 2006 Chronology of 
Negotiations" [hereinafter "Interim Findings"] at 36-43, available at 
http://www.revenue.state.ak.us/gaslinelHistory% 200f% 20N egotiations. pdf, 
attached as Exhibit 2. 

C. Transcript of October 10, 2008 prehearing conference before G. Nanette 
Thompson in "Appeal by Respondents of the Notice of the Director, Division 
of Oil and Gas, dated August 4, 2008, entitled Lease Expiration Due To 
Elimination From Unit for Oil and Gas Leases ADL 28380 et at," attached as 
Exhibit 3. 

D. October 27,2010, ExxonMobil news release, 

E. March 18, 2011, Petition for Review, Daniel S. Sullivan, Commissioner, 
State of Alaska, Department of Natural Resources v. Resisting Environmental 
Destruction on Indigenous Lands (REDOIL) et aI, No. S-14216 (Alaska 
2011), attached as Exhibit 5. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIATI DISTRICT AT JUNEAU 

:~ the Hatter of: 

ANS ROYALTY LITIGATION 

-Be::ween-

STATE OF ALASKA, 

Plaintiff, 

COMMISSIONER OF NATURAL RESOURCES, 
STATE OF ALASKA, and DIRECTOR OF 
T~£ DIVISION CF LANDS, STATE OF 
ALASKA, 

Involuntary Plaintiffs, 

-Ano-

ARCO ALASKA, INC.; ATLANTIC RrCHFIE~D 
COMPANY; BF EXPLORATION (ALASKA) INC.; 
CHEVRON U.S.A., INC.; EXXON CORPORATION; 
GETTY OIL COMPANY; THE LOUISIANA LAND 
AND EX?LORATION COMPANY; ~~THON OIL 
COMPANY; HOBIL OIL CORPORATION; PHILLIPS 
PETROLEUM CO~P~~Y; and TEXACO PRODUCING, 
INC. '. 

Del endancs. 

lVlliMORANDU1\1 OPINION 

t-fLED IN THE TR1Al COURT6 
STA TE OF ALASKA. FIRST QISIRfCi 

AT JUNEAU 

MAR 13 1991 

fA ~ __________________ -_D~ 

Case No.; 

lJU-77-847 Civil 

REGARDING CROSS-MOTIONS FOR SUMMARY ADJUDICATION 
RELATIVE TO FIDUCIARY DUTY AND THE IMPLIED 

COVENANT OF GOOD FAITH AND FAIR DEALING 

Exhibit 1 
Page 1 of 45 
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INTRODOCTION 

On January la, 1989, plaintiff state of Alaska filed its Third 

.~ended Complaint in the above-referenced cause (known at that time 

as sta-ce of .llaska v. J!..merada Hess I' et al.). ?aragraphs 44 through 

49 allege, in-cer alia, that a "small group of major oil producers, 

most of them defendants in this action, 11 control II almost: every 

aspect of the procucti.on and disposition of A.J."lS [oil and gas J • rr 

~44. It is further alleged that the Prudhoe Bay and Kuparuk River 

:ields are remote from the major ANS markets and the refineries 

which process it. ~45. Plaintiff contends that the producers are 

1n nearly "complete ccntrol of every aspect of production, 

transportation and marketing of ANS." ~45. The state 

urges, as a result, that the producers possess Hsuperior 

knowledge". rd. 

The state further alleges that it is Itdependent on [the 

producers] for acoura te information relating to the P:-OCUC1: ion I 

transportation, market':'ng and disposition of f...NS. II ~46. It 

asserts that: the DL-l lease agreement between the state and the 

prod'.Jcers contains certain provisions tr<"'hic~ de:nons~!:"ate and 

establish the special relationship of tr~st and confidence between 

the state and the defendants". ~47 (emphasis added). Under this 

asserted special re2.at:ionship, the state contends that "the 
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• • 
defendants have a fiduciary duty and responsibility to the state 

with attendant obligations".· ~48. The producers' asserted 

obllgations are threefold: 

~48. 

(1) to use their best efforts to maximize 
the value of the state's royalty ANS; 

(2) to refrain from placing their own profit 
interests ahead of ~he state's; 

(3) to disclose "fully, faithfully, and 
honestly all relevant facts concerning 
the disposition and value of ANS. II 

Moreover, in count XIII, the state charges that it reposed 

special confidence" in the ability of defendants AReO , Chevron and 

standard (BP) I to market A..l'lS, to "disclose accurate information 

regarding the value of or the proceeds received for that oil", to 

transport the oil efficiently and report transportation costs 

accurately, and to Hpay royalties in accordance with Alaska Lease 

Form DL-l in a fair and equitable manner. II '1109. Plaintiff claims 

that the three named defendants breached the fiduciary duty, thus 

entitling the state to compensatory and punitive damages. 

On December 1, 1989, plaintiff moved fer a partial summary 

adjudication under Civil Rule 56. By its motion the state sought 

twa rulings from the cour~: 

'The state does r.ot: cor.te:1.d that any of the producers other than those 
s?ecifically named in Coun::. XIII (ARea, Chevron and Standard} breached a 
fiduciary obligation. Eowever, the state in the present motion sought to 
establish such an obligation as to all producers because of certain procedural 
advantages said to flow from such a finding. State'g Hemcrandum in ResFonse to 
Order to Show Cause (October 15, 1990). Given the court's oral decision on the 
fiduciary duty question, it is unnecessary to reach these procedural iss~es. 
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(1.) That "the producers of Alaska North Slope 

crude stand as fiduciaries to the state"; and 

(2) Given the "special relationship of trust and 
confidence" that the state sought to establish 
between itself and the producers, a breach of 
the implied covenant of good faith and fair 
dealing (as alleged in Count XII of the Third 
Amended Complaint) "supports an action in tort 
and contract alike".' 

All of the producers opposed the motion and made cross motions of 

their own for dis~issal or summary judgment. j As framed by the 

producers in their several motions, four contentions were advanced: 

( 1) That the producers are not in a special re­
lationship of trust and confidence with the 
state and do not owe a fiduciary duty to it, 
and hence, count XIII should be dismissedj 

(2) Rather, t~at ~he producers' duty to the state 
under the DL-l lease should be measured by the 
"prudent operator" standard well-known to the 
law of oil and gaSj 

(3) That there is no implied covenant of good faith 
and fair dealing in the DL-l lease; therefore, 
Count XII should be dismissed; 

(4) However, should the court hold that DL-l does 

:Such a ruling would open the deor to the recovery of punitive damages on 
count XII. 

JExxon croea-moved :or summary adjudication on June 26, 1990. ~~co Alaska, 
~t1antic Richfield and 3P Explcration cross-moved for judgment on the pleadings, 
or summary judgment C~ July 2, 1990. Chevron U.S.A. likewise c~oss-moved for 
judgment on ~he pleadings or summary adjudication on counts XII and XII! on July 
2, 199C. :he remaining defendants (Getty Oil Company/Texaco Producing, Inc., 
Louisiana Land & Exploration Company, Freeport-HcMoRan oil & Gas Company, 
Harathon Oil Company, Hobil Oil Corporation and Phillips petroleum Ccmpany), 
styling themselves as the "Small Interest Holders", also croas-moved for summary 
adjudication on July 2. E"reeport-HcHoRan eet':;!.ed with the state and was 
dismissed fram the case before the court reached these isaues on the merits_ 
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• • 
contain the implied covenant of good faith and 
fair dealing, a breach thereof gives rise only 
to contract damages: not to tort or punitive 
damages. 

In its Memorandum in opposition and Reply (filed August 15, ~990) 

at 23, n.7, the state withdrew its claim of fiduciary relationship 

as to the Louisiana Land & Exploration company and Marathon oil 

Company. Pursuant to that concession, the court entered an order 

granting summary judgment to those defendants on that issue.~ The 

,remaining issues came before the court on October 26, 1990 for oral 

argunent. At oral argument the state withdrew its ~otion, 

conceding that on the present record it was not en~itled to summary 

disposicion. However, the state argued that genuine issues of fact 

existed, precluding disposition in the producers' favor. At the 

conclusion of that day's proceedings, the court rendered an oral 

decision on the cross-motions for summary adjudication. The court 

ruled that; 

(l} The state's motion was denied. 

(2) The producers do not owe a fiduciary duty 
or obligation to the state arising out of 
the DL-l lease form, or otherwise. 

(3) Because the DL-l lease form is a contract 
in the state of Alaska, a covenant of good 
faith and fair dealing is implied under the 
lease form. 

(4} A breac~ 0= this obligation does not give 
rise to tort damages generally or punitive 
da~ages specifically, due to the lack of the 

'Order Grant':'ng Summary J\.ldqmer.t re: Fiduciary Dut.y as to Ce:::-tain small 
:nteI:'es~ Holders (Octcber 23, ':'990). 
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requisite special relationship between the 
producers and the state. 

(5) The producers also have an obligation under 
the DL-1 oil and gas lease ~o act as reason­
ably prudent operators. 

Ii J:r The state I s mOL:ion was i:hus denied; the producers I cross-motions 

4 II were granteci in pari: and denied in part. The court s~ated that it 

I' 
\' 5 rl would f'::'::'e a written opinion Explaining its reasor.s for the 
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cecision announced. This opinion completes the record of ~hese 

cotions. 

II. 

FIDUCIARY DUTY 

(A) Ir. traduction 

"In litigation arising out of a royal ty owner j s 1 . 
c-,-a~:n of 

underpayment or i:nproper accounting the court is almost invariably 

called upon to decide the extent of the lessee I S obligat:ion tc 

represent the lessor i:1 the marketing of leasehold production." 

Ashabranner, The oil and Gas Lease Royalty Clause -- One-Ziqhth of 

[vhat?, 20 Rocky Mt. Mir.. L. Inst. 163, 165 (1975). The state 

claims that the producers' obligation was of a high degree -- a 

fiduciary obligat~on. The court will fi~st consider the nature of 

such an obligation. 

The Alaska case law is not extens~ve. The seminal A:aska case 

lS Tw'elve Hundred "!..." street Corp. v. Inlet Company,. :'38 P.2d 708, 

I 709-10 (Alaska :968), in which the court held that 
_J " 

'( !/ 
- - 'r 
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(a] fiduciary relationship exists when one 
imposes a special confidence in another so 
that the latter, in equity and good con­
science, is bound to act in good faith and 
with due regard to the interests af the one 
imposing ~he confidence. 

See also Paskvan v. Mesich .. 455 P.2d 229, 232 (Alaska 1969) 

{defining confidential or fiduciary relation in a like manner)i 

51 Carter v. Ffoblitr 755 P. 2d 1084 f 1086 (Alaska 1988) {fiduciary 
!, 

obliged to disclose all facts which might affect the interests of 

entrusting parties). 

"Fiduciary obligation is one of the ltost elusive concepts in 

Anglo-American law. [It] resists ~idy categorization.~ 

DeMott, Beyond Metaphor: An Analysis of Fiduciary Obligacion, 1988 

Duke L.J. 879 (hereinafter "DeMotttt). See also United States v. 

Reed/ 601 F.Supp. 685, 704 (S.D.N.Y. 1985) reversed as co venue/ 

773 F. 2d 477 (2d Cir. 1985) (confidential/fiduciary :!:"elationship 

"is by nature flexible and defiant of precise def inition ll 
I and 

there is no "hard and fast rule" for determining whether one 

exists). It is clear that "(a] person in a fiduciary relation to 

1 ~ , 
I i another is unde:!:" a duty to act for the benefit of the other as to 

18! matters within the scope of the ::::-elation." Res-catement of Trusts 
, 

191 (2d), §2 (1959). Accord, Denison state Bank v. Madeira, 640 P.2d 

:oi: 1235, ::..241 (Kan. 1982) (a fiduciary is "a person with a G.uty to act , 

:t! primarily fer the benefi t of another) .5 The fiduciary IS dllties "go 
.j 

:21 

, , 
-~ , 

JEmphasis in tr.e ori~inal. 
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beyond mere fairness and honesty; they oblige him to act to further 

beneficiary's best interests.·t-' OeMott, supra at 882. Indeed, "if 

the 'trust' relationship does not require the trustee to adninister 

the trust on behalf of the beneficiaries, one would vieT"; the 

parties' use of the term 'trust' as an oxymoron.'f DeMott at 901. 6 

In Bayer v. Beran, 49 ~.Y.S.2d 2, 5 (N.Y.SUp. 1944), the 

court held that the fiduciary "has two paramoum: obligations: 

responsibility and loyalty". Moreover, this "concept of loyaltYI 

of constant, unqualified fidelity I has a definite and precise 

meaning" . "The fiduciary must subordinate his individual and 

private interests to his duty [in that case, to the corporation] 

whenever the two conflict." Id. The court observed that 

While there is a high moral purpose im­
plicit in this transcendent fiduciary 
principle of undivided loyalty, it has 
back of it a profound understanding of 
human nature and of its frailties .... 
It tends to prevent a clouded conception 
of fidelity that blurs the vision. It 
preserves the free exercise of judgment 
uncontaminated by the dross of divided 
allegiance or self-interest. It pre­
ven~s the operation of an influence that 
may be indirect but that is all the more 
potent for that reason. 

6It is unclear precisely what the state means when it uses ::he term 
.. fidu::i1!.ry". During oral argument: t!1e cour:: asked counsel to give a:1 exampl.e of 
a sl.t'..ta::ion in wnich a producer would be required to put the state's interests 
ahead of its own, as a trae fiduciary is required to do. Counsel =espo~ded that 
~he state wae contending only that a producer should be held to treat the state's 
interests equally to i~s own. However. by definition, Buch a cla£m fails as a 
assertion of fi.duciary duty, unless, to use an author relied on by bath sides in 
::his dispute. the court adopts the view of words advanced by H'..zmpcy Dumpty (~When 
r use a wor-d . . , it means just: what I chooee it to mean -- neither :nore nor 
~e9s"). Carroll. Through t:he ;:'ooking Glass (1872). 
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49 N.Y.S.2d at 7. See also Meinhard v. Salmon, 164 NoEo 545 (N.Y. 

1928) .' 

One commentator, discussing fiduciary law in its relation to 

franchise relationships, observed that 

Unfortunately, most fiduciary relationships 
have been so long established in the law 
that few occasions have arisen to analyze 
the basis of their inception. Consider, 
for instance, partners, attorney and client, 
employer and employee, trustee and bene­
ficiary, and -- more recently -- officer, 
director, majority shareholder, and minor­
ity shareholder. It is submitted that in 
each of these examples the courts have 
relied upon three propositions: the per­
vasive powers held by one party; the gross 
disparity of the parties in a complex trans­
action, usually of long duration; and the 
rampant opportunities for abuse, particularly 
through clandestine self-preference. 

H. Brown, Franchising -- A Fiduciary Relationship, 49 Tex.LoRev. 

650, 665 (1971) cited in General Business Machines v. National 

Semiconductor Datachecker, 664 F.Supp. 1422,1426 n.4 (D.Utah 

1987) • 

(8) Fiduciary relationships in commercial relationships 
generally/ and in oil and gas leases specifically 

(1) Cornmercial relationships qenerally 

II In var:'ous cases efforts have been made to sect.:re an 

adjudication that parties In business relations were in a 

In this case JOLJstice ca.rdozo coi.ned his classic fo=rnulatior. of :ic!uciary 
dutv: O'A t:-o,.:stee is held to somethi:1g stricter than the morals of the market 
p~a~e. Not honesty alone, but t~e punctilio of an honor the most sensitive, is 
chen the standard of behavior •. ,. Only thus has t1"'.e level of conduct for 
~iduciarieg been kept at a level higher than that trodden by the crowd." 164 
N.E. at 5460 
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confidential relation to each other, but the courts have been 

inclined to deny such a f inaing f except in occasional cases." 

Eogert, The Law of Trusts and Trustees, §482 at 319-22 (Revised 2d 

Ed. 1978). And it has been held that IIparties may deal at arms 

length :or their mutual profit". Appleman v. Kansas-Nebraska 

Natural Gas Company, 217 F.2d 843 (lOth cir. 1954) i accord, Paul v. 

Harth, 380 P.2d 421 (Kan. 1963) See also Jacoby v. Shell oil Co., 

196 F.2d 855 (7th Cir. 1952) (in negotiations to secure filling 

s-cation lease, there ~as no fiduciary relationship between 

plaintiff and realtor, although undoubtedly realtor !twas anxious "Co 

see the ::ieal go through and worked earnestly to tr:.at end"). 

The general rule is that "[s]ubjective trust, cordiality and 

the trust Which prevails between businessmen which is the 

four,dation of ordinary contract law" is insufficient basis for 

imposition of a fiduciary duty. Rankin v. Naftalis, 557 S.W.2d 
i~ i 

! ii 940, 944 (Texas 1977). See also Cranwell v. Oglesby, 12 N.E.2d 81, 
I ." II 
l. . - ;1 

1 83 (Mass. 19]7) (in a business relationship, 'the existence of t~e 
~ 6 Ii 

'i mutual respect and cont ide nee does not make itf iduciary '; I mere 
!:' ,! 

respect for the judgment of another or trust in his character is 

not enough to constitute such a relation'); Lonsdale v. Speyer, 19 

.i N.Y.S.2d 746, 757 (H.Y-Sup. 1938) f a..t"firmed '#ithout opinion, 19 
::J :1 

.1 
-.:. j. 

::: i! 

~1.·L.S.2d 77] (N.Y.App.Div. 1940) ("most business relations between 

persons in a sense and to a degree rest upon confide~ce reposed by 

one in the other. without it the commercial dealings of a 

IU RE ANS ROYALTY LI~IGATrON 
~emorandum O~inion re: Fiduciary Duty 
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community would be seriously restricted"); Rutherford v. EXXon Co. 

U.S.A., 855 F.2d 1141, 1146· (5th Cir. 1988) ("Women, men and 

companies. .. do business based on the understanding that those 

invol ved in the relationship may be trusted I in the colloquial 

sense of the term 'l [emphasis in the original] ); stepp v. Ford 

Motor Credit Co., 623 F.Supp. 583, 594 (D.Wis. 1985) (no fiduciary 

duty exists by virtue of a contractual agreement; while every 

contract imposes a duty of good faith, fiduciary duty is 

"dist:"nguished from the normal duty of good faith and fair dealing. 

The law is clear in this regard ... "). Accord W.K.T. Distributing 

Co. v. Sharp Electronics Corp., 746 F.2d 1333 (8th C:'r. 1984) 

(although every contact includes an implied covenant of good faith 

and fair dealing, this covenant does not transfor.n a business 

relationship into a fiduciary relationship). 

In rvaverly P.:;oductions, Inc. v. RKO General, Inc., 32 

Cal. Rptr. 73 (Cal.App. 1963), the plaintiff, a motion picture 

producer, entered into an agreement with defendant ~~o for 

worldwide dis~ribution of two motion pictures. Defendant undertook 

to enter into certain sub-licensing agreements for distribution of 

the pictu=es in various foreign countries. Waverly objected to 

this and sued ( claiming ( among other things r that RKO was "a 

trustee or other fiduciary which has not borne its burc.en of 

accounting and proving that it has acted in good faith". 32 

Cal.Rptr. at 73. The trial court rejected that ccntention except 
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to the limited extent that RKO had a duty to account for the 

rentals ~eceived from :. ts sub-licensees. The appellate court 

affirmed, stating t.ha"C a "mere contract or debt does not constitute 

a t~ust or create a fiduciary relationship", Id. While conceding 

"Chat California law provided (as does Alaska'S) that eve~y contract 

contains an implied covenant of good faith and fair dealing I 

"~bJeing of universal prevalence it cannot create a fiduciary 

=elationshipi :t affords oasis for redress for breach of contract 

and that :s all". 32 CaLRptr. at 79. The court found it "clear" 

that RKO ·.."as not: a fiduciary to plaintiff, characterizing the 

contention as a "false issue". 32 Cal.Rptr. at 80. 

(2) oil and gas leases specifically 

The weight of authority holds that the parties to an oil and 

gas lease are not in a fiduciary relationship. "The oil and gas 

lease is best understood as a o'J.siness deal." 39th Oil & Gas lnst . 

§l.OJ(2][aL pp. 1.-1.8 to 1-19 (1988). "The relationship bet-..reen 

lessor and lessee ... is a complex one of mutual interest ~ingled 

wi th antagonism." Donahoe, Implied Covenants in Oil and Gas Leases 

and Conservation Practice, 33rd oil & Gas lnst. 97 I 98 (1982). 

"Courts reave emphasized that the (lessor-lessee J relationship is 

one created solel~ by contract. Save i~ rare insta~ces, ~~ghts 

ar ise and are enforceable solely i!1 the context of traditional 

con-::.ract law. It stuc}~y, Cu:::rent Develcpments and Views Concerning 

~iahts and status of Landowner-Lessors, 21st Oi: & Gas Inst. 83 
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(1970) . Professor Williams conceded in The Fiduciary Principle in 

the Law of oil and Gas, 1Jth Oil & Gas Inst. 201, 215-16 (1962), 

that 

It has not been customary to describe the 
relationship between the lessor and lessee 
under an oil and gas lease in fiduciary 
terms, and no useful purpose would be served 
by attempting such a description here. It 
is fair to observe, however, that much of 
the law of imolied covenants is consistent 
with the application of fiduciary principles 
~o the relationship of the parties. 

This is not to suggest, of course, that 
the lessee's performance of express and 
implied duties owed the lessor is to be 
measured in the same manner as is the per­
formance of the duties owed by a trustee 
to a beneficia=y. Performance is measured 
by the standard of the reasonably prudent 
operator. 

Likewise, Godell and Schlauch in Precious Netals Royalties" 35 

Rocky Mt. Min. L. lnst. 10-1 et seq. (1989) I observe that 

"production royalties negotiated in arms' length transactions 

involve no special relationship of trust and confidence between the 

parties. In such typical royalty situations, a miner does not owe 

a fiduciary duty to a royalty owner. IfS Id. at §10.05[3L p. 10-27. 

Ashabranner, supra, 20 Rocky Mt. Min. L. lnst. at 167, 

observes that 

In a case involving an accounting to roy­
alty owners for gas sales under a lease 
~here the lessee was obligated to pay roy-

~The q< .. lOted article does not deal specifically wit:t oil and gas leases. 
However, significantly, all of the cases cited in the footnotes to the quoted 
passage deal w~th oil anc gas. 
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alty at market price, it was held that only 
a contractual relationship of debtor and 
creditor existed ana that there was no fidu­
ciary relationship. [Phillips petroleum Co. 
v. Bynum, 155 F.2d 196 (5th Cir. 1946) cert. 
denied, 329 U.S. 714 (1946).) A realistic 
view of the oil and gas producing industry 
would seem to repudiate any idea of a =idu­
ciary relationship between the lessor and 
lessee. The lessee purchases his contract­
ual rights from the lessor for a valuable 
consideration in an arm's-length business 
transaction. His objective is to make a 
profit. His obligations are specified in 
the lease contract or imposed by well-de­
fined case law. To make him a fiduciary, 
a trustee for his royalty owner, takes him 
out of the realm of business enterprise and 
puts him in a position where he must act for 
the royalty owner's sole benefit with con­
plete disregard of the consequences to his 
own affairs .... If the lessee is a trustee 
for the royalty owner, then he cannot put 
~imself in a position where his interest 
will or even may conflict with his lessor's 
interests and under usual fiduciary standards 
he could not in any situation purchase the 
lessor's share of the production. 

(a) Cases finding no fiduciary relationship 

Case law both ancient and recent supports the foregoing 

corr~entators. In the early case of Colgan v. Forest Oil co., 45 A. 

119, 120 (Pa. 1899) ( the Pennsylvania Supreme Court rejected t~e 

urging that some special relationship existed between lesso~ and 

lessee: "There is ;"10 relation of special trust or confidence 

between lessor and lessee in gas or oil leases, any more than i~ 

any other. Like all other contrac~ing parties, they deal at arm's 

length, each for his own interest." Accord, O'Connell v. Snowden 

& l'1cSweeny Co., 149 N.E. 253 {Ill. 1925); relied on in Kirke v. 
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Texas Co., 186 F.2d 643, 648 (7th Cir. 1951) (applying ~llinois 

law) . In Cooper v. Ohio oir co., 25 F.Supp. 304 (D.Hyo. 1938} 

affirmed 108 F.2d 535 (lOth Cir. 1939), plaintiffs alleged, ~uch as 

the state does in this case, that they · .... ere "relying upon the 

experience, skill, integrity and resources of the defendant to 

assure the efficient exploitation of the oil and gas resources. II 

25 F.Sup? at J05. The court declined to f:'nd a fiduciary 

:::-elationship I discerning no precedent ::or it and declining to 

become a "pioneer in converting the ordinary gas and oil lease 

contract :nto a tr1.1st relationship ... " 25 F. Supp. at: 309. 

In .ionolulu Oil Corp. v. Kennedy, 251 F.2d 424 (9th Cir. 

1957) J p::'aintiffs (Kennedy and another) sued HonoluL.1 Oil for 

alleged underpaynents of various oil royalties. Plaintif=s pursued 

a theory sonewhat similar to that advanced by the state in the case 

at bar, claiming that "an artificially depressed price for oil, 

rather than its real market value, was used to determine the amount 

of the roya 1 ties due". 251 F.2d at 426. Honolulu Oil asserted 

that suit was barred by the statute of limitations. Plair.tiffs 

pled that 2. confidential or fiduciary relation existed bet:ween 

itself and Honolulu I s predecessor in interest which was i:inding 

upon Honolulu, and which would prevent the running of the statute. 

T~e pa~ties submitted the case to the trial court on a stipulated 

recore, the court rendered judgment in favor of plainti£:s. Tce 

~i~th Circuit Court of Appeals reversed, holding that the record 
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would not sustain the legal conclusion drawn by the trial court. 

., 

The record appears to have consisted of documents evidencing 

the transactions between Kennedy and Honolulu oil's predecessor. 

Nowhere in the record could the appellate court find "an express 

trust mentioned in words". 251 F.2d at 428. The court observed 

that: 

rd. 

The fiduciary relationship which is alleged 
Dust necessarily have arisen. if at all, 
from the principles governing the situation 
in which the part:es acted and the o=liga­
tions created by the agreement. 

The court held that there ,,;as no fiduciary relationship 

between the parties: "It was the plain intention of the instrument 

and each of the parties to create none ll
• 251 F.2d at 431. In 

co~c1usion, the court pointed out that if the parties had desired 

to establish an express trust, "there would have been no difficulty 

for an expert draftsman to have chosen apt language to create such 

a relationship". 9 251 F.2d at 4]2. The cause was remanded for 

entry of judgment in favor of Honolulu oil. 

In rvaechter v. ilJl1QCO Production Co.; 537 P.2d 228 (Kan. 1975) 

affirxed Ofl =ehearing , the Kansas Supreme Court reversed t~e trial 

court's finding that an oil lessee owed its lessors a duty of ~he 

11,-.: t::tost geod faith [T]he ~erlil 'fiduciary' is ".ot an 

"The court cited Differding v. Eal1agh, 8 P.2d 201 (Cal.A~?_ 1932) as a case 
_ .. which this was done. In :Jifferding, investors ':'11 an oil field set up a 
~a9sachusects Trust, with three trustees who RoccupLed a position of trust and 
ccnfidence towards the production owners". 8 P.2d at 202. 
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exaggeration . . . " 5J7 P.2d at 243-44 (quoting from the trial 

court's findings). 
J, 

The appellate court stated that it knew of "no 

precedent« to support the trial court's conclusion, and further 

that "[i}t seems well established that a lessee under an oil and 

gas lease is not a fiduciary to his lessor; his duty is to act 

honestly and fairly under a contractual relationship." 537 P. 2d at 

248. 

See also Peterson v. Koch Industries, Inc., 684 F.2d 667 (10th 

cir. 1982) (applying Utah law I held that execution of oi2. lease 

during lessor's minority did not give rise to a fiduciary or quasi-

fiduciary relationship; the parties were competent to contract and 

dealt at armis length) i Jeanes v. Henderson, 703 F.2d 855 (5th Cir. 

1983) (applying Texas law, upheld trial court's directed verdict 

dismissing oil investor I s claim of breach of fiduciary duty; 

parties were involved in Ian arm's length nonfiduciary relationship 

from the beginning to the end'); Garfield v. True Oil Co., 667 F.2d 

942, 945 (lOth Cir. 1982) (duties of defendants "were and are 

'I substantial" i the requirement of "good faith in the operation of 
• ~ ; I . ( q 

'i the property is cl.ear" i however f this does not create fiduciary 
:'3 Ii 

relationship as that tern is ordinarily used). 

In Texas Oil & Gas corp. v. Hagen, 683 S.W.2d 24 (Tex.App. 

1984) f royalty o' .... cersin three gas units owned by Texas Oil & Gas 
: 1 .' 

(TXO) bro~ght an action alleging that TXO had failed to pay ~he 

1 ?roper royalties on gas production fron the units. After a nonjury 
.'3 Ii 

j 
I 
I 
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trial the lower court found in favor of the plaintiffs, awarding in 

excess of $1.5 million in ~actual and exemplary damages and 

attorney' s fees. 683 S.W.2d at 27. Among the lower court f s 

conclusions were that "TXO breached its position of confidence 

toward plaintiffs and failed to act in good faith and fairness in 

its obligation to market the gas for the highest price reasonably 

obtainable". 683 S.W.2d at 27-28. The Texas Court of Appeals 

affirmed the award of exemplary damages, stating that 

An oil and gas lessee owes its lessors a 
higher than ordinary duty to market the 
production from the leases in a manner 
which will obtain the best and highest 
price reasonably obtainable. The stan­
dard required in such cases has been stat­
ed to be that of the highest good faith 
or the best of good faith. This duty of 
highest good faith places the lessee in a 
position of trust and confidence toward 
its lessors. 

683 S.W.2d at 29 (citations omitted). TXO sought review in the 

Texas Supreme court, which reversed the intermediate appellate 

court on the fiduciary duty issue. Texas oil & Gas Corp. v. Hagen, 

31 Tex.Sup.Ct.J. 140 (No. C-3768, December 16, 1987).10 

The Texas Supreme Court observed that while there was indeed 

an implied duty for lessees to market production, it was IIwell-

laThe Texas Su?reme Caur,:' s slip opl.nl.on i:1 ha.gen · ..... as subsequently 
~ithjrawn as ~coc because the parties reached a sett~ement. Texas Oil & Gas 
Corp. v. Hagen, 760 S.W.2d 960 (Texas 1988) (judgment and apinior. at Decenber 16, 
1987 w~thd:awr., judgme~t ot t~e Court of Appeals sec aside). Hence, t~e Texas 
Supreme Cour-:'s opi~ion is not binding precedent. Nevertheless, it is entitled 
to careful c::>nsideration by this court as an indication of the vieW's of the 
hl.ghest court of a jurisdiction which has played a major role in the development 
of oil and gas law. 
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settled" that the standard of care was that of a II prudent 

operator". The court went on "'to state that 

~his court has never adopted a fiduc~ary 
or 'highest good faith' or 'utmost fair 
dealing' standard in any oil and gas im­
lied covenant case. To the contrary, we 
have specifically held that unless the 
lease document itself creates in law a 
trust, or unless a relationship of trust 
and confidence necessarily results from 
the lessor-lessee relationship, the stan­
dard of conduct of the lessee cannot be 
appropriately categorized as fiduciary. 
This conclusion ~s consistent with de­
cisions of other Texas court which have 
also rejected the establish~ent of a 
fiduciary duty resting solely on the 
basis of a lessor-lessee relationship. 
The appropriate standard of care in this 
case is that of a reasonably prudent oper­
ator. 

Texas oil « Gas v. Hagen, LEXIS® Slip Opinion at 4-5 (citations 

omitted) . This conclusion led the court to strike the award of 

exemplary damages. Under Texas law, exemplary damages were not 

available in the absence of an independent tort. The lower courts 

~ad reasoned that TXO was guilty of the tort of breach of fiduciary 

or quasi-fiduciary duty. However, the supreme court, upon rUling 

that .,[t]he relationship between the lessor and the lessee, absent 

evidence of some additional special relationship, is purely 

contractual, being created and governed by the lease agreecent«, 

held that plaintiffs had shown no basis for an award of exemplary 

damages. Slip Opinion at 6-7. 
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The nost recent oil and gas case finding no :iduciary duty is 

Cambridge Oil Co. v. Huggins, /65 S.W.2d 540 (Tex.App. i989). In 

~hat case Huggins was a royalty holder in cer~ain lands developed 

~y lessee Cambricge oil. Lessee fell six months behind in its 

~oyal ty payments. ':'he parties executed an amendment by which 

Cambridge agreed to be more timely with its royalty payments. The 

~mendnent granted Huggins ~he r:ght to teruinate t~e 2gree~en~. 

~uggins SUbsequently sued Cambridge, claiming among other tjings 

:.hat Cambridge had breached a ficuciary duty to "handle futt.:re 

:-oyalty payments ;..rith ",ore proprie:cy than it had in the past". 765 

3.W.2d at 542. A jury agreed, awarding Huggins $1.6 millio~ in 

:o7:lpensator:y and puni ti ve damages. The Texas Court of ;.ppeals 

reversed, finding nothing in the record to support Euggins' c:aim 

tha~ the relationship ~etween the parties had been t~ansformed from 

;"essor-lessee into a fiduciary relation. On the contrary I the 

court found that ;:he relationship was "purely contractual" f and 

=hat, far frcm trusting the oil company, plaintiff had anended the 

.3qreement to add some "tee=h" after lessee !1ad fallen behind on its 

?ayments. 

':'he ::ourt ;..rill next review oil and gas cases in which a 

c::~rident~al or fiduc~c~y relat~onship has been held to ex:st. 

..l:::) Cases L"'! which a fiduciary relat:ionship has 
been held to ex~st are distin~Jishable f~om 
=he i~st:ant case. 
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A number of cases have been reported in which it was held ~~at 

a party holding an interest i~ an oil-producing property was in a 

fiduciary relation with the lessee. After reviewing them the Court 

concludes that they are all distinguishable on their facts from the 

present case and that they are outweighed by the contrary authority 

addressed above. 

In Ludey v. Pure Oil Co., 11 P.2d 102 (O~la. 1931), plaintiff 

jeld a one-third interest in certain lands which were SUbject to an 

oil lease by Pure oil and its codefendant oil producers. The lease 

~alled fer a one-eighth oil royalty. Ludey brought suit to recover 

the value of one-third of the casinghead gas taken from the land in 

question. ?'.lre Oil admitted that it had produced and sold a 

quantity of that product frem the land; t:hat it had tendered 

~oyalty checks to Ludey for the casinghead gas, calculated 

accord~ng to P~re oil's theory of value, one-chird of one-eighth, 

but that Ludey had declined them. 11 P.2d at 103. Pure Oil 

contended that should it be held liable :or an amount in ex~ess of 

its own royalty formula, that Ludey's claim should be precluded by 

the stat~te of li~ita~:on. Id. 

The t=ial court overruled the statute of limitations defense; 

the Oklatona Supreme Court affirmed. The court reasoned that when 

Gucey did ~ot nake ti~ely denand for his ir.terest :n the casinghead 

gas, "the :Lessee defendants properly acted Iow'hen they sold it". :'1 

2,:::d at lO~. :-fow'ever, the producers and Ludey "became as tenants 
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relation between the parties .~. A tenant in common receiving 

the comnon property . . holds it as trustee for his co-tenant to 

the extent of the interest of the co-tenant, who may ccmpel an 

accounting lt • Id. The statute of limitations would not run until 

the confidencial relation was terminated. The court thus concluded 

~hat Ludey's claim was not ~ime-barred. Without explicitly saying 

so, the court in Ludey appeared to act out of a concern t:'1at 

plaintiff there had a meritorious case but woule! be "i"iithout a 

remedy in the absence of a court finding of f~ducia~y duty. Here, 

the state is in no such position. 

In Kennedy v. Seaboard Oil Co. of Delaware f 99 ?Supp. 730 (D. 

Cal. 1951), the court likewise held that a fidcciary relationship 

existed which would preclude the normal running of the statute of 

2.imitations. 1: As in Ludey, the court seems to have endeavored to 

avoid the harsh result of the statute of limitations: "courts will 

ao far to find a t:rust in order to protect a party from the 

inequitable conduct of an assignee or grantee . equity and 

;1 justice weigh heavily in favor af the plaintiff herein, and stould 
·s if 

~ot be defeated when, as it appears, an unjust enrichment is the 

':'r.evitable result". 99 F.S~pp. at 733-34. Again, no such 

circumstances exist here. 

I!Plainti.ffs in the case undet" ciscussion (the :-teit"s ct: the Kennedy estat:e) 
~ost O~ a slnilat" claim of f~cuc~ary re~ationshi? aqai~9c anot~er oil ccmpa~y in 
Hcnolulu Oil Corp. v. Kennedy. supra. 
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The state relies heavily upon two Oklahoma cases which relate 

to a body of law developed'" under that state' s Itunitization" 

statute. In Young v. West Edmond Hunton Lime Unit, 275 P.2d 304 

(Okla. 1954), pursuant to statute, an oil field composed of tracts 

o~ned by various owners was consolidated under a single management 

': body I which then selected the Sohio Company to "operate and develop 

~:: . 

;5 i 

. d !I 
I 

end produce" oil frot::l the unit. 275 P.2d at 306. ':'he unitization 

procedure ~deprived the various lessees of any further right or 

authority or duty to operate their respective leased premises, or 

~o produce oil ti1erefrorn." Id. Under the statutory scheme, a 

calculation was made of the potential productivity of each separate 

leasehold tract of land, which was then entitled to a percentage of 

the proceeds of the unit organization. The cour~ observed that 

under the statute the owners of the mineral rights llare cc~pelled 

to surrender all right to produce and take oil from the particular 

tract, and in lieu thereof they become entitled to a share in the 

L:.otal production by the unit organization". 275 P.2d at 308 

(emphasis supplied). Thus I unitization causes the owners to It lose 

the right to produce or central the disposition of the produc~ion 

fro~ the par~icular ~ract and t~at right passes exclusively to the 

-lnit organization". Id. 

:n the Young case various ~olders of royalty interests ~rought 

sui t, contending tr.at duri:1g the period in question the uni t 

operator (Sohiol sold oil to other companies, and to itsel!. at a 
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price of $2.65 per barrel, although it was undisputed that during 

that same period Phillips Petrbleum was purchasing oil in the same 

locality at a price of $3.00 per barrel. 275 P.2d at 307. 

Plaintiffs prayed for judgment in an amount equal to the $.J5 per 

barrel discrepancy. The trial court granted judgment in 

defendant's favor. The Oklahoma Supreme Court reversed, holding 

that 

The unit organization with its operator 
stands in a position similar to that of 
a trustee for all who are interested in 
the oil production either as lessees or 
royalty owners. The law applicable to 
this unitization required no no~ice to 
royalty owners, and afforded them no 
voice in ~he organization or management 
of the unit or in the selection of the 
unit operator. 

275 P.2d at ~09. The court held further that where the owners of 

!3; tr.e royalty interests neither took their oil "in kind Tl nor 

1.: authorized the unit to deliver the oil to a specific purchaser f 

t~at the statutes IIrequire ::he operator of the unit ... ::0 account 

to all the owners of oil rights within the unit area for their 

. -
" respective portions or percentages of the unit production at t~e 

highest market price available at the time of such p:::-oduction". 

'~ . 275 P.2d at 310. Accord,. Olansen v. Texaco Inc. I 587 P. 20 976 

20 (Okla. 1978) (reaffirming fiduciary duty arising under u~itization 

sta::ute) . 

The unitization cases are clearly distinguishable from the 

present case. The:::-e, the lessors had ~no voice in the organization 
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or management of the unit or in the selection of the unit 

operator," :re~e, the state made the initial choice of tracts to be 

leased, =ade the initial choice of the producers (utilizing a bid 

method), and retains sUbstantial rights in its relations with the 

producers (e.g., 01-1, 122 [approval of plans), 124 [records]) 

(C) The four contentions advanced by the state do not 
create a leaal or factual issue sufficient to 
withstand summary judgment in the producers' faver. 

The state contends that four factors present ~n the instant 

case ""::ogether co:nbined ::'0 crea~e a I special relat.ionship of trust 

and conf::'C:ence. '" state's Opposition and Reply at 2 (quo::.ing fran 

::'ts opening ~emorandum at 21) Those faccors are: (1) ::.he nature 

of the DL-l lease agreemen::.; (2) ::.he assurances allegedly 3ace by 

::.he producers to the state so as to reasonably induce reliancei (3) 

the unique nature of the ANS trade ("concentrated ownership and 

remote markets controlled by the defendants") i and (4) the presence 

of pUblic po~icy concerns. 

~avlng considered ::.he four factors in light of the relevant 

law, the court concl'..lde.s that the state I s claim rr.ust fail as a 

::i,atter of :"aw. The four factors will be discussed in turn. 

(1) ;iature of the OL-l Lease Agreement 

The state conceded in its briefing, and in oral argument, teat 

:~e OL-l :ease fere, standing alone. does not creace a fiduciary 
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relationship between itself and any producer.;2 However I the state 

urges that: the DL-l lease is not" irrelevant" to a deter:ninatian of 

whether a fiduciayy relationship might arise between the ~ar~ies; 

that t~e contract flcolors and shapes u the relationship. 

The court agrees that DL-l's provisions are not irrelevant to 

the instant inquiry. HoWever I far from supporting the state's 

posit~on, an exa~ir.ation of the DL-l lease seriously undercuts the 

state's claim of f~duciary relationship. 

At the outset :t should be noted that i~ the typical oil and 

gas lease ;:he lessee dictates the ter:ns. Jackson '.l. ?armer~ 594 

?2d 177 (:<:an. 1979) . This case is different from t~e typical 

case. . ;s it T .... as in State './. Davis Oil CO' f 728 P.2d 1107, 1114 

(Wyo. 1986) lithe :"ease form 3..s 'take it or leave it' for oil 

companies ·..,rho do bus iness with tt.e State. II (Urb igki t, - concur::::-ing 

and dissenting in part) . Moreover! the contract is "an elaborate 

o~e, which undertakes to define the respective rights and duties of 

:.he parties". h'ave:ly ?roductions , Inc. '.I. RKC General, Inc., 

supra, J2 Cal. Rptr. at 78 (no f:'duciary relationship). '.Yhere 

contracting parties are sophisticated, Yepresented by highly 

comge~ent counsel, 3nd have demonstrated that they are capable of 

iealing in the wri-;:ten word , a court should be hesitant to go 

12"lthough the A...'1.CO defer.cants have settled · .... it.h the state t:.::ose claims 
3cheduled for t:r-ial .Ln tlovember of 1991, :::hey part::"cipated in the inst:ant motion 
~o :~e l~Lt:ed extent of seeking a rulir.g that ::'hey have no conti~u~ng fiduciary 
~bli~ation co the stat:e as lessee-producers under the DL-l lease. Given the 

-~ st:ate' s concess~ons i.n the briefing anc. in the oral ::ecord, ie i.s clear c;.at ARea 
inc Atla~cic Rich~ield do not owe t~e sta:::e such a fiduciary obligation. 
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• • 
outside the contract in search of an implied relationship.u The 

state cetained wide powers und~r the DL-l lease (e.g. 122 [approval 

of plans]; 124 [right to examine books and records]; 128 ~state may 

direct suspension of production]). See cambridge oil Co. v. 

Huggins" supra, 765 S.W.2d at 544 (lessor had "serious problems ll 

with lessee and therefore put some "teeth" into amended lease). 

Compare Differding v. Ballagh, 3 P.2d 201 (Cal.App. :'9:32) 

(investors in oil field entrusted their money to trustees of 

Massachusetts Trust; investors had no rights even to advise). 

Given its authority under the lease, the state 1,o,'as hardly "at the 

n:.ercy of its lessee", Davis v. eIG, 789 F.2d 328, 332 (5th elr. 

1986) I as is sometimes the case. Assuning that the state failed to 

exercise its reserved powers of oversight under the lease, instead 

trusting the producers to look after its interests -- whicl1 is 

c.isputed such reliance could only be characterized as 

"inexcusable truscfulness", Moses v. Carver, 298 N.Y.S. J78, 387 

(N.Y.SUp. 1937) verging on "conscious and purposeful ignorance", 

Southern National Bank of HOllston v. era teo" Inc • .r 458 F. 2d 688 I 

693 (5th Cir. 1972). 

(2) ~ature of the ANSTrade 

IJ-: he J.a·,,; :::;f implied cont=act furnishes a useft:l analogy: where parties 
have entered into an express contract, a court. will r.ot normally imply a 
different one relating to the same subject matter. See Swanson v. LevYr 509 F.2d 
559 (7th Cir. :'975); Luccher S.A. Celulose E Papal Candci, Parana, Brazil v. 
rl1cer-American Development. BdI'rk., 253 !:'.Supp. 568 (D. D.C. 1966) (where ccntract 
~etween parties is detailed and specific, courts will no~ improvise an implied 
contract:. ;,.cc:ord, liit,ford '.r. de Lasala., 666 P.2d 1000,1006 r .. l ~A1aska 1983) • 
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The state asserts t!1at the business of producing and marketing 

ANS is, "in a structural sense, unique. II State's Opening 

Memorandum at 27. These "unique l
' aspects include a conce!1tration 

of ownership, in which a small nUJDber of producers 

transport the crude they produce through 
the transportation systems they own and 
control to markets they select and supply 
many thousands of niles re~oved from the 
point of produc~ion. 

State's Opening Memorandum a~ 29. The state also points to "lack 

of a substantial marke~ a~ ?ump S~ation·No.l", which necessitates 

sale of the ANS i!1 dista~t markets. Thus, the ANS price "at the 

Heli ll is a construct arrived at by a "netback'i calculation 

employing numbers derived fro~ transpor~ation costs of shipping the 

.;..~S to narket. The state, while acknowledging that the nature of 

the busi~ess makes a netback calculation necessary, argues that the 

process has given tt-e producers ilunfettered discretion and 

contraIl! . Moreover, the state alleges that llrauch /I of the ANS 

tJroduced has been disposed of via :nternal transfers bet· .... een 

divisions of the same oil anc gas producer. This procedure, in 

L:::-.lrn, cant:::- ibutes 'Co a relative dearth of public infor:r.1a-cion on oil 

~arkets, prices and proceeds, and tends to obscure the search for 

2. "true" :Jarket price. State's Opening Memorandum at 31. The 

=2s'.ll~1 says the sc:ate, :'s ::hat it is "depender.t" upon the 

;;rodLlcers for "accurate, complete, and honest infornation 

concerning the -:::::-ansportacion and disposition of ANS crude oil". 
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State's Opening Memorandum at 32-33. 

The statels position on this issue is not persuasive. Unde: 

~24 of the DL-l lease the state reserved broad powers to requir{ 

the producers to maintain information regarding the production anc 

dispositon of ANS, and to disclose those matters upon demand. 

state r S failure to exercise those rights :'s unexplained on thE 

pres ent record . ;~ l1oreover ( as the state r S own expert T..;itnes~ 

designat:i:::ms c::eocnstrate, the state has the capaci -cy to inform 

itself ccncerning the matters on which it professes ignorance. The 

state's content:on is not well-founded in law or fact. 

(3) Alleged Assurances to the state 

The s-c:ate :oext alleges that some of t:.he producers'; made 

certain "assurances It which induced it to reasonably rely upon its 

oil lessees to protect its interests. While posed as a single 

issue i~ the briefing, this argument actually raises a three-part 

inquiry: (1) \<Jhat assurances, if any, were made?; (2) Were the 

assurances in fact relied ;Jpon? and (3) Did the sta':.e. tehave 

l.trn oral a.rgument: t!ie court: questioned counsel £::;:: the state as to \.Jhy the 
Drocedures under 124 had not been invoked. Counsel's answer \.Jas that the state 
had relinquished its 124 powers in favor of discovery procedures in che i~stant 
action. T~ac answer fails ~c address the underlying reality: that the seate is 
not at the mercy of tr.e producers concerning i~formation flow. 

J5Twenty-five (25) documents · .... ere appended under ':"ab "1\" to 
::he Opening }:emorancum filed by the state on Decem.\:;er I, ],989. Six (5) were 
:;ur?o.t:"''..:ed SCiitements 0)' ;:>J{CO; t .... eb·8 (12) related tc BP!Standarc; four (4) to 
~xxon; and cne (1) to Chevron. The sources of the documents found at Tab "A" 1 
and 2 are unclear. 7~e relevance of the ARea doc~ents was rendered moot by the 
settlement 2m.oodiea 1.:1 the agreement filed on September 13, 1990. The state 
?rocuced no ev~dence at all of any assurances made by defendants CettYI7exa~o, 
~otil, or Phillips. Juring oral argument the state conceded i~ essence t~at ~~g 
~otion was not well-founded as ~o Chevron. 
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I reasonably in so relying? These questions may be quickly resolved. 

Taking the third question first, the court concludes as a 
:j 
I! 

I· matter of law that the relevant state officials could not have 
2 

oJ. 

reasonably expected any adverse party to commercial litigation to 
J 

place the st:ate I s interests ahead of its own in producing and 
.! 

:narketing ANS crude. l6 Moreover, the evidence advanced by the 

state does not support the inference that state off~cials relied 

upon t~e producers, or any of them, to place the s~aters interests 

'I , ahead of their own, as a fiduciary is obligated to do. Rather, the 
~ 'I 
.::> ~I 

- I 
':1 I 

:i 

11 

." . 
I'::" jl 

" 

deposi tion testimony presented shows I at ;nost, that the state 

officials expected the prodccers to act honorably and in good faith 

:'n discharging their contractual obligations. 17 

Finally, the statements made in the documents appended to the 

state's opening Memorandum do not cons~itute the sort of 

"assurances" which .. auld justify the state in believing that it 

,; could abandon all regard for its own interests and entrust them to 
I 

. S! 

. r i' 

the producer making them. This claim is both legally and factually 

infirm, and su~~ary judgment for the producers is proper . 

IOAs this court's predecessor observed in a different connection, "a cynic 
might suggest that this arrange~ent was not unlike the farmer asking the fox how 
best: ~o protect his chickens", Kemorandum 0:: Decision and Order at 9, ;1..3. 
State v. Amerada Hess, njkja ANS Royaley L~eigation, April 6,1979 (Compton, J.). 

I;See Testimony of Eason (assumed producers ~ould "act in goad faith and 
report aCC4rate numbers"); TestL~or.y of Haynard (ex?ected lessees "would report 
'::!l.e underlyir,g fac1:.s in good faitl"! because it would ~e tOO easy to trace"); 
~e5t~ony of LeResche ("I as the State of Alaska ~asically trusted your clients 
at that tL~e~); Te6c.i~ony of Donna \-.'ood Johnson ("we (the state officials; celied 
on the companies to give us acc~rate information and accurate numbers"), These 
assee: 1.0:15 are a lor.g way from demonstrating the type of COZ'lf ic.ence, for exanple. 
=r.at: a wacd reposes ~n a guacdian, or a client in an attorney. 
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(4) Public Policy Concerns 

The "importance of oil and gas resources and revenues to the 

State of Alaska" is a matter of judicial notice. Chevron U.S.A. 

Inc. v. LeResche, 663 P.2d 923, 928 n.ll (Alaska 1983). And there 

can be no doubt that the state officials charged with management of 

Alaskan oil resources hold a weighty public trust. However, the 

case law does not support the state1s cO:1tention that the 

relationship between itself and the producers is somehow pe~eated 

by ~his i~partance, thereby rendering the relation lIqualitatively 

unlike t:'1at exis~ing in a conventional cOllU'l'Iercial transaction". 

Statels Opening Memorandum at J. 

In Standard oil Co. of California v. Hickel, J17 F.Supp. 1192 

(D.Alaska 1970) aff'd sub nom. Standard oil Co. of California v. 

Morton, 450 F.2d 493 (9th Cir. 1971), the court stated flatly that 

the "Government's rights and obligations as lessor of public lands 

are no different from those of any o~her lessor. The rules of 

~J const::-uction applicable to Government contracts are the same rules 

applied to cont::-acts between private parties." J 17 F. supp. at 1197 
.... II 

i II 
I (citations omitted). Moreover, the usual rule thaL a contract is 

:S ;1 
" '! construed against t~e party who prepared the instn:.ment II is not 

1/ II vitiated by the mere fact that the federal government drafted the 
:IJ :/ 

'? ' 
-~ I 

23 Ij 

:'nstrumer.t. " Id. see also Chicora Ccnst. Co. v.. Uni ted States, 

252 F.S~pp. 910 (D. N.C. 1965) (the united states has:1o great:er 

con~ract ~ights tha~ a private individual under the same 
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circumstances) ; and state v. Davis oil Co., 723 P.2d 1107, 1114-15 

(Wyo. 1986) (SII ttlnterpretatibn of State Contracts", Urbigkit, J., 

concurring and dissenting). 

Finally, in united states v. General Petroleum Corporation, 73 

F.Supp. 225 (D. Cal. 1946) aff'd sub nom. continental oil Co. v. 

United Stares, 184 F.2d 802 (9th eire 1950), a case which bears 

some similarities to the one at bar, It the court held that in a 

case concerning a dispute over valuation of oil and gas for royalty 

purposes that 

the government's role is taken to be no 
different from that of any private lessor 
or proprietor, for while the Kettleman Hills 
lands involved are public nineral lands, and 
as such until their disposition are under 
the supervision of Congress, the government 
as to such lands acts in a proprietary 
capacity, and treats with them in the same 
way as does the private landowner. Regard­
less of the type of lease Congress might 
authorize, a lease executed in accordance 
with what it has authorized becomes a private, 
contractual matter and is to be interpreted 
according to the general rules of law re­
specting contracts between individuals. 

73 F.Supp. at 234 (citations omitted; emphasis in original). In 

l3That case involved, among other issues, the "very perplexing problem ff of 
determining the amour:tB d',Je to the United Statea government as royalties from the 
Ke-::tleman Hills eil field i:1 california. Among the relief requested ',.Jae "a 
decree prescribing t1',9 proper basis upon '.4h:'ch determina-::ion of the value of -:.he 
gover~~ent royalty interest shall be made~. 73 F.Supp. at 230. Between 1929 and 
:931, the secretary of the Ir.terior cecame "convinced" t:tat the prices at which 
t~e lessees were disposing of the oil and gas "were inadequate to reflec-:: the 
true worth or value of tr.ose products . when the government :.ook its 
royalties in moneyR. 73 F.Supp. at 232. However, suit was not brought until 
1939. The lengthy bench trial (the opinion refers at 249 to "mon~hs of trial 

upon fa] single issue") covered parts of at least the two yea=s 1944 and 
1945. 73 F.Supp. at 262. 
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view of the legal doctrine illustrated by the foregoing 

authorities, it is clear that the state's claim that the 

transactions a~ issue should be viewed in a different: light than 

the usual conunercial transaction is not: well taken I and that 

argument is rejected. 

(D) ?l1e existence or 1i tiga tion bet-..reen the state and the 
9roducers strongly suggests that no relationship of trust 
ar-d confidence could have arisen between the parties, or 
chat a.r;y pre-existing fiduciary relatio.'1ship would have 
teen repudiated thereby . 

. .;.Rce anc. oP suggest: that the fiduciary duty quesc::.on nay be 

easily resolved simply by looking ~o the pleadings filed by the 

state in ~his cause. Defendants argue that the st:atels pleadings 

c:::mstitcte binding judicial admissions that the state did not 

repose t:-ust 0:- confidence in the producers or their reported 

values, and that any such claim ought to be su:rnmarily disitissed. 

This argu::lent has considerable merit. T!1e state and the producers 

have, after all, =een engaged in legal comba~ since 1977, and court 

proceedings ce:!:"ta::.n~y "con::ernplate an adversary situation". state 

,.!. 30ard of COU[;cy commissioners, Johnson county, 542 P.2d 456 

( Wyo. 1982). Indeed. for a cause prcperly to be before a court, 

":.here Tn'-lst ::e aD ::!c:::ual controversy, and adverse int:.erests". 

~ord v. ','eaZl.e, ~9 ~.S. 251, 12 L.Ed. 1..067 (1850). ',.;'hile it is 

trt:.e that ":r:"endly suit:.s" exist, Reyes v. ?rince George' 5 County" 

'::80 .:\.2d::: (:--~d .. ~.pp. :977), ;:'~'1ei:!::" "amity" springs f:;:on the pa:!::"ties' 
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desire to obtain a decision without incurring "needless expense and 

trouble" . Veazie, 12 L.Ed. at 1069. While such amity is "always 

approved and encouraged", as it ":acilitate[s] qreatly the 

administration of justice between the parties", id., it cannot be 

said to create a fiduciary relat:onship. 

No cases have been located in which it has been held that 

adverse parties ~o litiqa~ion may stand in a relationship of trust 

and confidence. Such a conten~ion has been flatly rejec~ed ir. a 

~umber of divorce cases. See generally Blair v. Blair, 370 P.2d 

373 (V-ont. 1962) (no co~fidential relationship; parties represented 

by counsel at "extended conferences" and were dealing at ern I s 

leng::h); Shlensky v. Shlensky, 15 N.E.2d 694, 698 (Ill. 1938) 

(parti es "';olere in disagreement" after w'ife filed for divorce: "Each 

jad employed counsel i.n an action against the o-cher. It is 

difficult to perceive the existence of a confidential or fiduciary 

.celationship under such circumstances ll
) i Craft v. craft, 478 So.2d 

258, 262 (Miss. 1985) (once spouses have obtained competent counsel 

and suit :or divorce conmenced, "(t]hey are adversaries plain and 

simple"). cf. O'Nelia. v. Adkins" 166 P.2d 298, 302 (Cal.App. 1946) 

(no conf idential re2.a 1:ionship between ex-spouses ; divorce "s'..Jept 

away all private and secret relations"). 

See also Chandler v. Dube'l - , 325 " .. 2d 6 (Me. 1974 ) (no 

fiduciary relationship be~·..Jeen codefendants i:l civil litigation 

over land title, where each party was claiming :u~l and exclusive 
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ownership); Hal Taylor Associates v. Unionamerica, Inc., 657 P.2ct 

743, 749 (Utah 1982) ("(aJdver'sarial postures i.:1 a ~awsuit do not 

suggest confidence or :.rust") i Paul v. North, 380 ? 2.d ~2lJ 428 

(Kan.1963) (appellant's own conduct not consis~ent with a 

fiduciary ~elationship). And see United states v. Birrell, 

(S.D.N.Y. 1968), McDonald v. swope, 79 F.Supp. 30 CD.Cal. 1948) 

(generally filing of lawsuit by client against counsel 

automatically terninates confidential relationship betT..reen at-:.orney 

and client). 

In Kasey v . .'101ybdenum Corporation of A-"Jerica, J 3 5 F. 2d 560 

(9th eir. 1964), Kasey brought an action in federal co~rt seeking 

recovery of certain ~ini~g properties. Defendant pled the statute 

of limitations as a bar to such relief; the trial court sustained 

that defense and dismissed the case. On appeal, Kasey argued that 

t;,e statute of limi ta tions ·..ras "irrelevant II as tte parties '..rere in 

a fiduciary relationship by virtue of a royalty agreemen~ between 

:'hem. JJ6 :.2d at 569. The Ninth Circuit rejec~ed that reasoning, 

~aking judicial Gotice of a series of prior s~a~e-court lawsui~s 

bet~een the parties: 

If appellants mean by their fiduciary re­
lationship argument that the royalty agree­
~ent creates an express trust, we think 
appellants in their 1953 complaint alleqed 
so many repudia~ory statements and ac~s of 
~isconduct on the part of appellee that 
appella~ts cannot now claim that the ex­
press trust, if there was one, was not re­
~udiated by appellee ~ore than Eive years 
~efo=e ~he commenceme~t of this suit in 
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336 F.2d at 570. In view or the prior litigation between the 

parties, the court found that, if any fiduciary relation had 

existed between theD (which the court did not decide), the relation 

had been effectively repudiated. 

In its claim that two parties to litigation may stand in a 

relationship of trust and confidence as to the subject matter of 

the litigation the Si:.ate is clearly "traveling light as [aj legal 

theorist" . DeMott supra at 389. The relationship between the 

state and the producers is "wholly inconsistent: '",ith the ffduc:'ary 

relationship advocated by plaintiff ll
• Worldvision Enterprises v. 

;~erican Broadcasting, 191 Cal.Rptr. 148, 151 (Cal.App. 1933). 

(E) The disparity becween the parties necessary fer 
the existence of a confidential relationship is 
lacking on the present record . 

hnat constitutes a fiduciary relation is "often a subject of 

controversy". Wells v. Shriver, 197 P. 460 (Ckla. 2.921). It is c. 

broad concept, "not susceptible of exact definition", bu,;: may 

"exist ur.der variant circ'..lmstances". Roecher v. story r 5 ? 2d 205 

(Mont. 1931). A fiduciary relationship ~ay exist as a matter of 

law in certain well-established instances such as "at-<;:orney and 

client, principal and agent, guardian and ward", bu~ likewise in 

lIevery C2.5e in which a fiduciary relati.on exists in fact, where 

conf idence is :-eposed on one side and do:nination and inf 2.uence 
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result on the otherlf. Finn v. Monk, 178 N.E.2d 701 (Ill. 1949). 

Despite the ambiguous nature of this equitable concept, the 

reported cases illustrate certain indicia which may signal the 

presence of a confidential or fiduciary relation. In Denison state 

Bank v. 11adeira, 640 P.2d 1235 (Kan. 1982), the court observed that 

"There is no invariable rule which deter­
mines the existence of a fiduciary rela­
tionship, bu~ it is manifest in all the 
decisions that there must be not only 
confidence of the one in the other, but 
there must exist a certain inequality, de­
pendence, weakness of age, of mental 
s~rengthr business intelligence, knowledge 
of the facts involved, or other conditions 
giving to one advantage over the other. J1 

640 P.2d at 1241, quoting Yuster v. Keefs/ 90 N.~. 920 (Ind.App. 

1910) (emphasis in t!1e original). In First Bank of Wakeeney v. 

Haden, ea1 P.2d 11 (Ran. 1984), the court similarly held that. 

Some of the indicia of a fiduciary rela­
tionship include the acting of one person 
for another; the having and the exercising 
of influence over one person by another; 
the reposing of confidence. by one person 
in another; the inequality of the parties; 
and the dependence of one person upon an­
other. In addition, courts have considered 
weakness of age, mental strength, business 
intelligence, knowledge of the facts in­
volved cr oLher conditions giving to one 
an advantage over the other. 

j 68: ?~2d at 1J. See also United states v. Reed/ 601 F.Supp. 685, 
~ ~ ., 
- I ' 

I 

....... 'r 
'I 

..... '1 I 
_~ I 

705 (S.D.~LY. 1985) (disparity between parties treated as highly 

iDporta~t o~ as absolutely essential); Zarnowski v. Fidula, 103 
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A.2d 905 f 907 (Pa. 1954) (confidential relation exists "only where 

par~ies do not deal on equal terms and one side exercises an over-

~astering influence on the other"); Dean v. Cole, 204 P. 952 (Or. 

:"922) (fiduciary relat:'ons exist when parties to a transact:on "do 

!10~ raeet on equality"j one party having a full knowledge and the 

other not, and the latter places confidence in the former); Oehler 

',r. .:'IoffJ7!an, 113 N. -;.;. 2d 254 (Iowa 1962) (confidential relation 

depends largely on pr:)of of dominance). Accord Stephenson v. 

Kulic:1ek, 101 N.2.2d 542 (Ill. 1951) (in determining ;.;hether 

fiduciary O~ confidential relat:'onship exists facts t:) be taken 

into account are degree of kinship, if any f disparity i:1 age f 

health and mental condition, and relative education and business 

experience of parties, and the like). 

Eov/ever f the law presumes that a party possesses "ordinary 

firmness il to resist the "designing" of one who seeks its· 

confidence, Messick v. Pennell, 35 A.2d 143 (Md.App. 1943), and a 

person who is "not under any disability or disadvan~age ~ay ~ot 

abandon all caution and responsibility for his own protection and 

~nilaterally impose a fiduciary relationship on, another", Denison 

State Eank v. Madeira, supra, 640 P.2d at 1243-44. And this is 

"particularly true ll -where a party "is fully competent and able to 

;:rocec:: his cwn interests", Id., 640 P.2d at 12~4. .~c:::C!rd, :JeWitc 

Councv .:::ublic 31dg. Com'rJ 1,/. DeWitt Ccunty/ 469 N.E.2d 689 

Ull.App. 1984} (no fiduciary relationship wher-e party allegedly 
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subject to influence is nfully capable of attending to its business 

affairs"; government agency did not contend that it was incapable 

of obtaining competent and independent advice before entering into 

contract)i Mahan v. Dunkleman, 234 P.2d 366 (Okla. 1951) (plaintiff 

~as suf=iciently competent mentally to know what he was doing; no 

evidence that relationship with alleged confidante" lulled hiI:l into 

~ny sense of security") i Jacoby v. Shell oil Co." sr::.pra,. 196 F.2d 

at 857 (plaintiff "was and is an experienced attorneyll '''''ho 

understood meaning of contract language). And ~hile it may be true 

::!1at .. an oil and gas lessor is often at the mercy of his lessee, rt 

Davis v. CIG Exploration, Inc., 789 F.2d 328, 332 (5th elr. 1986) 

such is not the case here. The state dictated the terns of the DL-

~ lease, in contrast to t~e usual case where the lessee drafts the 
. 2:1 

;! lease fom or dictates its terms. Jackson v'. Farmer" 594 P.2d 177 

:.: II 

'-: ;: 

(Kan. 1979). 

III. 

THE DL-l LEASE FORM 
CONTAINS AN IMPLIED COVENANT 

OF GOOD FAITH AND FAIR DEALING 

An oil and gas lease is merely a contract betwee~ parties and 

'9.' is to be tested by the same rules as any other cO::1tract. ~eonard 

" 3arnes, 404 ?2d 292 (N.M. 1965) Tte D~-l eil and gas le2se at 

.:.ssue herein is governed by the la'~ of Alaska. .:'\.s suc~, it 

~: ,j c:Jn~ains an implied covenant of good faith and fair dea].ing I1that 

~either party will injure the right of the ot~er to receive the 
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benef its of the agreement". GUin v. Ha, 591 P.2d 1281, 1291 

(Alaska 1979). See also Alaska Pacific Assurance Co. v. Collins, 

794 P.2d 936, 947 (Alaska 1990) (covenant of good faith and fair 

dealing is an implied component of all contracts as a matter of 

law); City of Kenai v. Ferguson, 732 P.2d 184 (Alaska 1987). This 

obligation of good faith and fair dealing is distinguished from a 

fiduciary obligation. stepp v. Ford Mecer Credit Co., 523 F.Supp. 

583, 594 (D. Wis. 1985); Waverly Productions, Inc. v. P$O General, 

Inc., supra, 32 Cal.Rptr. at 79. 

Given ~he Alaska Supreme Court1s repeated ~andate that all 

contracts contain the implied covenant of good faith, the state 

Dust prevail on this question. 

IV. 

MEASURE OF DAMAGES FOR 
BREACH OF THE IMPLIED COVENANT 

While the DL-1 lease form contains the implied covenant of 

good faith, the state is not: entitled to recover tort damages / 

including exemplary or punitive damages / in the event that it 

demonstrates ~hat either Chevron or EP breached the implied 

covenant. Alaska case law holds that Ifpuniti ve daltages are not 

recoverable for breach of the implied covenant of good fait:h and 

::air dealing." ARea Alaska, Inc. v. Akers, 753 P.2d i150/ 1154 

(Alaska 1988). ~he only context in which breach of the implied 

covenant has been recognized as a tort i~ this state is where an 

insurance conpany wrongfully withholds benefits frow its insured. 
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state Far.n v. Nicholson, 777 P. 2d 1152 (Alaska 1989); Alaska 

Pacific Assur. Co. v. Collins', 794 P.2d 936 (Alaska 1990). The 

state does not press the analogy very forcefully I but seems to 

suggest that the instant case might be "sufficiently akin to the 

insurance cases so as to warrant tort recovery for a breach of the 

implied covenant". state's opposition and Reply at 34. The 

producers have successfully distinguished the insurance cases in 

their briefing and in oral argument.!9 The sc:ate has failed to 

show any "special relat:ionship" which would 'justify the granting of 

punitive damages for breach of the implied covenant. Therefore, 

the producers' position on this question is sustained, and the 

prayer for exemplary damages in count XII is stricken. The state 

shall be limited to contract damages should a breach of the implied 

covenant be proven. 

V. 

THE PRODUCERS HAVE AN OBLIGATION 
TO ACT AS REASONABLY PRUDENT OPERATORS 

:n Brews~er v. Lanyon Zinc Co., 140 F. 801 (8th Cir. 1905), 

the Hmost cited and quot:ed opinion' in the area of implied 

19Some of tt:e fac~ors which distinguish this case from tte insurance 
si~uation are: (1) the contract in question was not a contract of adhesion -­
~i~e the contrarYi and (2) ~hile the insured cannot obtain other insurance after 
a calamity occurs, ~he state need not depend upon the producers -- it can take 
~ts royalty in kind and market it itself. These factual differences severely 
:J:1derc{;t the assertion t:hat the DL-l lease is "particularly susceptible t:l :;lUblic 
~olicy cons~derationa.H State :arm v. Nicholson, 777 F.2d at 1157. 
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covenants"~, the court adopted an objective standard for measuring 

~he conduct of a lessee to a mineral lease: 

Whatever, in the ci~cumstances, would be 
reasonably expected of operators of ordin­
ary prudence, having regard to the interests 
of both lessor and lessee, is what is re­
quired. 

140 r. at 814. The prudent operator standard is the "generally 

applicable t:est for det:en:nning 'Anether the lessee has breac~ed his 

':'mplied covenants". .'1anual Qf Oil & Gas TerES (6th Ed. 

1984) . O:1e CCJlJle::lt:ator observes tr:at: lithe pr..ldent-operatcr 

s~andard has the same func~ion :n oil and gas ~i~iga~ion as the 

reasonable man standard has in :1egligence litigation". Williams & 

Meyers, Oil and Gas ~aw, §S06.3 at 42 (1989). The prudent operator 

standard :s an established doctrine in the comnon law of oil and 

gas. While no case has been cited to the court where the doctrine 

has been employed by the Alaska supreme court, the prudent operator 

standard is nevertheless part of the common law, and appropriately 

applied as a rule of ~ecision unless inconsisten~ with the federal 

or state constitut~ons, or the Alaska stat~tes. AS 01.10.010. The 

court holds that tje producers have an obligation to cct as 

reasonably prudent operators i~ performing their duties under t~e 

DL-l lease. 

::::: 2'~:l;"a"er & ?earson, :'?;e ::::;':':"'ed .1.fark,ecJ...ng Ccvenanc ':' .. ,,: Oil 2nd Gas ::"'cases: 
So~e Needed C;;anqes _~. :::ie 60's, ~6 ::"uuis:.ana L. Rev. 737,739 n.15 (:'986). 
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a tendency to frame the issue in terms of the application of a , 

,i 
Ii prudent operator duty versus tbe imposition of a duty of good faith 
I. 

;1 

7 '; , 
, 

<J :~ 

;, 
• .., 'I 
:,4 .1 

i 
'.! I.; 

';-3 Ii 

::J ;: 

and fair dealing. However, the court sees no contradic~ion in the 

imposition of concurrent duties upon the defendan~s. The prudent 

operator standard inposes an affirmative duty to do certain things 

in a given factual scenario. In the same scenario, the covenant of 

good faith and, fair dealing commands the lessee to refrain from 

doing a~y~hing to injure the lessor's right to receive benefits 

cnder the oil and gas lease. See generally Summers, "Good i'aith" 

in General Contract Law and 'the Sales Provisions of the Uniform 

Commercial Code, 54 Va. L. Rev. 195, 215-17 (1968) (obligation to 

act in good faith best understood as an "excluder" of variot:.s forms 

of bad-faith behavior) i Waverly Productions, Inc. v. RKO General, 

Inc., supra, 32 cal.Rptr. at 79 (under implied covenant of good 

faith and fair dealing, "primary obligation [isJ negative, to 

refrain from conduct calculated to deprive plaintiff of the 

:"egitimate fruits of her bargainlf). 

The state1s motion is denied insofar as it sought to impose a 

~ore stringent standard upon the producers. 

/1/ 

)// 

( , 
, I ! 

/j/ 

.// 
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VI. 

coztCLUBION 

For the reasons set forth above, the cross-motions for summary 
adjudication were orally GRANTED IN PART and DENIED IN PART on the 
record on October 26, 1990, as follows: 

(1) The state's motion for partial summary 
adjudication is denied. 

(2) The producers do not owe a fiduciary duty 
or obligation to ~he state arising out of 
the OL-l lease form, or other~ise. count 
XIII is dismissed with prejudice. 

(3) Because the DL-l lease form is a contract 
in the state of Alaska, a covenant of good 
faith and fair dealing is implied as a matter 
of law. The producers· motion to dismiss 
count XII is denied. 

(4) A breach of the obligation of good faith and 
fair dealing does not give rise to tort damages 
generally or punitive damages specifically, due 
to the lack of the requisite special relationship 
between the producers and the state. The prayer 
for punitive damages contained in Count XII is 
dismissed. 

(5) The producers also have an obligation under 
the DL-l oil and gas lease to act as reason­
ably prudent operators. 

IT IS SO ORDERED. 

DONE at Juneau, Alaska this 13th day of March, 1991. 21 

WALTER L. C~?ENETI 
SUPERIOR COURT JUDGE 

:llEffec1:ive october 26, 1990. Civil Rule 58.1(a) (1). 
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CERTIFICATE OF SERVICE 

The undersigned certifies that on March J1, 1991 
a true copy of the foregoing was served upon the 

following counsel of record: 

VIA JUNEAU COURTHOUSE BOX: 

e Bruce Botelho 
eMichael L. Lessmeier 
e William B. Rozell 

VIA FIRST-CLASS MAIL: 

- Wilson L. Condon 
-Carl J.D. Bauman 
-James P. Murphy 
- Robert E. Jordan IITIF. Michael Kail 
-John C. Held 
-Julian L. Mason 
• Paul R. Griffin 

Secretary to Judge Carpeneti 
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