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IN THE DISTRICT CO~·FOR THE STATE OF 

F~RST JUDICIAL DISTRICT AT 

The City and Borough of Yakutat 

Plaintiff, 

vs. 

) 
) 
) 
) COMPLADrl' 
I 
) 
) 
) Case No: lJU-08- tt34ex:. 

____________ ~O~e~f~e~n~d~an~t~.~_______} 

Alaskan Adventure Tours, Inc. 

COMES NOW plaintiff, the City and Borough of Yakutat, by 

and through its counsel of record, Hedland. Brennan & Heideman, 

and for its complaint against defendant Alaskan Adventure 

Tours,Inc., alleges as fo12ows: . 

1: plaintiff is a home rule 
~c.., 

borough located within the t; 

First Judicial 'District, State of Alaska. 

2 . Defendant is. upon information and belief. a 

corporation duly organized under the laws of the ' State of 

Alaska and was, at all relevant times, engaged in business 

within the City and Bor~)Ugh of Yakutat, namely .running a 

fishing charter and 'hunting guiding business. 

3. The City and Borough of Yakutat has duly, reqularly 

and in all respects properly: assessed a sales tax of four 

percent (4', on· the sale of goods and services made within the 

Borough, and a transient accommodation tax of eight percent 

(8t) for overnight lodging provided llithin the Borough • 

EXC.l ... 
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Pursuant to the Code of the City and Borough of Yakutat (CeBYI, 

under S'ectlons 6.40.080 and 6.52.050 respectively, a seller is 

to fi le a sales tax return, and a transient accommodation tax 

return, and pay taxes due, for each quarter of eaen year. 

4. In 2001, defendant engaged in the sale of services, 

and t he provision of overnight lodging, within the City and 

Borough of Yakutat, but failed to file tax returns or pay the 

taxes due as requi~ed by Borough Code. 

5. Pursuant to CCBY 6.40.110 (B) (2) and 6.52.010(B) (2), 

the City and Borough of Yakutat made sales and transient 

accommodation tax assessments against the defendant based "upon 

an estimate of the gross revenue received by the defendant, for 

the s econd quarter and a portion of the third quarter of 2001. 

The t otal of the Pr;ncipal amounts due, along with interest and 

penalties, as provided for under CCBY 6.40.110(A) 

6.52. 010 (A"), are set aut below. 

second Qu.a>:ter 
Princil?sl Amount of Tax: 

Penalty (CCBY S.40.110(AJ, 
calculated at 15% of delinquent tax): 

"Interest (CCBY 6.40.liO(~), calculated 
at' 1 5% of de;l.inquent tax from Aug. 1, 
2007 through Jan. 31, 2008): 

~ QuaJ:te2: (Poartial On1::r) 
Principal Amount of Tax: 

Complaint 
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$12,944'.00 

$1,941.60 

$9111.18 

$400.00 

and 
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Penalty (CCBY 6.40.110(A), calcUlated 
at 15% of delinquent tax): 

Interest (CCBY 6.40.110{A), calculated 
at 15% of delinquent tax): 

Second Quartar 
Principal Amount of Tax: 

Penalty (CCBY 6.52.Q70(A), calculated 
at 15% of de1inque~t tax): 

Interest (CCBY 6.52.070(A), calculated 
at 15% of delinquent tax fram Aug. 1, 
2007 through Jan. 31, 2008)! 

'liard Quarter U?artie.1 only) 
Principal Amount of Tax! 

Penalty (CCBY 6.52.070(A), calculated 
at 15% of delinquent tax): 

Interest (CCBY 6.5~.070(AI , calculated 
at 15% of delinquent tax): 

"'-~ 

~ .' 

$60.00 

$15.12 

~i6 .-339'. 50 

l;l2,152.00 

$322. 80 

$162.72 

$56.00 

$6.40 

$2.12 

$2,704.04 

6. Under CCBY 6~40.140 and 6.52.130, delinq\lent sales 

and transient accommodation taxes, interest and penalty, 

constitute a lien in favor of the Borough upon all of the real 

and personal property of the entity owing the tax. 

7. For the delinquent taxes, plaintiff' recorded a Notice 

'of Tax Lien on December 14, 2D07· in the Juneau' Recordinq 

"District, as docWIlent number 2001'~OQa029-0. a copy of which is 

a~tached pereto as Exhibit A and incorporated herein by 

Complaint 
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8. Plaintiff is entitled to an orde:r of .foreclosure of 

its lien upon the defendant's real ~nd personal property, and a 

judgment against the defendant for any swns remaining due 

fol lowing said foreclosure. 

Wheretore plaintiff requests relief as follows: 

1. For foreclosure of plaintiff's tax lien, described i n 

Exhibit A hereto; 

2. for judgment against defendant for any remaining 

unpaid sales tax and transient accommodation tax , interest and 

penalties due follo~ing said foreclosure; 

3. 

and 

4. 

equitable. 

3000.11/500 

for an award of casts, interest and attorney fees: 

for such other relief as the court deems just and 

DATED this {r d.ay of February, 2008. 

By: 

HEDLAND, BRENNAN , HEIDEMAN 
Attorneys for Plaintiff 

Sara E. Heideman, ABA No.g5ll1~l 

THIS MAlTER IS FORMAU..Y 
ASSIGNEOTO 

KE/THLEVY­
D!STR1OTOOURT JUDGE 
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

The City and Borough of Yakutat 

Plaintiff, 

vs. 

Alaskan Adventure Tours, Inc . , 

) 
) 

) 

) 
) 

) 

) Case No. lJU-08-434 CI 

---------------------------) 
ANSWER 

Comes now defendant, Alaskan Adventure Tours, 

Inc., b y and through counsel of record, Ingaldson, Maassen 

& Fitzgerald, P.C., and for its answer avers as follows: 

1. Paragraph 1 of the Complaint calls for a 

legal conclusion for which no response is necessary. 

2. Defendant admits that it is a corporation. 

duly organized under the laws of the state of Alaska. 

otherwise, the allegations contained in paragraph 2 of the 

Complaint are argumentative and call for legal conclusions 

for which no response is necessary. 

3. Paragraph 3 of the Complaint calls for legal 

conclusions for which no response is necessary . 

4. Denied. 

City v. ~askan Adventure 
Case lJU-08-434 eI 
An~wer 
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5. Paragraph 5 of the Complaint calls for legal 

conclusions for which no response is necessary. 

6. Paragraph 6 of the Complaint calls for legal 

conclusions for which no response is necessary. 

7. Based upon information and/or belief, 

plainti f f recorded a Notice of Tax Lien on or about 

December 14, 2007. 

B. Denied. Further, paragraph B of the 

Complaint calls for legal conclusions for which no response 

is necessary . 

AFFIRMATIVE DEFENSES 

I. 

Plaintiff -has· failed to state a claim upon which 

relief can be granted. 

II. 

Plaintiff's claim lacks factual and/or legal 

merit. 

III. 

Defendant reserves t he right to assert such 

additional affirmative defenses as may become known through 

the course of discovery. 

WHEREFORE, having fully answered, defendant prays for 

judgment as follows : 

City v. Alaskan Adventure 
Case lJU- 08-434 CI 
Answer 
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---

1) that plai ntiff's Complaint be dismissed and that 

it take nothing thereby; 

2) for defendant's reasonable attorney fees and court 

costs ; and 

3) for such additional relief as the court deems just 

and proper. 

Dated at Anchorage, Alaska March 10, 2008 . 

CERTIFICArE OF SERVZCB 

INGALDSON, MAASSEN & 
FITZGERALD, P.C . 
Attorneys for Defendant 

The undersigned hereby certifies that on 
the ' b ·day of 'lv\Q,I, cb 
2009' , a copy of the foregoi.ng was 
sent t o the following via : 

( ~.s. Mail, First Class, PO!!ltage Prepaid 
( I ~nd-Delivery 
( ~Fax to 278-0877 
( I Federal Express 

Ms. Sara E. Heideman, Attorney 
Hedland, Brennan , HeidemaB, PC 
1227 West Ninth Avenue, 'Suite 300 
Anchorage, AK 99501 

swer.doc 

City v. Alaskan Adventure 
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IN THE DISTRICT COrnnFbIl THE STATE OF ALASKA 
FIRST JUDICIAL DISTRICT AT JUNEAU 

81i\n:~~~ 
KIJUHeAu 

CITY AND BOROUGH OF YAKUTAT. OCT 142008 
~ Plaintiff, ---:'~ __ io..u.r 

vs. 

R~r Case No.: lJU-08-431nbJrdson, M & Fi 

~~o 
OCT ~ 2 

ALASKA ADVENTURE TOURS, INC., 

Defendant 

ORDER File No • .:?c1jIti CaI~:f::;· ::::-­
Approved for File: --l. !:::f..5<--

I. Introduction 

The City and Borough of Yakutat sued Alaska Adventure Tours, Inc. (AAT) 

claiming that in 2007 AAT failed to pay Yakutat taxes·and penalties, failed to produce 

business records required under the Yakutat Code, and did business in Yakutat without 

.obtaining a Borough business license. Yakutat moved for summary judgment as to 

AAT's liability for the taxes, penalties, and interest owed. Yakutat also moved to compel 

discovery responses. 

AA T raises three issues in opposition to the motion. First, AA T argues that it is 

merely a booking agent operating outside of Yakutat's physical boundaries and therefore 

not subject to the Yakutat tax provisions. Second, AAT asserts that, even ifit is subject 

to the tax, there is a factual dispute about liability because some of the services it 

provided took place outside of Yakutat. Third, AA T argues it contracted to have another 

corporation pay any local taxes for which AA T might be liable. 

Alaska Court System 
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_ _ .AAT claims factual disputes FI~gardi;g~ihese issues preclude summary judgment. 

The court finds that, even accepting the facts as alleged by AAT, the Yakutat Code 

provisions apply to AA T's business activities in 2007. Because AA T furnished services 

within the Borough, Yakutat is entitled to summary judgment. Since Yakutat is entitled 

to summary judgment, the motion to compel is moot. 

II. Applicable Yakutat Tax Code Provisions 

Yakutat has adopted a sales tax I, a tax on overnight lodging2
, and a requirement 

that businesses obtain a license from Yakutat before conducting business in Yakutar. 

The four percent Yakutat sales tax applies to "all sales and rents made wholly or partial ly 

in the Borough," and "all services performed in the Borough.,,4 A service is considered 

to have been performed within the borough if the service, or any part of the service, is 

"performed, rendered, or furnished within the Borough.''' Subject to certain exemptions 

not applicable here, the Yakutat sales tax is meant to be interpreted broadly and applied 

to all sales, rents, and services made or performed wholly or partially in the Borough to 

the maximum extent constitutionally permissible.6 In addition to the sales tax, Yakutat 

imposes an eight percent w.x for overnight lodging within the borough.7 

I Yakutat Code, Chapter 6.40. 

2 Yakutat Code, Chapter 6.52. 

J Yakutat Code, Chapter 1.28. 

4 Yakutat Code § 6.40.020. 

5 [d. 

6 [d. 

Alaslw Court System 
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.. __ '._ ·I---,A,busil!ess is required to colle-£t4he-sales-and·ovemightaccommodation taxes at 

the time of the transaction or at the time of collection if it is a credit transat<tion.8 The 

business must maintain records relating to taxable transactions and is subject to audit of 

records relating to those transactions.9 A business that is delinquent in payment ofthe 

taxes is liable for a penalty of five percent of the delinquent tax per month and interest of 

15 percent per year. 10 Delinquent taxes constitute a lien on the property of the person 

owing the tax and the lien remains until the tax is satisfied. I I If a business does not 

produce records as required, Yakutat may make an estimated assessment of the taxes due 

and institute a civil action to collect those taxes. 12 

The owner of any business operating in Yakutat must pay for and obtain a 

business license.13 Failure to obtain a business license subjects the business to penalties 

of up to $500 per day, and the fees and penalties constitute a lien in favor of Yakutat. 14 

1 Yakutat Code § 6.52.020. 

8 Yakutat Code §§ 6.40.060 and 6.052.030. 

9 Yakutat Code §§ 6.40.130, 6.40.180, and 6.52.120. 

10 Yakutat Code §§ 6.40.110 and 6.52.070. 

11 Yakutat Code §§ 6.40.140 and 6.52.130. 

12 Yakutat Code §§ 6.40.lIO(BX2) and 6.52.070(8)(2). 

13 Yakutat Code § 1.28.010. 

14 Yakutat Code §§ 1.28.030 and 1.28.110. 
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Alaska Adventure Tours, Inc. (AAT) is owned and operated by Kimberly Riedel. 

[n its online web site AA T advertises that it conducts hunting trips in Prince Williams 

Sound. The trips are operated from a vessel and include meals and lodging. The web sit 

describes Riedel as one of two licensed boat captains, a licensed sport fishing guide, a 

licensed big game guide, and the chef. It describes her husband, Darren Byler, as the 

other boat captain, a registered big game guide, general manager, and head of vessel 

maintenance and engineering. 

In 2007 Byler was licensed to provide big game guiding services in Game 

Management Unit 6, Guide Use Area 1, which is located almost entirely within the City 

and Borough of Yakutat Byler filed a 2007 Guide Use Area Registration Application 

stating that he would be providing hunting services for AA T. The records for Byler's 

2007 hunts show that the hunts were conducted by AAT. Byler states that iJOrtions of the 

hunts took place outside the Borough, but he does not dispute-that the hunts were 

conducted at least in part within the Borough. 

In February, 2007, in another legal proceeding, Byler testified under oath that he is 

the general manager of AA T and that he transferred all of his assets to AAT. He testified 

fuat AA T contracts with and charges the clients. He also testified that AA T pays him for 

his services by providing him with room and board and paying for all of his expenses. 

Contrary to Byler's testimony, the AATweb site, and the AAThunt records, 

Riedel states in her affidavit that in 2007 AA T served only as a booking agent for clients 

booking hunts with Byler's Alaska Wilderness Adventures, Inc. (BA WA). BA WA, not a 

Alaska Court Syst~m 
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party to this litigation, is owned and op-e~~~~Q .by Riedel's. husband, Darren Byler. Riedel 
.. 

claims that, as the booking agent, she would contact clients to book the services of 

BA W A. She claims all of these contacts took place either before 2007 or outside of the 

physical boundaries of Yakutat. In support of this claim, AA T produced a written 

contract executed January 5, 2007, between AA T and BA WA. The contract states that, 

for the 2007 spring and fall hunting season, AA T leased vessels and equipment to 

BA WA. AA T agreed to collect all proceeds for the 2007 hunts and pay those proceeds to 

BA W A, minus a 50 percent commission. 

In April, 2007, Yakutat gave AAT formal notice of violations of the Yakutat 

Code. Yakutat alleged that AA T was providing. registered guiding services and related 

lodging within the Borough but had failed to obtain a Yakutat business license and failed 

to file sales tax and transient accommodation tax returns. Yakutat gave AAT 20 days to· 

correct the alleged violations. 

Having received no response from AA T, Yakutat gave AA T notice that it would 

conduct an audit of AAT's records. Yakutat asked AAT to appear at the Borough offices 

with records of its business activities. Byler called Yakutat (apparently acting on behalf 

of AA n and stated that AA T would not file Borough tax returns because Byler operated 

the hunts from a vessel. Yakutat sent another letter to AAT, again requesting AAT to 

cooperate with an audit. AAT did not respond. 

Yakutat made an estimated assessment of AAT's tax liability, including interest 

and penalties, and submitted the assessment to AA T. AA T did not object to the 

assessment. Yakutat subsequently recorded a tax lien for AAT's tax liability. Yakutat 
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'notified AA T that; beginning DecemberJ:-r,-2007, it would impose a penalty of $150 per 

day for failure to produce records in response to the audit notification, and an additional 

$100 per day for failure to obtain a borough business license. Yakutat calculated the 

principal of AA T's 2007 tax liability as follows: sales tax $26,053 and transient 

accommodation tax $3,992. AA T has never filed a Borough tax return, paid the tax 

liability. or obtained a Borough business license. 

Yakutat filed this law suit in February, 2008. It submitted to AAT two requests 

for admission. The first asked AA T to admit that AA T "undertook business within the 

Boundaries of the City and Borough of Yakutat in calendar year 2007." The second 

asked AA T to admit that it "did not obtain or possess a business license issued by the 

City and Borough of Yakutat at any time during calendar year 2007_" AAT did not 

respond to these requests. and therefore they are deemed admitted under Civil Rule 36(a). 

IV. Standard for Summary Judgment 

Summary judgment is appropriate if there is no issue of material fact and the 

moving party is entitled to judgment as a matter of law. 15 The court must draw all 

. reasonable inferences of fact in favor of the non-moving party .16 The moving party bears 

the initial burden of proving through admissible evidence (1) the absence of genuine 

factual disputes, and (2) its entitlement to judgment as a matter of law.11 Once fue 

15 Civil Rule 56( c). 

16 McGlothlin v. MunicipaJityoj Anchorage. 991 P.2d 1273,1277 (Alaska 1999). 

I; ld. 
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cmeving-party:hasestablished a prima-fal':\~aser-~·ihe-non'I!1ovaI1tiS-required, in order to 

prevent entry of summary judgment, to set forth specific facts showing that he could 

produce admissible evidence reasonably tending to dispute or contradict the movant's 

evidence, and thus demonstrate that a material issue of fact exists." 18 . The party 

opposing summary judgment dQes not have to establish that he or she will prevail at trial, 

but only that there exists a genuine issue of fact to be Iitigated. 19 

V. Analysis 

As a home rule borough, Yakutat has broad authority to levy taxes and impose 

liens to enforce them.20 AA T does not challenge this authority, but argues that the nature 

of AAT's business activities and its contractual relationship with BA WA make it immun S 
from Yakutat's claims. 

1. AAT Sold or Furnished Services In Yakutat 

AAT argues that it is not subject to Yakutat's taxing authority because it is merely 

a booking agent operating outside of Yakutat and did not conduct business in Yakutat. It 

claims that BA WA, not AA T, provided the services in Yakutat, and therefore BA WA is 

liable for any taxes arising out of the hunts contracted for by AAT. According to AAT, 

summary judgment is inappropriate because there is a factual dispute about whether AA T 

conducted bUsiness in Yakutat 

18 Jd. 

19 Alaska Rent-A-Car, Inc. v. Ford Motor Co., 526 P.2d 1136, 1139 (Alaska 1974). 

20 AS 28.35.010(6). 
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~c.=_. -

-:::--:--:-c-t'I----Sy-not-responding to_ Y akutat'H~qlJe$ts.for admission, AA T conceded thlltiL ._ . ____ .. 

undertook business within the boundaries of Yakutat in 2007. Consistent with this 

admission, AA T stated on its web sight that Riedel, the owner and operator of AA T, 

actually participates in the hunting trips as a boat captain, hunting and fishing guide, and 

chef. The hunt records indicate that the hunts were conducted by AA T, not BA WA. 

Byler testified under oath (in another legal proceeding) that BA W A does not exist, that 

he is the general manager of AAT, and that AAT pays all of his expenses. As a matter of 

law, these facts, if undisputed, would support the conclusion that AA T was conducting 

hunting trips in Yakutat in 2007 and subject to the Yakutat tax provisions. 

Contrary to the foregoing, AAT argues that it was merely a booking agent for 

BAWA and did not do business in Yakutat in 2007. Because Yakutat is the party seekin 

summary judgment, .the court is required to draw all reasonable inferences of fact in favo 

of AA T. Riedel stated in her affidavit that AA T was the booking agent for BA WA. The 

only evidence supporting this statement is the written agreement between AAT and 

BA WA But the agreement shows that.AAT was more than a booking agent. Besides 

booking clients, the agreement required AA T to lease vessels and equipment to BA WA 

for hunts, supply BA WA with food and fuel for the hunts; colleCt all fees for the hunts, 

and pay all expenses and federal taxes associated with the hunts. The agreement was for 

hunts conducted in Game Management Unit 6, which is primarily in Yakutat. Thus, 

Riedel's testimony that AA T Was only a booking agent is not supported by the record, 

and is therefore insufficient to ~reate a inaterial factual dispute. But even if the court 

were to accept AA T's factual assertion and disregard AA T's binding admission that it 

Alaska Court System 
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--- - -
--- - _ . . ·conducted business in . Yakutat in 2007, summary judgment would be appropriate. This is 

be.::ause the relevant Yakutat Code provisions apply to AA T even if AA T was a booking 

agent as it claims. 

Viewed in the light most favorable to AA T, the material facts are as follows: 

Riedel, as owner of AAT, contacted clients directly or through the internet to provide 

hunting trips in 2007. These contacts took place outside of Yakutat, but the trips took 

place in Game Management Unit 6, Guide Use Area 1, which is within the physical 

boundaries of the City and Borough of Yakutat. AAT owns the vessel on which the trips 

took place and that vessel is based in Icy Bay, which is located within Yakutat. AAT 

contracted with the clients to furnish the trips, equipment, and related services. The 

clients paid AA T for those services. AA T provided the services by contracting with 

BA WA and the services were provided at least in part within the physical boundaries of 

Yakutat. 

The Yakut;at sales tax applies to "all services performed in the Borough.,,21 A 

service is considered to have been performed within the borough if the service, or any 

part of the service, is "performed, rendered, or furnished within the Borough.,,22 The 

dictionary definition of the term "furnish" includes "to provide for," ''to provide what is 

necessary for," "to fulfill or satisfy the needs of," and ''to equip.,,23 Notwithstanding its 

21 Yakutat Code § 6.40.020. 

22 [d . . 

23 Webster's New International Dictionary (1930). 
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- _h - - - ---- . -claim-that itwas-merely a booking agefit •. A.:\T-fumished services in Yakutat by 

providing and equipping clients with everything necessary to conduct hunting. fishing. 

and sightseeing trips in Yakutat 

AAT argues that BAWA. a separate corporation owned and operated by Riedel's 

husband, furnish the hunting services in Yakutat Byler testified that he was retained and 

paid by AAT, leaving no dispute that AATwas conducting business within the Borough. 

But even if AAT hired Byler's corporation as a contractor and not Byler as an employee, 

that does not relieve AA T of liability under the Yakutat Code. 

AA T insists that BA W A is the only entity required to pay any taxes arising out of 

the hunts conducted by BA W A even tho~gh BA W A did not contract with the clients or 

collect payment from the clients. The Yakutat Code requires a seller to add the sales tax 

to the selling price that the seller collects, either at the time of the sale or at the time of 

collection.24 The Code defines the term seller to mean "every individual or entity, 

whether acting as principal, agent, or broker, making sales or renting property to, or 

performing services for, a buyer."2S In other words, under the Code, the seller of the 

service is not necessarily the entity that performs the service. It includes the agent or 

broker making the sale. Under AA T's rendition of the facts, AA Twas a seller providing 

hunting trips in Yakutat on behalf of BA WA AA T may be correct in its assertion that 

BA W A is liable for the tax as a seller because it provided services in Yakutat. But AA T 

14 Yakutat Code § 06_40_060(A). 

2S Yakutat Code § 06.40.01O(D). 
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-wasa:IS('fli s 'ellet in these transactions-becauseit acted as BAWA's·agenHo equip, sell, 

and collect the fees for hunting services performed in Yakutat. 

The Yakutat Code explicitly requires the court to interpret the tax provisions 

broadly and apply them to all services performed in the borough, to the maximum extent 

constitutionally permissible?6 AAT's interpretation of the Code is inconsistent with the ' 

Code's explicit intent. By hiring and paying BAWA to provide services in Yakutat, AA 

conducted business in Yakutat and subjected itself to liability under the Yakutat Code. 

2. Services Performed In Part Within Yakutat Are Subject To Taxation 

AA T argues that, even if the Yakutat tax provisions apply to the business activities 

at issue here, summary judgment is inappropriate because not all of the services and 

accommodations were provided within the Borough. In his affidavit, Byler states that 

"some of the services provided by BA W A to clients occurred outside the claimed 

Boroughjurisdiction." But AAT does not dispute Yakutat's claim that, for each hunt, the 

services were provided in part within the Borough's physical boundaries. 

The Yakutat Code provides that a service is considered to have been performed 

within the borough if the service, "or any part of the service," is performed, rendered, or 

furnished within the Borough.27 AA T argues the court should interpret this provision to 

mean that when a service is performed partially within the Borough the tax applies only 

26 Yakutat Code § 6.40.020. 

27ld. 
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'.,.--H-1:iJthat'p"ortTorrofthe service. Presumably-the Borough would be, obligated to apportion 

the tax on the basis of the percentage of the service perfonned in the Borough. 

AA T's interpretation of the Code is inconsistent with the plain meaning of the 

ordinance. Yakutat taxes all services performed or furnished within the Borough. 

Section 6.40.020 of the Code explicitly states that a service is considered to have been 

performed in the Borough if any part of the service is performed in the Borough. The 

Code does not create a method of apportionment, nor does it mention apportioning the 

tax according to the percentage of the service performed in the Borough. In the absence 

of evidence that the Code means something other than what it plainly says, the court mus 

reject AA T's interpretation of this provision. A service performed partially in Yakutat is 

fully taxable by the Borough. 

Byler's affidavit concedes that at least a portion of the services were provided in 

the Borough. AA T conceded as much by failing to respond to Yakutat's request that it 

admit that it conducted business in Yakutat in 2007. The hunt records show that the 

hunts took plaCe in Game Management Unit 6, within Yakutat's boundaries. The hunts 

were conducted by a vessel based in Icy Bay, also within Yakutat's boundaries. The fact 

that a portion of each hunt may have taken place partially outside the Borough boundarie 

does not relieve AA T of its obligations under the Yakutat Code provisions. 

At oral argument AAT asserted that Yakutat may not constitutionally tax all ofa 

service if only a portion of the service takes place within the Borough. AAT did not brie 

this argument nor did it cite any authority supporting the claim 'that taxing the full value 
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--. --.. - - . ora-serVIce tharispr6Vitled-pai'tlymthlfB~rough is unconstitutional;--Even if AA T did 

not waive its constitutional claim by failing to brief it, that claim lacks merit. 

The outer limits of a borough's taxing power are defined by the Commerce and 

Due Process Clauses of the United States Constitution_IS The Cqmmerce Clause 

prohibits the borough from imposing a tax that discriminates against interstate or foreign 

commerce.29 It is implicated only where the taxpayer makes an affirmative showing that 

the property taxed by one jurisdiction may be similarly taxed in another jurisdiction. 30 

AA T does not assert that the services sought to be taxed here are subject to taxation 

elsewhere, so there is no Commerce Clause violation. 

With respect to the Due Process Clause, the only question is whether the tax "has 

relation to opportunities, benefits, or protection conferred or afforded" by the taxing 

authority.31 The Due Process Clause does not require the taxing authority to apportion a 

personal property tax according to the amount of time the property is located within the 

jurisdiction of the taxing authority during the tax year.32 

Yakutat imposes a tax on services provided in part within the Borough. The 

amount of the tax imposed by Yakutat is determined by the full value of the service even 

if some of the service is performed outside the Borough. AA T does not dispute that there ~ 

28 Kenai Peninsula Borough v. Arndt, 958 P.2d llOI, 1102-1103 (Alaska (998). ~ 
29 Id. 

30Id. 

11 Id., quoting Ott v. Mississippi Valley Barge Line Co., 336 U.S. 169, 174 (1949). 

32Id. 

Alaska Court System 
Page 13 of 15 

Cuy and Borough ojYakutat II. AlaskaAdvenlure Tours, IJU-08-434CI ORDER 

EXC.20 



U 
D 

---_ .. -- ---'-" 

0 
[J 

~ ~ 

U 
i 
I 
~ 

I 
~ 

I 
I 
I 

" is·anexusbetween the opportunities, benefits, and protections· afforded by the Borough 

when a service is provided within the Borough. The nexus is not diminished by the fact 

that only a portion of the service is provided within the Borough. Because the nexus 

requirement is met, the Yakutat tax on services performed partly within the Borough does 

not violate the Due Process Clause. 

3. AAT May Not Contract Away Its Tax Liability 

AAT's final argument is that it cannot be held liable for taxes in Yakutat because 

it signed a contract with BA W A obligating BA W A to pay any local taxes associated with 

its guiding operations. BA WA contractually agreed to hold AA T harmless for any such 

obligations. AAT cites no authority for the notion that it may contract away its tax 

liability. At oral argument, AAT conceded it may not do so. As between AAT and 

BA W Pi. AA T may have a cause of action to recover from BA WA any taxes it is required 

to pay to Yakutat. But that contractual relationship has no bearing on Yakutat's right to 

collect from AA T taxes owed by AA T to Yakutat. 

VI. Conclusion and Order 

By failing to respond to Yakutat's requests for admission, AA T admitted that it 

conducted business in Yakuta! in 2007. The factual record supports that admission. 

AA T contracted with clients to conduct hunts in Yakutat in 2007. It supplied the vessel, 

equipment, food, fuel, and guide. It collected the fees for the hunts. Even if AA T was a 

booking agent for the guide, the Yakutat tax provisions still apply to those transactions. 

And even if the hunts took place only partially within Yakutat, the Yakutat Code makes 
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lre·value-ofthose hunts taxable. AA T has failed to meet the burden of showing th~l such 

a taxing scheme is unconstitutional. 

Yakutat's motion for summary judgment is granted. Yakutat is entitled to 

judgment for sales tax of$26,053, transient accommodation tax of$3,992, and ~axes, 

penalties, and interest provided for under the Yakutat Code. Yakutat shall prepare and 

file a proposed judgment within 10 days of distribution of this order. Within 10 days 

after Yakutat serves the proposed judgment, AAT may file any objections. 

Dated this I If day of October, 2008. 

~~ 
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The City and Borough of Yakutat ) 

E'laintiff, 

vs. 
. , 

Alaskan Adventure Tours, Inc. 

) 
) 
) 
) 
) 
) 
) 

Defendant . ) 
----~~~~----------------

.... G" 1iJ~ ... rs~ __ 

State of ~~M!ite: -"--l..l-.+ 

DEC 22008 

ff By ______ Dapu\y 

Case No: lJU-08-434 CI 

FINAL . .JtlDGMENT 

In accordance with this Court' B October 14, 2008 Order 

granting summary judgment, 

1. IT IS HEREBY ORDERED THAT JUDGMENT IS HEREBY ENTERED in 

favor of the plaintiff, the City and Borough of Yakutat, and 

against the defenda~t. Alaskan Adventure Tours, Inc., as follows: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

E'rincipal amount 

Prejud~ent Interest 

Tax penalties 

Audit penalties: 

Sub-Total: 

Attorney Fees 

Date Awarded: 

Judge: 

Costs 

Date Awarded: 

Clerk: 

$30,045. 00 

~ 4,443.11 

$ 4,506.75 

$46,650.00 

$85,644.86 

$---------

$_---

$_---
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Post::-Judgrnent Iri~erest- - Rate 7.-75% per annum, from October - -- ' -"" --- ' ~ . ' ~' , . - - - .. .• . -...... - ' . - - ........ .. ... . 

25, 2008 until paid in full. 

2. The tax lien filed by plaintiff in the Juneau Recording 

District , as Document No. 2007-008029-0, is hereby foreclosed in 

the amount of this judgment, plus post-judgment interest, against 

all of t he real and personal property of the defendant a s of 

December 14, 2007, or as thereafter acquired. 

DATED at Juneau, Alaska, this ;;.t:, day of tJav.JJw.~ , 2008. 

By: KEI~ 
District Court Judge 

3000 . 77\539 

By-----
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_ __ _ 0 o __ ~o;r~ DISTREi~6irn.T FOR THE STATE9.~ASKA - -- -

FIRST-nIDrCIAL DISTRICT AT ~!~~6LJl/fRf:fl 
Ingaldson, Mas..<>sen & Fitzgerald, P'O'Cl' 

The City and Borough of Yakutat) I~~o 

Plaintiff, ~ ~o::'~ 2 3 200~~N}J~o jJt. 

vs. 
) File No.'lP99 -;3 Cal' ~ 
~ Approved for Fi!.}:_2J.L __ _ 

Alaskan Adventure Tours, Inc. ) 

Defendant. 
) Case No: lJU-08-434 CI 
) 

MOTION FOR ORDER DETERMINING THAT SPECIFIC PROPERTY 
IS SUBJECf TO EXECUTION AND RESTRAINING DISPOSITlON OF SUCH 

PROPERTY, AND FOR ORDER TO SHOW CAUSE 

COMES NOW plaintiff City and Borough of Yakutat and, pursuant to Civil Rul 

69(c) and Civil Rule 65, moves for an order determining that certain specific propect 

purportedly transferred by defendant Alaskan Adventure Tours, Inc. ("AAY') remaix 

the property of AAT because such transfers were void fraudulent conveyances, for f 

order restraining disposition of such property, and for an order requiring AAt's so 

shareholder, Kimberly Riedel a/kJa Kimberly Byler to appear and~ow cause as to wi 

she should not be held in contempt for falsely answering questions put to her during t1 

j~dgment ~btor examination conducted in this action on February 23, 2000 "~ 
This motion is based upon the accompanying memorandum and the exhib 

thereto, together with affidavits of counsel. 

Motion for Order 
CBYv.AAT Page 1 oj 
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U 
~ 

HEDLAND, BRENNAN & HEIDEMAN E 
Attorneys for e City and Borough of Yakutat 

JesT. Brennan, ABA No. 7610080 
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU RECEIV~' 
Ingaldson, Maassen & . , 

The City and Borough ofYakntat) -..........:::: . 

) '--, 0 - 2009 
Plaintiff, 

vs, 

Alaskan Adventure TOllIS, Inc. 

DefendAnt 

) I .• "i. ~ 

) File N~Yf..:£aJ: I 

~ Approved for File: 7~ 
) 
) Case No: lJU-08-434 CI 
) 

NOTICE OF FILIOOOF TRANSCRIPT OF JUDGMENT DEBTOR EXAMINATION 

COMES NOW plaintiff City imd Borough of Yakutat, by and through counsel, 

Hedland Brennan and Heideman, and notices its filing of transcript of p~jDgS of the 

February 23, 2009 judgment debtor exam of Kimberly Riedel-Byler, President of 

Alaskan Adventure Tours, Inc·. 

DATED AT ANCHORAGE, ALASKA th~ day of April, 2009. 

HEDLAND. BRENNAN & HEIDEMAN 
Attomeys for the City and Borough of Yakutat 

CERTIFICATE OF SERVIcg~ 
1 hc:reby certi1Y that on April ~ 20 
a copy oftbe foregoing was serwd via 
U.S. mail on: 

3000.17\S68 

lei, P.C. 
'~I9Jfqfigc, Alaska 99501-2001 

ABA No. 7610080 
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

THE CITY AND BOROUGH 
OF YAKUTAT, 

pl ai nti ff. 

vs. 

ALASKAN ADVENTURE 
TOURS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 

~ 
~ 

-------------------) 
Case No. IJU-08-434 Civi l 

TRANSCRIPT OF PROCEEDINGS 

February 23, 2009 - Pages 1 through 79 
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Yakuta~'~IaSkan Adl>:intuniTours " lJU-08~4 CI 
Februal:y.23,2009 

or a document from the Alaska Division of 

corporations, which shows that ABC Leasing 

created effective 12/31/2007. Is that 

consistent with your recollection? 

It sounds close, but without having those 

records in front 

It sounds correct. 

I just -- I don't know. 

was 

okay. And at the time -- why was ABC Leasing 

created? 

I redid a business model . 

You did a what? 

I did a business model plan, reorganization 

with attorney Frank Nosek in Anchorage. 

I'm sorry. That didn't answer my question. 

Why did you create ABC Leasing? 

Again, I'm going to have to' restate what I 

just said. I did a business plan organization 

with Frank Nosek, and that was the outcome of 

structuring the business correctly, following 

a business -- a known business model. 

well, if you started ABC Leasing in December 

of 2007, what was the purpose for ABC Leasing? 

To serve as a company to lease vessels and 

equipment. 

okay. And did you -- and when you began this 

I 

I 

i 

EXC.29 
www.glaciersteno.com " (907) 789-9028 



.. --. - -­- --- ---

page 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

12 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

(. ( , 
Yakutat~AIaskan ~tnre Tonrs ., lJU-08~4 CI 

-.~ ". Feijr;;~!"y 23, 2009 

or a document from the Alaska Division of 

corporations, which shows that ABC leasing was 

created effective 12/31/2007. Is that 

consistent with your recollection? 

It sounds close, but without having those 

records in front I just -- I don't know. 

It sounds correct. 

okay. And at the time -- why was ABC leasing 

created? 

I redid a business model. 

You did a what? 

I did a business model plan, reorganization 

with attorney Frank Nosek in Anchorage. 

I'm sorry. That didn't answer my question. 

why did you create ABC Leasi ng? 

Again, I'm going to have to restate what I 

just said. I did a business pl an organization 

with Frank Nosek, and that was the outcome of 

structuring the business correctly, following 

a business -- a known business model. 

well, if you started ABC Leasing in December 

of 2007, what was the purpose for ABC leasing? 

To serve as a company to l ease vessels and 

equipment. 

okay. And did you -- and when you began thi s 
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page 13 1 
business , you were aware that the Ci ty of 

Yakutat had provided formal notice to your 

other business, Alaska Adventure Tours, Inc . I 

that it owed city taxes , right? 

No, I wasn't aware. 

well, Ms. syler -- Riedel-Byler, you're aware 

that the -- this Court issued an order on 

October 14th, ~008? 

An order for what? 

An order concluding that AAT, Alaska Adventure 

Tours, Inc., was indebted to the city of 

Yakutat for taxes. 

Yes. 

okay. And in that order -­

I believe that's sti ll 

EXcuse me? 

I believe that's on appeal . 

well, I understand -- well, I don't know if 

it's on appeal or not. My question is that 

you understand that in that order, one of the 

findings by this court was that in April of 

2007, Yakutat gave AAT formal notice of 

violations of the Yakutat code. Do you recall 

reading that? 

No. 
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3 Q 

4 A 
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17 
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24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Do you recall ever reading the court's order? 

I don't recall reading that court' s order. 

Were you 

April or October? I'm sorry_ You' re 

confusing me. 

It was issued in october of 2008. You've 

never seen that order? 

I haven't read it personally, no. I believe 

my attorney has. 

okay. Have your attorneys discussed the order 

with you? 

Yes, he did. That's why i t's on appeal . But 

not in detail . 

okay. Now, do you agree that in April of 

2007, AAT, Alaska Adventure Tours, was given 

notice by the City of Yakutat that it was in 

violation of the Yakutat code and owed taxes? 

No, I don't agree with that at all. 

Okay. You never got notice at AAT? 

To the best of my recollection, no. 

Do you recall calling Yakutat and advising 

them that AAT would not file borough tax 

returns because you operate hunts from a 

vessel? 

I never called Yakutat. 

www.glaciersteo.o.eom • (907) 789-9028 
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page 15 
Do you recall your husband calling Yakutat? 

I don't know what he did. I never called 

them. 

Okay. Do you recall that before December of 

2007, AAT had been given notice by the city of 

Yakutat that it was in violation of city code? 

MR. RADER: Asked and answered. 

8 BY MR. CHOATE: 

9 Q Do you recall at any time, ma'am, having that 
10 notice? , , 
11 A No. 
12 Q why were you reorganizing AAT? ! 

1 

13 A I wasn't reorganizing AAT. I was doing a 
j , 

14 business model plan based on a proven business 

15 model. 
16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

I'm sorry. You earlier used the term 

"reorganization." what were you reorganizing? I 

well, I misspoke when I said "reorganizing." 

It was taking a proven business model and 

putting it into place. 

okay. Now, your business model somehow 

involved you transferring out of AAT the three i 

vessels that were in the company' s name; isn 't 

that right? 

NO. 

EXC. 33 
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2 A 

3 Q 

4 A 

5 Q 

6 A 

7 

8 Q 

9 A 

10 Q 

11 

12 

13 

14 

15 

16 A 

17 Q 

18 

19 

20 

21 A 

22 Q 

23 

24 

25 

_ .. 

appraised? 

For insurance purposes, I believe. 

okay. And who is the vessel insured through? 

When? 

How about at present? 

r'd have to look at the exact name of the 

f irm, but it's Eric Irvin. 

And where is Mr . Irvin located? 

seattle. 

NOW, when you made the decision to pay 

yourself what you're describing as wages by 

taking the Alaskan Leader personally, did you 

make any -- did you give any notice to 

creditors that you were removing from the 

corporation one of its principal assets? 

No. I didn't realize I had creditors. 

well, you were aware that the City of Yakutat, 

at the time that you made the transfer, was 

claiming that you owed taxes -- taxes to 

Yakutat, right? 

No. 

Is there somebody else that receives the 

formal notices to Alaska Adventure Tours 

besides yourself, as the registered agent, 

president, and sole shareholder? 

• 

I 

I 
J>A~.34 
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11 

12 

13 

14 

l5 

l6 

l7 

18 
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20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

yourself. Do you recall when that transfer 

occurred? 

January 1st, 2008. 

And you transferred the second vessel, the 

sound Adventure. when did you transfer that 

out of Alaska Adventures? 

January 1st, 2008. 

was that part of the same reorganization? 

That was part of the business model that was 

Nosek, the attorney. 

1 

! 
I 
I 

! 
I 

set up by Frank 

okay. And what I was the -- 'and can you explain • 

to me what was the bus'iness model? Why were 

you transferring the vessels out of Alaska 

Adventure Tours into three other -- three 

other locations -- three other entities? 

Can you restate the question, please? 

My question is what was this business model 

that you were -- you were you were 

accomplishing? what were you intending to 

accomplish, beyond what appears to be a -- the 

removal of assets from a corporation which had 

liabilities? 

What was the purpose of it? 

Yes. 

The purpose of it was to define different 

• 

, 

1 

, 
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16 A 

17 Q 
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19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 
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NO. 

Were there claims against Alaska Adventure 

Tours for debt at the time you made these 

disbursements to yourself? 

No. 

There were no claims? 

HoW do you define a "claim"? 

well --

I mean, the Alaskan Adventure had a bank note. 

Is that a claim? 

well, I'm talking about peopl e that said you 

owed ' them money. Not a bank debt, but let's 

say the city and Borough of Yakutat's claims. 

okay. Those claims existed before these 

disbursements, right? 

I was not aware of them. 

okay. And is it -- and did you check your 

mail in the fall of 2007? 

In the fall? 

Yes. 

No. 

Excuse me? 

No. 

okay. So if letters had been sent to you by 

the City and Borough of yakutat, you wouldn't 

:1 
! 
I 

I • ~ 

1 

, 

! 
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Page 53 
have known about them because you weren't 

checking your mail; is that right? 

okay. Can I ask you to define "fall" for me, 

please? What do you define "fall" as? 

september through November. 

No. I was -- I didn't get any mail then. 

okay. when you say you didn't get any mail, 

is it that you didn't receive any mail or you 

didn't check,your mail? 

I was working. when I'm working, I don't get 

mail. 

Do you have anybody else check your mail? 

No. 

HoW do you do busi ness without checking your 

mail? 

I plan ahead. 

So did you check your mail at some time in 

2007, late 2007? 

In December. 

okay. In December, did you receive noti ces 

from the city and Borough of Yakutat? 

I don't believe so. I don't recall. 

So when you made the decision to reorganize 

your business by -- reorganize your business 

by emptying -- or taking all of the assets of 

.t;XC.37 
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1 

Alaska Adventure Tours, disbursing them to 

yourself, what was your reason for doing that? ' 
t 

I was owed past compensation. i 
! 

But you had been owed past compensation for a 

long time. why make the decision in late 

2007, early 2008, to take all the assets of . i 
the corporation and put them in your personal 

name? 

well,. Alaskan Adventure Tours was primarily a 

hunting business, and I wanted to change tacks , 

and do more eco-friendly 

do that with that name. 

stuff, and I coul dn't ; 

why is that? 

Because it was tied to hunting so well. 

NOW, the Mako and Boston Whaler, were they 

transferred by you to ABC Leasing? 

what do you mean? By Alaskan Adventure Tours I 
or --

No. By yourself personally. My -- let me 

make sure I understand this. My understanding 

is that all the assets of Alaskan Adventure 

Tours, Inc. were transferred to you personally 

as a disbursement for unpaid wages; i s that 

right? 

correct. 

I 

www.glaciersteno.com * (907) 789-9028 
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STATE OF ALASKA 
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) 
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55. 

If LYNDA BATCHELOR BARKER, Registered 

oiplomate Reporter and certified for transcript 

services by the United States courts and the Alaska 

State Courts, hereby certify: 

That the foregoing pages contain a full, 
• 

true and correct transcript of proceedings in the 

above-referenced matter, transcribed by me to the 

best of my knowledge and ability, or at my 

direction, from the electronic sound recording. 

DATED at Juneau, Alaska, this 24th day of 

Marth 2009. 

SIGNED AND CERTIFIED TO BY: 

l 

, 

! 

i 

I 

I 
I! 

, 
:. 
I 

I 

~r6vJ~ I L A BATCHELOR BARKER, RDR, 
STATEOFALASKA .~ 

OFFICIAL SEAL • • 
Lynda Batchelor Barker . '. 

NOTARY PUBLIC L' 

My Comml!slon Expires '7}~!1J!I./i;, 
Notary public for the 
State of Alaska. My .~ 
commission expires: 5/6/2012 ~ 

j 

_-"E"~, .·l"_~~,,;:.Io o.o;,. .. _.>.:_. _, ....... ... -~ .... - ....... "to, ••• ~ . .. ,,~ • • ~_ ~ . ..... ; .. 

www.gIaciersteno.com * (907) 789·9028 



€AM~ h c..t:....t. 
'tl'/o'l 

rJ 
--u 

IN THE DISTRfeTc€QURTEOR. THE STATE OF ALASKA 
~ f .. "7':, 

FIRST JUDICIAL DISTRICT AT JUNEAU " '~;" 
RECEIVED . .:;,;." 

The City and Borough of Yakutat 

Plaintiff, 

Ingaldson. Maassen & Fj"'--- .' 
"""""rd, PC 

Mil 0 62009 

~ 

vs. 

Alaskan Adventure Tours, Inc. 

) 
) 
) 
) 
) 
) 
) 

File No. ~64lj -3 Car: 
Approved for File:_ 7.,....~-- @ 

Defendant. 
) Case No: lJU-08-434 CI 
) 

AFFIDAVIT OF JOHN NICHOLS 

STATE OF ALASKA ) 
) 

THIRD JUDICIAL DISTRICT ) 

lohn Nichols, being duly sworn, states: 

1. I am the Chief of Public Safety of the City and Borough of Yakutat. 

II 

U 
2. On May 15, 2007, I had a conversation with Kimberly Riedel-Byler i ~ 

yakutat, in which she demonstrated awareness that the City and Borough of Yakua ID 
was seeking payment of taxes by her business, Alaskan Adventure Tours, Inc., whic 

.~ 
was conductirig hunting and guiding operations in the Icy Bay vicinity, in the City !\I] 

Borough of Yakutat. 

3. Ms. Riedel-Byler had come in to Yakutat because of the death of h [ 

father-in-law, lerry Byler, who had drowned in Icy Bay. I conducted a preliminary dea 

investigation in advance of an Alaska State Trooper investigation, and interviewed M t 
Riedel-Byler when she came in to Yakutat in connection with transporting d 

( 
EXC.40 

Affidavit of John Nichols Page 101 , 
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date shown on my preliminary death investigation report. 

4. While I was transporting Ms. Riedel-Byler back from the police station to . 

the airport, she stated that she felt that everybody in Yakutat was against her and her 

business, or words to that effect. In this context, I brought up the pending issue as to the 

non-payment by her business, AAT, of the Borough sales and "bed" taxes. Ms. Riedel-

Byler stated that they were not obligated or responsible for payment of these taxes. Her 

response demonstrated to me that she was already aware of the Borough's effort to seek 

payment of the tax by her business. 

Further affiant sayeth naught. 

-/1, 

DATED AT ANCHORAGE, ALASKA this .;1.7 liay of March, 2009. 

3000.17\564 

Affidavit of John Nichols 

~ N bit . and for Alaska . 
My Commission Expires: u(~ 

EXC.41 
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2 
FIRST nJmCIAL DISTRICT AT JUNEAU 

3 
TIlE CITY AND BOROUGH OF 

4 YAKUTAT, 

5 Plaintiff, 

6 
v. 

7 

~ 
~ 

l 
8 ALASKAN ADVENTURE TOURS, INC.,~ 

9 Defendant. ~ 
10 TIlE CITY AND BOROUGH OF ~ 
11 YAKUTAT, ) 

12 Supplemental Complaint Plaintiff, ~ 

13 v. ~ 
14 ABC LEASING, LLC and KIMBERLY ~ 
3.5 RIEDEL-BYLER, aka KIMBERLY C. 

RIEDEL, K. CHRISTINA RIEDEL and/or ~ 
16 KIMBERLY BYLER, . ) 

17 
) 

Supplemental Complaint Defendant.) 
. ) 

Filed In Chambers 
STATE OF ALASKA 

FIRST ruDICIAL DISTRICT 
AT JUNEAU 

By TKay on q -l.k:::P! 

RECEIVED 
Ingaldson. Maassen & Fitzge~~ 

i~Stl 
. SEP 2 5 201H "-..] 

Fila N~f9' ~:_ 
" Approved for Al3:~ 

llU-08-434 cr 

18 

19 
L 

ORDER ON POST.JUDGMENT MOTIONS 

INTRODUCfION 
20 

Multiple interrelated post-judgment motions are pending. As more fully set forth 
21 

below, supplemental defendants are entitled to jury trial on the fraudulent transfer! 
22 

ownership issues presented in this supplemental action. The motion to strike the jury 
23 

request is denied and the motion to decide post-trial motions without trial is denied. 
24 

yakutat is entitled to a restraining order and the court orders that Ms. Riedel. ABC 

- U 

25 . Leasing and their agents and assigns may not transfer or encumber any property subject ~ 
t:I 

Yakutat v. Alaskan Adventure Tours. et. at 
Order 

EX . 42 

lJU-08-434 CI 
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2 
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4 

to possible execution in this case, more particularly described below. The motions 

related to contempt will be decided following advisory jury verdict on the fraudulent 

transfer claims and those motions are stayed pending trial. The lien "question," to the 

extent it is a motion regarding successor liability, is denied without prejudice to motion 

5 for snmmary judgment on constructive notice grounds. Jurisdiction of this case will IC' 

6 tIansfer to the Superior Court in ten days unless good cause is shQWD to do otherwise. 

7 IT. FACTS 

8 A. History of Sales Tax Dispute 

9 The City and Borough of Yakutat imposes a tax on sales and transient 

10 accommodations in its borough. On April 27 , 2007 , Yakutat wrote to Kimberly Riedel-

11 Byler alkJa Kimberly C. Riedel, K. Christina Riedel and/or Kimberly Byler (referred to 

12 here as Kimberly "Riedel) .in her role as the registered agent for Alaskan Adventure Tours, 

13 Inc. ("AAT") at the address provided by AAT to the Division of Corporations as its 

14 registered office concerning AAT's unpaid taxes. Copies of the letter 

1S were also sent to the address listed with the Division of Corporations as AAT's "principa 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

office address" and to Ms. Riedel's husband, Darren Byler, listed on AAT's website as 

AAT's "general manager." 

In May 2007, the Yakutat Chief of Police swears that he spoke to Ms. Riedel 

about AAT's sales tax dispute with yakutat Ms. Riedel has since sworn to having no 

knowledge of the tax dispute before this case was filed in February 2008. 

On May 24, 2007. a follow-up notice regarding the tax deficiency was sent by 

yakutat to the above addresses, notifying AAT of a June 27, 2007 hearing regarding the 

taxes. On May 31, 2007, Darren Byler called yakutat's attorney to dispute the validity 0 

the tax claim against AAT. 

Yallltat v. Alaskan Adventure Tours, et a1 
"-'-

EXC 43 
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1 On December 3, 2007 , Yakutat sent notice by certified mall of an overdue tax 

2 deficiency of$18,609.69 plus penalties in the event of untimely payment. Someone 

3 signed for the receipt of this notice for AATon December 12, 2007. Ms. Riedel denies 

4 that this is her signature. Ms. Riedel has testified that she seldom checked AAT's mail 

5 and does not recall receiving any mail regarding AA T's tax liabilities .. On December 7, 

6 2007, yakutat filed a tax lien on all real and personal property of AAT in the Juneau 

7 Recorder's Office for $18,601.69. 

8 On December 20,2007, a copy of Yakutat's tax lien was sent to AAT's corporate 

9 address. Eleven days later, on January 1,2008, Ms. Riedel transferred all of AAT's 

10 assets to herself. She then transferred them (or many of them) to her wholly-owned 

11 company, ABC Leasing. 

12 This action was filed on February 18,2008. In February 2009 a second tax lien 

13 was filed in the Juneau Recorder's Office for $95,808.46. Summary judgment for unpaid 

14 taxes and penalties entered in favor of Yakutat in this action in October 2008 and final 

15 judgment entered on December 2, 2008. The final judgment provides that the tax lien 

16 filed in the Juneau Recording District is foreclosed to the extent of the full judgment 

17 against all real and personal property of AAT as of December 14,2007 and thereafter 

18 

19 

20 

21 

22 

23 

acquired. The judgment, including fees and costs, totaled $95,808.46 and continues to 

bear statutory interest. 

B. Post..Judgment Enforcement Issues 

1. Fraudulent Transfer Claims 

Following the first judgment debtor examination of Ms. Riedel. Yakutat moved 

for an order that all of the AA T property Ms. Riedel transferred to herself in January 

24 2008, including the MN Sound Adventure, the MIV Alaskan Leader, the MIV Alaskan 

25 Adventure, a Mako skill, a Boston Whaler ski~ a floating platform, a 1998 Suburban an 

Yal"Utat v. Alaskan Adventure Tours, et. al lJU-08-434 CI 
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a 2002-03 GMC truck be deemed subject to execution because the transfers were 

fraudulently done to avoid paying taxes to Yakutat and thus void. 

2. Restraining Order Request and First Request for Finding of 
Contempt 

Yakutat's motion regarding fraudulent transfer also sought a restraining order, 

presenting further dissipation/distribution of these assets pending determination of the 

fraudulent transfer issue. Yakutat's motion also requested a show cause hearing for Ms. 

Riedel to show cause why she allegedly lied at the debtor examination about at least two 

things: (1) that she was unaware of Yakutat's pending tax claims againstAAT prior to 

this lawsuit; and (2) that she did not have access to AAT corporate and bUsiness records 

because they were seized by police. Yakutat obtained affidavit testimony from the 

Alaska State Troopers that Ms. Riedel's computer and all 'business records were returned 

to her before the debtor exam. Ms. Riedel disputes that claim. She also claims that she 

did not have access to the records, even though police swear that they were returned. 

3. Expedited Temporary Restraining Order Request 

A subsequent motion for temporary restraining order or expedited consideration 0 

the motion for a general restraining order was filed. On March 23, 2009, Judge 

Pallenberg ordered a show cause hearing to be set before the trial judge, Judge Levy, and 

denied the restraining order, concluding that such reliefwas outside the authority of the 

District Court. He, however, ordered under Civil Rule 69(c) that AAT, Kimberly Riedel 

and Darren Byler were prohibited from selling, transferring, concealing or in any manner 

disposing of property liable to execution pending hearing. 

4. Supplemental Complaint 

Because Yakutat seeks to attach property now held by Ms. Riedel or ABC 

Leasing, a supplemental complaint was med in this case, seeking essentially declaratory 

judgment that the transfer of AAT assets in January to Ms. Riedel and ABC Leasing w 

yakutat v. Alaskan Adventure Tours,' et. aI 
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15 

16 

1.7 

18 

19 

20 

fraudulent and void, leaving those assets subject to attachment. Ms. Riedel denies the 

allegations, noticed a change of judge from Judge Levy and demanded jury trial on the 

fraudulent transfer claim. 

5. . Second Motion for Finding ot Contempt 

On June 29, 2009, Yakutat moved for an order to show cause why Ms. Riedel and 

AAT should not be held in contempt of court for also allegedly lying at the February 

2009 judgment debtor hearing - repeating the claims asserted in the first motion for show 

cause hearing. I yakutat further sought a show cause hearing for contempt because AA T 

held a promissory note for $41,082.20 for a July 2007 sale of AA T vessel FN North 

Pacific to William Tillion; Ms. Riedel did not disclose this corporate asset at the Feb 

2009 debtor hearing and instead stated that AAT had no assets and after yakutat 

discovered the existence of the note in April 2009, Ms. Riedel discounted the note by 

approximately 50% to obtain immediate payment to ABC Leasing. 

Yakutat further contends th~ contempt is appropriate to sanction Ms. Riedel for 

her alleged lie that she did not have AA T records at the first debtor exam, pointing to n 

evidence that voluminous business records were available through Ms. Riedel's 

accountant at the tiple she stated that she had no such records. Yakutat argues that Ms. 

Riedel should be held in contempt for her failure to appear personally for her June 2009 

debtor exam. 

Ms. Riedel contends that she did not understand that the money owed AAT by 

21 Mr. Tillion was an asset of AAT. She contends that she did not believe AAT business 

22 

23 

24 

25 

records were available to her at the time of the first debtor hearing. Finally, she contends 

I A hearing was held on the first show cause motion by Jndge Levy, who deferred decision 
on the issue and was subsequendy preempted when the supplemental complaint was filed. 

Yakutat v. Alaskan Adventure Tours, et. al 
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1 that she did not understand that she needed to be present or at her lawyer's office for the 

2 second debtor exam. 

3 6. Motion to Strike Jury Trial Demand 

4 Yakutat moves to strike Ms. Riedel's jury trial demand, contending that the 

5 fraudulent transfer claims can and should be decided by the court ami that there is no 

6 right to jury trial. 

7 

B 

9 

7. Request to Find that .Judgment Foreclosed Yakutat Tax Lien 
Recorded Prior to Transfers 

At hearing on April 14, 2009, Judge Pallenberg apparently ordered supplemental 

briefing on the question of whether Yakutat's taxUen attached to AAT's personal 
10 

property prior to AA T's January 2008 conveyance to herself andlor her wholly-owned 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

company, ABC Leasing. Significant supplemental and sur-supplemental briefing on this 

topic has been filed. Yakutat contends that recording the lien in the Juneau Recorder's 

Office perfected the lien. AAT and Ms. Riedel contend that the lien should have been 

recorded with the Coast Guard for the documented vessels and by UCC filing for all 

personal property and that the filing was of no force or effect. Yakutat has alternatively 

argued that the tax lien "runs" with all AIT property from the time of assessment or 

recording and that any successor owner of the property takes the property subject to the 

tax. 

8. Motion to Decide Post...Judgment Motions Without Trial 

Yakutat's most recent motion asks the court to decide all the other post-judgment 

pre-trial motions without a trial, although conceding some issues will require evidentiary 

hearing.· Yakutat argues that all of these issues can and should be decided as post­

judgment enforcement issues under Civil Rule 69 and that Ms. Riedel and ABC Leasing 

do not have the right to a jury trial on any issue. Ms. Riedel and ABC Leasing disagree, 

yakutat v. Alaskan Adventure Tours, et. al 
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1 arguing that Denali Federal Credit Union v. L~~ge2-is dispositive of her claim to the righ 

2 to a jury trial issue on the claims of fraudulent transfer. 

3 m. DISCUSSION 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Issues presented in this post-judgment proceeding involve both 
ancillary judgment enforcement issues governed by Alaska Rule of 
Civil Procedure 69 and other related rules and statutes and issues 
involving claims for which the new defendants have a right to jury 
trial. 

A core issue presented by most of the pending motions is whether Yakutat's post-

judgni.ent motions related to Ms. Riedel and ABC Leasing are simply ancillary judgment 

enforcement actions or, in effect, involve new claims for which the new defendants 

(Riedel and ABC Leasing) have ajury trial right. The court concludes that each side's 

position is correct in certain respects. 

As set forth below, there is a jury trial right on third party claims to title of 

personal property allegedly subject to creditor execution. However, the court has 

inherent and other power to restrain transfer of property pending resolution of the 

fraudulent transfer claims to protect the integrity of the judgment and finds it appropriate 

to do so here. The court also has the express power of contempt set forth in Civil Rule 

69. Finally, the court has the power to issue appropriate orders to enforce a judgment 

where there are no fact issues requiring resolution by hearing or trial. 

1. Supplemental defendants have a right-to jury trial on the 
fraudulent transfer claims and issues related to ownership of 
property allegedly subject to execution. Overlapping contempt 
issues wUl be submitted for advisory jury verdict. 

It has long been recognized that courts have some inherent power to take action in 

aid of collection of a judgment. 3 The Alaska Supreme Court has held ~ a trial court 

2 924 P.2d 429, 431-32 (Alaska 1996). 
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1 has inherent power to detennine ajudgment debtor's ownership interest in property 

2 claimed by others.4 However, the court also held that if third party property claimants 

3 request a jury trial on the determination of ownership of personal property held by the 

4 debtor, they are entitled to have the question decided by ajury.s 

5 Here, Yakutat contends that AAT fraudulently transferred assets to ABC Leasing 

6 and Kimberly Riedel. Ms. Riedel contends that she personally was entitled to the assets 

7 and properly owns the assets. She is entitled to jury triaI on this issue. The Motion to 

8 Strike Jury Trial Demand is therefore DENIED. Because Yakutat's Motions to Show 

I 9 Cause Relating to Contempt overlap the issues of fraudulent transfer that mnst be decided 

10 by a jury, the court concludes that athisory jury verdictsfmterrogatories will be most 

11 appropriately answered by the jury to assist the court is determining appropriate action on 

! 12 the alleged acts of contempt. Those motions are therefore STAYED pending triaI, now 

I 
I 
I 
I 

13 set for February 8, 2010. 

14 

15 

16 

17 

18 

2. Yakutat is .entitled to an order restraining transfer of aU 
property identified as subject to execution by AAT, Kimberly 
Riedel and ABC Leasing pending further order of this court. 

Alaska Rule of Civil Procedure 69(c) provides that the court may make an order 

restraining the judgment debtor from selling, transferring or in any manner disposing of 

any property liable to execution pending execution of the judgment. AAT is the primary 

19 judgment debtor~ There is no factual dispute but that aU of the property identified by 

20 

21 3 Su Thomas, HeadandGreisenEmployees Trustv. Buster, 95 F.3d 1449,1452-54(9111 

22 Cir. 1996Xconstruing Alaska Civil Rule 69 and past decisions of the Alaska Supreme Court to 
expressly allow orders that prevent frauduleol transfers and impliedly allows courts to determine 

23 title issues related to debtor property under court's inherent powers). 
4 Keltner v. Curtis,695 P.2d 1076, 1079-80 (Alaska 1985). 

24 5 Id at 1079. See also Denali Federal Credit Union v. Lange, 924 P2d 429, 432 (Alaska 
1996)(holding that where a third party claims a property interest in property a judgment creditor 

2 5 contends belongs to the debtor, the third party is entitled to jury trial on the question of 
ownership and/or fraudulent transfer). 
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1. Yakutat in its motion for restraining order was owned by AA T prior to· the allegedly 

2 fraudulent transfers to Ms. Riedel and ABC Leasing. If these transfers were fraudulent 

3 and the property was further transferred or encumbered, further disposition of this 

4 property could effectively deprive Yakutat of the benefit ofits judgment and further 

5 perpetrate a fraud. 

6 Property belonging to AAT (the Toomier account payable) has been transferred 

7 despite a prior court order prohibiting transfers. Ms. Riedel contends that she only 

8 Understood Judge Pallenberg's motion to apply until the time of her debtor hearing. This 

9 court disagrees with Ms. Riedel's analysis but feels it important that the prior restraining 

10 order be clarified. 

11 Yakutat has raised serious and significant questions regarding the propriety of the 

12 property transfers at issue. Supplemental defendants ABC Leasing and Ms. Riedel have 

13 had the opportunity to address the questions of contempt, restraining order and setting 

14 aside the purported conveyances. At a time when Ms. Riedel knew or potentially should 

15 have known Yakutat was actively pursuing collection of unpaid taxes from her wholly-

16 owned corporation, AAT, she transferred all ofits assets to herself and then to her 

1. 7 wholly-owned LLC, ABC Leasing, or others. 

18 yakutat faces irreparable harm if further transfers or encumbrances are not 

19 monitored pending trial and there is no obvious potential bann to AAT, ABC Leasing or 

20 Ms. Riedel by virtue of this order as YaIaitatcould respond to any claim for damages if 

21 Ms. Riedel or ABC Leasing were to prevail on their claims. In order to protect the 

22 integrity of the judgment, this court again GRANTS the motion for restraining order as 

23 

24 

25 

follows: 

Neither Ms. Riedel, AAT, ABC LeaSing or their agents, employees or assigns 

may seU, transfer, conceal, or in any manner dispose of any property liable to 
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I 
I 

1 execution in this case pending further hearing or trial of the fraudulent conveyance 

2 issues and express written authorization by this court. Such property shall include, 

3 but is not limited to, the MfV Sound Adventure, the MN Alaskan Leader, a Mako 

4 skiff, a Boston Whaler skiff, a floating platform, a 1998 Suburban motor vehicle and 

S a 2002-2003 GMC truck. Ms. Riedel, AAT and/or ABC Leasing (and their agents, 

6 

7 

8 

9 

employees or assigns) shall provide a copy of this order to any creditor or proposed 

transferee of any of the property referenced by this order. 

B. Tax Lien Issues 

1. Statut!)ry Framework for Tax Liens in Alaska 

10 Alaska Statute 29.45.650(e} provides: 

11 

12 

13 

~4 

~S 

~6 

~7 

18 

19 

20 

21 

22 

23 

24 

2S 

A borough may provide for the creation, recording, and notice of a lien on 
real or personal property to secure the payment of a sales and use tax, and 
the interest, penalties, and administration costs in the event of delinquency. 
When recorded, the sales tax lien has priority over all other lieus except (I) 
liens for property taxes and special assessments; (2) lieus that were 
perfected before the recording of the sales tax lien for amounts actually 
advanced before the recording of the sales tax lien; (3) mechanics and 
materialmen's liens for which claims oftien under AS 34.35.070 or notices 
of right to lien under AS 34.35.064 have been recorded before the recording 
of the sales tax lien. This subsection applies to home rule and genera1law 
municipalities. 

Yakutat has adopted several ordinances relevant to this dispute under the authority 

of AS 29.45.650(e). YBC 06.40.110 (8) provides that where a seller of taxable goods 

fails to file a return or pay taxes as required, the Borough may: (1) file a criminal 

complaint against the seller; (2) make a sales tax assessment "and institute civil action to 

recover the amount of the tax"; (3) hold a hearing to determine tax liability where a 

taxpayer has not otherwise paid taxes or filed returns; (4) publish in a newspaper of 

general circulation within the Borough the name and amount of sales tax, interest and 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

penalty due from a seller who is delinquent; or (5) "[m]ake written demand upon the 

seller mailed to [the seller's] last known address, for payment. 

YBC 6.40.140, entitled "Tax as Lien," provides: 

The tax, interest and penalty imposed under this Chapter shall constitute a 
lien in favor of the Borough upon all the property of the person owing the 
tax. The lien arises upon delinquency and continues until the liability is 
satisfied or the lien is foreclosed. When recorded. the sales tax has priority 
over all other liens except (1) liens for property taxes and special 
assessments; (2) liens that were perfected before the recording of the sales 
tax lien for amounts actually advanced before the recording of the sales tax 
lien; (3) mechanics' and materialmen's for which claims for lien under AS 
34.35.070 or notices of right to lien un ~ 34.35.064 have been recorded 
before the recording of the sales tax lien. 

YBC 06.52.070(b) and YBC 06.52.130, addressing transient accommodation and 

vehicle rental taxes, contain identical language regarding Yakutat's procedures for tax 

delinquencies and the tax as a lien in favor of the Borough. 

2. Case Law Interpreting Tax Liens and Successor Liability 

An early Alaska territorial case, Territory of Alaska v. The Arctic Maid, 6 held that 

taxes on freezer ships traveling through Alaska were subject to Alaska taxes and that the 

tax liability was transferred to a purcbaser for value of the ship even though the lien was 

17 not recorded and the purchaser had no notice of the tax.7 The Alaska Supreme Court has 
18 

19 

20 

21 

22 

23 

24 

25 

interpreted Alaska's statutes regarding tax liens seemingly more narrowly. 

In Kenai Peninsula Borough v. Associated Grocers,8 the court held that a local 

Kenai ordinance that imposed personal liability on a successor secured owner for prior 

delinquent sales taxes was invalid to the extent that it did not take into account Alaska 

Statue 29.45.650(e)(2) lien priorities. The court expressly declined to address whether a 

, 
7 

a 

140 F. Supp. 190 (D. Alaska 1956), reversed on other grounds, 366 U.s. 199 (1961). 
Id at200-201. 
889 P.2d 604 (Alaska 1995). 
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municipality or borough could adopt a successor liability ordinance which did not 

interfere with a successor's perfected lien priority.9 

3. Yakutat's tax lien does not "run" with AAT property against aU 
others. 

Relying largely; on Territory of Alaska \I. The Arctic Maid, /0 Yakutat's initial tax 

lien brief suggests that its tax lien imposes successor liability on any property owned by 

the tax debtor at the time the lien was created. If so interpreted, such a result would me 

that an unperfected tax assessment could take priority over booa fide purchasers for value 

and lien holders with statutory priority over even perfected municipal tax liens. As the 

court found in Kenai Peninsula Bor. v. Associated Grocer, II successor liability may not 

be greater than that liability provided by AS 29.4S.650(e). 

4. In the absence of statutory direction regarding the required 
method for recording Yakutat sales and bed taxes, the court 
declines to imply one. 

Although the parties have differing views as to how Yakutat sales and bed tax 

liens should be recorded, neither points to specific statutory language that outlines how 

and where property subject to the tax lien should be recorded. YBC 06.40.11O(B) 

provides a number of enforcement actions related to delinquent taxes but does not 

address recording. While YBC 6.40.140 outlines priorities among lienholders after 

"recording," it does not specify where such recording must occur for the priority to take 

effect. This court declines to imply a s~torily satisfactory means of recording liens 

related to personal property that otherwise satisfies the requirements of AS 29.45.650 in 

the absence of statutory authority for such a conclusion. This is particularly so since the 

9 

10 

II 

Jd at 607 n.8. 
140 F. Supp. 190 (D. Alaska 1956), reversed on other grounds, 366 U.S. 199 (1961). 
889 P.2d 604, 606-607 (Alaska 1995). 
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1 exact location of the property at issue in this case at the time Yakutat filed it tax. lien is 

2 not clearly known. 

3 The court notes that while much briefing went to the question of the proper place 

4 of recording tax liens against personal property, it remains to be seen how resolution of 

5 this issue affects this case. YBC 6.40.140 explicitly provides that failure to pay Yakutat 

6 taxes creates a lien that arises "upon delinquency" and continues until the liability is paid 

7 or foreclosed. While recording impacts p~iorities with other lienholders, there is no 

8 evidence that this court is aware of that would suggest that Ms. Riedel or ABC Leasing 

9 were or are AAT lien holders. Rather, the central question appears to be whether Ms. 

10 Riedel or ABC Leasing were on actual or legally-binding constructive notice of Yakutat' 

11 lien at the time of the disputed transfers. 11 

12 All earlier noted, there is a fact dispute as to whether Ms. Riedel was on actual 

13 notice of the tax lien at the time of the disputed transfers of property. While Yakutat 

;L4 argues that she should be held to constructive knowledge, this appears to be a fact-based 

15 claim, not susceptible to judgment as a matter of law. If there are undisputed facts that 

16 legally warrant setting aside the transfers based on constructive knowledge of the lien, 

17 this argument should be presented in a motion for summary judgment. 

18 It is difficult to rule on a motion that was not made but was inferred from oral 

19 -comments by a judge not assigned to the case. As noted, Yakutat had a tax lien from the 

20 time ofAAT's tax. delinquency. However, Yakutat has persuaded this court to date that 

21 its lien was perfected prior to disputed transfers such that successor liability automaticalI 

22 

23 

24 

25 

USee Methonen 11. State, 941 P.2d 1248, 1252 (Alaska 1997)(holding that property purchaser 
Vlill be charged with notice that there-is an adverse interest to title if the purchaser is aware of 
facts that would lead a reasonably prudent person to investigate the potential claim; violation of 
duty to investigate precludes finding of good faith transfer). 
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2 

3 

4 

and necessarily attaches to all of the property in issue, regardless of potential lien priority 

issue. To the extent this was the apparent issue, the motion is DENIED. 

C. Jurisdictional Issues 

Defendants have argued that determination of the fraudulent transfer issue andlor 

5 restraining order request invokes equitable powers outside the jurisdictional power of the 

6 District Court. While !his court disagrees with this proposition for the reasons advanced 

7 by District Court Judge Levy in his earlier opinion on the subject, the case is now 

8 assigned to a superior court judge and there appears to be no reason not to transfer 

9 jurisdiction of !he remainder of this post-judgment collection action to the superior court 

10 to avoid any such jurisdictional questions. Absent a showing of good cause to the 

11 contrary within 10 days of the date of this order, this action is transferred to the 

12 jurisdiction of the superior court. The case will retain its case number and assignment. 

13 

14 

15 

16 

17 

18 

19 

The case caption shall be changed to reflc;J transfer to the superior court. 

DATED at Juneau, Alaska thisZl day of September, 2009. 

PATRICIA A. COLLINS 
Superior Court Judge 

CERTIFICATION 

20 The undersigned certifies that on the Z-Z day of September, 2009, a true copy 
of this Scheduling Order was provided to: James Brennan and Kevin Fitzgerald via US 

21 mail. 

22 

23 

24 

25 
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IN THE SUPERTOR COURT FOR THE STATE OF ALAsKA· . "~4 
RECEIVED 

FIRST JUDICIAL DISTRICT AT !rl9NBArwMaa3c an & Fitzge 

The City and Borough of Yakutat, ) 
) 
) 
) 
) 
) 
) 
) 

i:~J .~ lom 
Plaintiff, 

VS. 

Alaskan Adventure Tours, Inc., 

Defendant. 

The City and Borough ofYIlkutat, 

Supplemental Complaint Plaintiff, 
vs. 

ABC Leasing. LLC and Kimbedy Riedel­
Byler, aMa Kimberly c. Riedel, K. 
Christina Riedel and/or Kimberly Byler. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SupplcmOlltai Complaint Defendants. ) 

Fi!e N~7;'¢--?ca::.~---l 
Approved for File: -~"'--L-t 

CMe No: lJU-08-434 CI 

JUDGMENT ON FRAUDULENT CONVEYANCE 

fn accordance with the jury verdict entered in this matter on February 16,2010, 

IT IS HEREBY ORDERED mAT JUDGMENT IS ENTERED in favor of the 

. plaintiff, the City and Borough of Yakutat, and against defendants Alaskan Adventure 

Tours, Inc., ABC Leasing. LLC, and Kimberly Riedel Byler (allda/ Kimberly C. Riedel. 

K. Christina Riedel and/or Kimberly Byler, and hereinafter "Byler'') as follows: 

1. The conveyances oflhe following asselB by Alaskan Adventure Tours, Inc. 

to Byler, and Byler's reconveyance of those assets to ABC Leasing, LLC, were 

fraudulent conveyances, and arc therofore void. These assets are subject to execution on 

EXC. 56 
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the November 26,2008 judgment in favor ofthc City and Borough of Yakutat and 

against Alaskan Adventure Tours, Inc.: 

a. the vessel M/'v Sound Adventure, Hull ld. Number MUN292PKA40; 

b. the vessel MN Alaskan Leader. Offioial Number 558637; 

c. Malro skiff. serial No. 100120276M2~ 

d. Boston Whaler skiff. serial No. BWCHC485A 797; 

e. an unfinished floating platform, approx. 80'x80' in size; 

f. 1998 Chovrolet SubUtban, Vin 3GNPKl6R7Wm02598; and 

g. 2002GMCTruck, Vin IGTJK33132F121397. 

2. IT IS FURTHER ORDERED that the assets set out in paragraphs l(a) 

through 1(g) above are subject to the tSJt lien filed by plaintiff in the Juneau Recording 

District, as Document No. 2007-008029-0. and previously foreclosed. 

3. IT IS FURmER ORDERED that the plaintiff is awarded the sum of 

$, _______ in attorney fees and $. ____ in costs against Alaskan 

Adventure Tours, me .• ABC Leasing, LLC, and Kimberly Riedel Byler (alk/a Kimberly 

C. Riedel, I{. Christina Riedel and/or Kimberly Byler). The award of fees and costs 

made bf,lfeun<!er shall accme interest at the rate of3.5% per annum, until paid in full. 

DATED 1his _ day of February, 2010. 

Superior Court Judge Collins 

Judgment Page2of3 
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l. 

2. 

3. 

4. 

S. 

6. 

.7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

IS. 

. 16. 

17. 

18. 

19. 

ZOo 

2l. 

22. ' 

23. 

24 .. 

25. 

26. 

John E. Casperson 
HOLMES WEDDLE & BARCOIT, P.C. 
999 Third Avenue, Suile 2600 
Seattle, Washington 98104 
Telephone: (206) 292-8008 
Facsimile: (206) 340-0289 
Email: jcasperson@hwb-law.com 

Attorneys for plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

ESTATE OF JERRYL. BYLER, 
IN ADMIRALTY 

Plaintiff, 

~KAN LEADER, Official No. 558637, its 
Engines, Machinery, App1l1'\epaJlces, etc., In Rem 

Defeodant Case No. 

COMPLAINT TO FORECLOSE PREFERRED MARINE MORTGAGE OR IN 
THE ALTERNATIVE, FOR WRONGFUL DEATH 

Plaintiff Estate of Jerry L. Byler (referred to at times hereafter as "PIain~ 

alleges: 

L ' 

This is a matter of admiralty and maritime jurisdiction under 46 U.S.C. § 31322 

. end:§ 31325 and within the meaning ofRu1e 9(h). 

n. 
Defi:ridant ALASKAN LEADER. Official No. 558637; its engines, machinery, 

end its appurtenances, which include the SOUND ADVENTURE. a 2004 MlIII50n 

landing craft, reg. no. 29643493, AKNo. 2987-AF, a Mako skiff; reg. no. 26596990. AK. 

COMPLAINT7V FORECLOSE PlIEFBRED MARINE MORIAGE 
&tJZU of Jeny L. Byler v. ALASKAN LEADER- Page I of 6 HoLMIIS WEDDLE" BAICOTt 

9~9 nURD AVENUE. SUITE.uno 
,EA,TTIE. WASHII 

taEftfONEi 
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No. 1488-AC, Boston Whaler, reg. no. 26065588, AK. No. 3301-AA, and a floating 

platfonn suitable for staging operations and helicopter landings that is moored near the 

ALASKAN LEADER ("Vessel") is!l vessel duly do<:wnented under the laws of the 

United States and was owned by ABC Leasing LLC, an Alaska limited liability compaily 

(" ABC"). The Vessel is now, or will be during the pendency of this action within this 

district and subject to the jurisdiction ofthis'Court. 

m. ' 
On or about May 14,2007, jerry L. Byler ("Byler") died by drowning in Icy Bay,' 

Alaska when he fell overboard as a result of the unseaworthiness of the Vessel or 1he 

negligence ofits owner or manager, experiencing conscious physical and mental pain and 

suffering. 

IV. 

The Estate of Byler is represented by Darren Byler ("Darren''), who is 1he son of 

Byler and was appointed to be the personallepxesentative of the Estate on lune 25, 2008, 

(Causeno.3AN-08-713PR). 

V. 

At the time ofByIer's death, the owner of the Vessel.and the employer of Mr. 

Byler was an Alaska corporation that was solely owned by Kimberly Riedel, .who is the 

spouse of Darren Byler. The owner of the Vessel has unsuccessfully sought insurance 

coverage for the death ofMc. Byler. 

FIRST CLAIM FOR RELIEF 

VI. 

On or about July 7, 2008, ABC execnted and delivered an Agreement with 

plaintiff in the principal amount' of Two Million Five Hundred Thousand Dollars 

($2,.500,000.00) in settlement of1he claims ofthc Plaintifffor the wrongful death of leny 

L. Byler. See Exhibit 'A' attached hereto. 

COMPL4INTTOFORECLOSEPREFEREDMARJNEMOJrl'AGE 
Ef/aU of.kny 1. Bylen. ALASKAN LEADER.- Page 2 of6 HoLMl!S WEDDLE" BARcoTr 

f99 nnao AIr'lNtJe. StnTe 2600 
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mEPIIONf(206; 

Exe. 60 



[] 

U 
E 
0 
~ 

m 

! 
~ 

I 
I 
I 

I. 

- 3. 

5. 

6. 

7. 

6. 

9. 

10. 

11. 

12. 

13. 

14. 

IS. 

16. 

17. 

16. 

19. 

20. 

21. 

22. 

21. 

2+. 

25. 

26. 

Case 3:10-cv-00055-HRH-JOR Document 1 Filed 03116/2010 Page 3 of 6 

VII. 

ABC as owner thereof granted a PrefurredShip Mortgage on the Vessel to 

Plaintiff ("Mortgage") on September 5, 2008, to secure the obligation evidenced by the­

Agreement See Exhibit 'B' attached hereto. 

ViII. 

Plaintiff is the owner and holder of the Agreement and Mortgage on the VesseL 

IX. 

To secure 1he payment of 1he Agreemcni, the Preferred Ship Mortgage tJ:ansfers, 

conveys, mortgages. pledges, confirms, assigns, and grants the Plaintiff the Vessel with 

alI its components including the mast, bowsprit, boirt, mu:hors, cables, chains, rlggmg, 
, 

tackle. apparel, furniture, freights, alI additions, and all improvements as described in the 

Mongage. See Exhibit 'B,' 

X. 
ABC has defiwlted in its perfol1IlllllCe under 1he Mortgage by its failure _to keep 

1he Vessel tree and clear of alI executions, in that ABC has had judgment entl:red against 

it in a civil action pending in state court in Juneau, Alaska ("State Court Actioo"), which 

will shortly result in execution against the Vessel' See Exhibit 'C.' 

XL 

The State Court action was brought by the City and Borough of Yakutat ("CBY") 

for frandulent conveyance. A jury trial re8IIlted in a vetdict against ABC for $95,000 on _ 

February IS, 2010, whiCh is expected to be nearly $200,000 with interest, cosls and 

-attomey fees y.ohcn finally ~culated. CBY's motion for entry of judgment is pending 

before the state court and is expected to be issued at any time, which CBY has made clesr 

in its pleadings will be followed by ~OD against the assets of ABC, which includes 

the Vessel and its appwtenances. See Exhibit 'D.' 

COMPWNT TO FORECLOSEPREFERED MARINE MORT AGE 
&tate of Jerry L. Byler v. ALASKAN LlUDER- Page 30/6 HOLMES WEDDLE "BAltCOTT 

999 nuo A\'(NUf" sum: 2400 
&EAJ'TlE. WASKINGlOM "104-4011 

l£lfPHONE IlO6f 292 ..... 
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I. 

2. 

3. 

4. 

5. 

6.-

7. 

8. 

9. 

10. 

LL 

12. 

13. 

H. 

15. 

16. 

17. 

UI. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

XII. 

Plaintiffhas been infonned that ABC intends to appeal the judgment in the State 

Court action but is IlIlllble to post a supersedeas bond or other collate;ral to prevent 

execution on the assets of ABC, including the Vessel and its appurtenances. 

xm. 
TIte laws of the United States provide that, upon a default of any term of a 

preferred mortgage, the mortgage holdet may enforce its claim fur outstanding 

indebtedness against the mortgaged vessel, In rem, 46 U.S.C. § 31325. 

SECOND CLAIM FOR REI.IEF 

XIV. 

Based on the allegations made in the State Cowt Action, Plaintiff expects CBY to 

allege that ABC's execution of the Agreement and Mortg~ge that secures the wrongful 

death settJement were fraudulent in nature. If such a detenninalion is made and the 

Agreement and Mortgage are set aside, Plaintiff is nevertheless entitled to amarltime lien 

against the Vessel for the death of Byler as set furth above. 

XV. 

WHEREFORE, Plaintiffprays fur judgment as follows: 

. L That this Court decree payment dUe by the Vessel for the following: 

a. The sum of$2,500,OOO.OO; 

h. Reasonable attomeys' fees; and 

c. The costs of this action including charges for all fees for lreepers 

and their costs incurred in this action and foi all expenses for the sale oftjl.e Vessel, her 

engines, machinery, and appurtenances, etc: 

2. That Plaintifflle 8djudgtd the holder of a first preferred ship mortgage on 

the Vessel for the payment of sums due, including costs and &:ttomeys' fees, and that this 

COMPLAINT ro FORECLOSEPREFERED MARlNEMORTAGE 
Es_ of Jerry L. BylEr y. ALASKAN LEADER- Pags 4 0/6 HOLMES WEDDLE & BARcott 

t9911fl1D AVENUE., SUll'E 2600 
$EA'll'l!" WASHINC:-' ........ ~ ...... 
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CoUrt declare the lien of the said Mortgage to be superior to all other liens which may 

exist against the Vesse!. 

. 3. That the Mortgage or the maritime lien of the Plaintiffbe foreclosed and 

the Vessel, be sold by the U.S. Marshal and the proceeds of the ssle be applied and 

delivered to pay demands ~d claims of Plaintiff in the amount and to the extent as 

specifically set forth herein, together with costs and attorneys' fees, and that it be declared 

that any and all persons, firms or corporations claiming any interest in the Vessel are 

forever barred and foreclosed of and from all rights of equitY or redemption or claim in 

and to the Vessel. 

4. That in rem process in due form of the law issue against the Vessel 

5. That at the ssle of the Vessel by the U.S. Marshal, Plaintiff be pennitted to 

bid, without cash deposit, its judgment, accrued interest, costs and attorneys' fees, up to 

the full amount therecl: 

6. That Plaintiffbave such other and further relief as in law and equity it may 

be entitled to receive. 

DATED this 15th dily of.Maroh, 2010. 

HOLMES WEDDLE & BARCOTI, p.e. 

sf John Eo C!ispeIson 
.Jolm E. Casperson, ASBA #7910076 
999 Third Avenue, Suite 2600 
Seattle, Wash.n98104 
Tcl.ephl?ne: (206) 292-8008 
FSCSlmile; (206) 340-0289 
Email: icasllerson@hwb-law:com 
Attorney for p~ 

COMPLAINT 7V FORECLOSE PREFERED MARINE MORTAGE 
. &tol. 0/ Jerry L. Byl.,. Y. AL4SKAN LEADER- Page j 0/6 HOLMES WEDDLE" BARCOTT 
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18. 

19. 

20. 

21. 
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l4. 

VF.RIFrCAT10N OF COMI'LAlN'J.' ~y I'~:N()NAL HKPR\<~'it<:NTATIVli: 

I. Oam'll Byk. d.cl.", liS (,,!luw.: 

I am Iho duly III'POilllcd pCt'Sollltl rcproscnt(ltive of th.: Ilstale of Jerry I .. Ayler. 
the plnintiffir\ this ca.'le. (huve re-old Ihe :lbove und fon:l!"ing ;:omplainl. k,lOw rhe 
contonls Ihc!t\.'Of8nd bdj~1I1! th¢ "ainu I., I", IrUe!() Ihe bc~ /lflUy knowledge. informntiol1 
nnd belief. and execute thi~ veril'iCJitioll lin behalf or Ihe IJ..~I<: uf Jt.'rr)' L. l3ylcr. l1l!ing so 
aUlhorized 10 do. 1 d"clare under p<:n.l\y ur(1\!~lu~' under Iho; rll~ uftllt; Unil.:d Stores 

_ !lIS! Ih" lilrcgoinl) I~ fruc and correct as of this _ day "I' Mw-ch_ 2010. 

16. . COMPLAINT TO FOR~c',mm PRF.l"RRRI'>O 
!CHIP MORTGAGE TN REM 

HOLMI£S WEDDI,F. & UARCOTT f-'RO,vrtF.R BANI.: I': MISS ~ARI' 
CICW Nu. • I'n!. ... 5 ar~ wv flG(U A~. )!,IUI :o"JoIJA 

U"1o:u'I:. w~II(cIIG.fc>N V!lla. "nll 
. nUI'Wlrll< U'at.J 'v: t,I~11 

SOLt 99t L08 ] 
EXC.64 
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UNITED STATES DISTRICf COURT 

DISTRICT OF ALASKA 

ESTATE OF JERRYL. BYLER, 

Plaintiff, 

v. 

ALASKAN LEADER, Official No. 
558637, its Engines, Machinery, 
Appurtenances, etc., In Rem, 

Defendant. 

) 
) IN ADMIRALTY 
) 
) No. 3:1O-CV-00055-HRH-JDR . 
) 
) CITY AND BOROUGH OF 
) YAKUTAT'S MOTION TO 
) INTERVENE 
) 
) 
) 
) 

1--- --------- ) 
COMES NOW proposed intervenor-defendant City and Borough of Yakutat, by 

and through counsel, Hedland Brennan and Heideman, and, pursuant to Rule 24(a) of 

the Federal Rules of Civil ProcedUre and Rule C(6)(a) of the Supplemental Rules for 

Admiralty or Maritime Claims and Asset Forfeiture Actions, moves to intervene as a 

defendant in this action, because it claims an interest relating to the property that is the 

subject of the action, and because the relief sought by the plaintiff will impair or impede 

the intervenor's ability to protect its interest. This motion is based upop. the 

memorandum and declaration of counsel filed herewith. The proposed answer of 

defendant intervenor City and Borough of Yakutat is also filed herewith. 

Motion to Intervene Page 1 0f2 

EXC. S' . 



'.' . 

'. 

.. 

e 3:10-cv-00055-HRH-JDR Document 15 Filed 03/25/2010 Page 2 of 2 

RespeCtfully submitted this 25th day of March, 2010. 

CERTIFICATE OF SERVICE 

I hereby certifY that on the 25'" day of 
March, 20 l Oa copy of the foregoing 
~ served electronically on: 

John E. Casperson 

slIarnes T. Brennan 

~.77/1000 

Motion to Intervene 

HEDLAND BRENNAN & HEIDEMAN 
Attorneys for proposed intervenor-defendaUt . 
City and Borough of Yakutat 
slJames t. Brennan 
1227 W. 91h Avenue, Suite 300 
Anchorage, Alaska 99501 
Phone: (907) 279-5528 
Fax: (907) 278-0877 
E-mail: law@hbhc.alaska.net 
ABA~0.6903014 

.. , 

Page20fi 
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B 1 (Offidal For .. I) (1/08) 

. United States Bankru(ltcy Court 
. District of Alaska 

N.~otn~(if~i!L~_~ Last. FUll, MidcUe): 
AJasbo Ad_lure T_s,loc:. 

All OU~rNt.tneI wed by zhc DdJto£fD. dtc lut I ~ 
(iDCluck married, D1IideJl. and bade names); 

AU OtbCZ' Names UlICd by die Joint DcblDf ill the iIIt • yean 
(include 1UItricd, marden, aDd trade ua&ne&): 

. Last four clgj,1s of Soc. Sec. cw lDdvidua1-~LD. (mN) NoJCaqitcl.c BN(if' 
......... _ ..... "I~ ~1-109B986 

Loa .... dJ&I1Iof .... See • .,.lodvidal-,...".,....lD. <mNl~BIN(if ..... 
thm one." all): 

ZlPCODB ZIP 

Coua!yofRa:idcDoe. ... oftbc 

MailiDa Add::caofDekor{tfdillicteat &om 5Wd addleD): 
PO Box 193 
KoIdak,AK· 

Antoa. Lanllib Bay 
AIub 

a r..fividual( ___ ) 

s.. _ 0 .. pqp Z ordobjma. 
if ~ (IncI ..... u.c ... LLP) 

a,'­
a CIdaa' (If debb" is GOt ooe. o£thc ahme midct. 

""'" od.I>o<'" __ ."..ofoolity boIow.) 

if FldIPlU ..... _ 

lllhu"e:orB MIl 

(CI>cct_""") a _ .. c...B ....... 
a Si. ASIOC RuI &c.Io as dcfinc4 in 11 

usc. t 101(518) 
a /WI_ 

a-
D CdDDOdity Btoker 

a CIoodoc .... 
0""'" 

Tax=tHmpt Ldly 
(a.d< ..... If.....,....) 

a Debtor il • tax-cxempc IIIrpDizatioD 
tmderTItlo 16 of the Ulliled States 
Codo( ......... I_Ccde.) 

.. , . of 

ZlPCODB 

ZIP CODB , 996lS 

> ,.., ... ,odtM. "FlIed (Chodc _ box) 

a 0>0 ..... 7' 

a .Cbop<c<' 

liT ~II 
a C\DpIa'I2 

a Il 

Cl CIapa IS Pelitioa ill" 
_of> """"" 
M .. ProooediIa: 

a """"'" IS I'dIIioo ... 
Recopkioa. ofa faRJip -' .......... Natare of Debts 

(Cbod< ... box) 

a """' .. _ - if """'- primarily __ lallUS.C. __ 

t 1.1(8) .. -"",""" by .. 
individual priuarily far • --......... bold • 

11 
Checked "x; 
[J 1JcbIariaumllilusiaoss d .... ddiDcd III 11 U.s.c. f 101(51D). 

·a Fll ... f .... bcpold .. _II_(....- .. iaoIi ...... "...,.~M ......... iJ D:bcor~DllCa..ubusiDeade:blioc .. dccmed lIll u.s.c. t 101.(510): . 

CIoocklf: liped W;"";" fbr Ihc courts . , tk:a certifyiD& t!aat die ~ it 
UlllblolO pay fcc exoept ill btaLlaacata. ltale lOO6(b) Sec 0f6ciaI Fom3A. o D.on agrepIe nooooaliupr: liquidaied debts (cxdud1aa: ddrtI owed 10 

iQlidt:al or d61iatel) arc _ dWl S2,190,ooo. 

Chck. """ ' Ie boxes 
[J Apim 11 boiOC ftl'ed with lbiI petition. 
[) ,. 'Ph c··oftMpIaD.~lDlicitcd.pqHl6tfoniom.~Cl'lDIRdaacs 

ofCllCdilom, ia ......... ' with 11 U.s.c. 11 

S« !' U YA.dadJilllra1tylafocad'on 

[J DdIIotOSliate. dJat fimds..tn be .. vailablo fardistrlbudobto tmace:urOCl mditols. 
if Ilcb<o< ................ tt.<"" __ .............. d ............... 

capatcII p.icI. tIIIIm win be DO 6ab &WIabIe .. diItribUticIG to ~ c:mcfikQ. __ olOodibs 

a a a a a a a a a a 
1- . so. I .... 200- 1.000- 5,001- 10,001_ 25.001- 50.001- Om' 

•• 99 199 

om-r!"* a 
SOlO 150,001", lloo,oo( .. 
SSO,OOO SIOO,OOO 1>00,000 

des 
a a a 

SO .. S5O.ooIIo 1100,001 .. 
lSO,ooo 1100,000 1500,000 

999 ',000 10,000 2>,000 .... 000 100,000 100,000 

a a 
S500,OCH to SI,OOO,ool 
il toSlO 
IlliUioo millioa 

a Ii/I 
S500.oo1 to SI,OOO,OOI 
SI loSl0 
millicm. miIliaa 

a a a 
SI.,ooo.ool SSO,OOO,ool SIOO,OOO,oo1 
mSSO .,Sloo IOS5OO 
riIlioa: mil&o. miDiou 

a a a 
Slo,OOO,OOI SSG,OOO;ool 1100, .... 001 
toSSO 10$100 IoSSOO 
millklll ma1liuq miUioa. 

a a 
$500.000,001 WorcthlASl 
toSl1iWaa 1lWi0Q 

a a 
S5OO,ooo,OOI ......... SI 
foSI bi_ WIlton 

1IDS spACE IS I'OIt 
COUKTllSltONLY 

EXC.67 



B 1 (Official Form I) (11G8) FORM BI Page 2 - , , 
VoiuDtarY1'itition; , .. - - .. . . -. 

- -, . Name ofDeblxx{s): . ·m.u ~ ff'flIst be C(Jmple/~ ~ndfilet! in ~ aue) 
, , AIuk .. Ad_l1Ire Toors, Inc. 

.- ~-.-

All P~.r g,a~Ia'u.p:~Y c.s~. Flkd Wltllln Last 8 Yean (It~ than two. anach.d&tioaal sbeet.) 

LooOtioo ea.Numbcr. [WcFiied: 
Wbio'o I'ikd: NONE 
l<>co1Iaa ea.._ _Filed: 
~f!lled: 

Pndlac Bnlnptcy Case Filed .y .. y s,..e. hrbIer er A1f8late of tIUI Debtor' (lfmon: IbID ODe. atW:b. -Midoaallhoet) 

_ofDcblor_ Cuo_ _Piled: 

NONE - I R<brioU>lp: .... : 
_itA ExbthItB 

cr ... """"'_If ....... ........, .. file poriodM; _ (e.I. thnN 10K ood (To be compJCICd if cktIcur AI .. iadhicItaI 
tOQ)wilIII tbc$ecuritielaDd F.xcbanpCommissionpwrsuatll to$octioa 13 or lS(d) whaIIIC dc::ilt51nt- prUn.rity COIISUIDeC debt.) 

oflhe Secoritia ExchIlIgc Ad. of 1934 and .. ~ mieCncrcb:lpc I I.) .. the allDrDay for tba potirioDer' aamcd ill Itt., bcaoiu& pctitioo. declaDco; thai I 
law iPfmmod 1M peridooer that (be or_l may JWOCGCCI uada'ct.pccr .1. 11. 
12,. ex' 13 otlitlo t I. Uni~ Staccs Cade...t haft ~ the rclid' 
naillble ...ter0Mtl1UCb ~.l ftmhtrcertify thulbave ~~ to Ibc 
_tho DOd ....... ...! by II U_S.C.1'342(b). 

a &h1bi1 A ilatrac:hed -.:I c.se a part c1tbi1" petitiOQ. X Not Applicable 
Signature of Attomoy fur Debta(.) 0. .. 

ExblbltC 

J>Oc:sdlccUbllor 0'M1 or bLw: JXI*IIIIioo of-r~ tbal poscsor is aJJosed 10 pcsc. tleatof~ and M1c::nrifiablc harm k:I public beahhor safety? 

a Yes. _ PzNbit C .. attKbecI aNI o.oc • ..,. ofUlispetiticn 

ill. No' ' 
, Ex_D 

(To be ~ byCYCl'» ~~debtor. Ifajoiot petition kfiled. each ~ amt QOqIIetc and auach aaepame Bdibit D.) 

a Exhibit 0 OCIalIlleted ancf Iisned by cbe cIetJIor b ~ aad -.de. part: o(dUs pditioa.. 

Iftbis is ajoml pctftian: 

a - &htbit 0 abo ~ ad Iipcd by thaj_ debkJr is atmcbcd aDd pde« pad. ofdds potiIion. 

lafonaadoa.htanlilrc tk Debt9I'~ Venue 
(Cbo<I: "'" 'l'P1-' b"'<J 

!if Debtor baa: been domioiled or has bad • ~. priIdpaI p!.1CG oIbusiuc.1t. 01' principal URCS hi Ibis DiItricI for I SO days ibuodialc1y 
pn=oediQItbo dalooftbis petkion or Ix a louPrpidoflUdt. 180.cbm ia..,. ~ DiItriI;t. 

a t1aca is. baatrupIcy QIIO ~ deWor's afliJiatc.. acnenl pctDer. orputneniUp paadiDg ia Chil District. 

a DclJC«. & dckot CD • iRip ~ ud bas ill priaclpa1 pbce of I:ui.Qcss or priacq,.t aSSCQ in 60 llIIited StaccI i:a IhiI DiItrict. ~ 
~ DO piacipaI placo 01. __ CltUIIbtJ iD tbc thai.ted StdeSbut II. ddmdalIl ... ac:tiOl1 or proccccIiac( .... Weal rr __ ocmt] ill 
tliio Di ........ tho _"' .... patios will be ........ ia_ ........ ....,.Ia tbia IltsIrid. 

- . 
CertiOcaUOIl by a Debtor Wh._ II • TOIWIt .fResideatial Property 

(Cbockall oppli<:able 00 .... ) . 
a LoadIooI bu.~ ...... Ihodobtorfiw-"",or-....-. (Ifbox __ Ibci>lJowU>&).· . 

(Nome Oli...tt.n. o!>a' _ .... jUd_) 

(A ...... oftand1atd) 

a ...-_ .......... .,..tIoobIe __ taw.thoto ................ ...t.r .... cb ... __ .. pcmitIo4 ...... tho ..... _.w..tt .... p .. d .... "'l""""""fiwpo;.o.;o.., .tIo< ... ~ "" ......... _ ......... ood 

a Do_boo Iad_ io this pod!iott ... d ..... _ ........ oCay_!IoM __ due dwUIc tIto _""'""' _ the 
/Woe oftlto pditIaa. 

IJ Dohtot_1Ia drat -.. has"""'''' ~ _ tbio __ (II u.s.c.1362(l». 
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B 1 (Official Form 1) (VOR) FORM BI, Page 3 

V';luntary Peiilioii 
. _ .. •.. - . - -_ ... . .. ... . .... . " . .. ... -- .... -- ... 

NameorDcbtot{.): 
(!lois P"I:' In"" be_ """'!'eJ~~ f""e.iin ~ au.) Alukau AdYeliture TOtlfS, Inc. 

.. .... .. :o.:: . ~. ;. :"-:: ' ~'-".:':- . " . 
Sianatures 

--' -.. . .. -. ._ ,-. ~ ." .. .. -. -- -...... " 

SIc_«<.)orDelo!o<1:') (IodindualfSol .. ) Slcutnrt ora Foreig. Re:preleDtaUn 

I declare llIldcr penalty of pcrjwy CbaI the irtformatiott providod in Ibis peC.i.lioa is true (declare under pculty of pccjwy that: the lofonnation provided in this pctitioli ill ttue ............ aod CCJm>CC, that I am Ibc beigu ~ ora debtor ia a b'cip. pcoccedin& 
[lfpctitiorl~ is an iodividualll'ho$la cScbrsW6 pbarily consumer' dcbta _'bas aod cat I &Ill authorized to file this petition. 
cbosea 10 me Wlder cbpter 11 (am aware ilia( 1 may procicc)d WldercbaplCr 7, II, 12 

(Cbeckoatyonebax..) at 13 of tit le 11. UaitoCl 'Statei Code. understand lhe Idier availabte under each aacb. 
cbap1er. and c:boos:topcocecd under cbIpter 7. 

0 Imquost micfiaw:ccxdm:e lWidlchaptel-lS ofTitJe II, Uaitcd StalcICode. 
(IlIICI aaomey rqxaad:I me aad. DO bInbapccy pctitica prq.ru lips the petition) I CenilIe4c.pi .. ot ............... -... ... I'., «d<!o II ... __ __ ..r ... ....., .... __ .. 11 U.S.c. i )4l(1)~ 

0 Punuutto It U.s.c. f lSl1,lrequestmlicffoaccord&QCOwilh the 
t ~ reUcfin IICCIX'Ifaucc with the chlptcrofdtlc II, Uaitecl Scates Code. tpoCified Cbapccr oftido 11 tpCCi6ed in Ibc patitioa. A c:ertificd ccv.r allbt 
ia tbi. pclitkm.. erd'erpming ~ oftbe bcip mail pmccedias ilan.cbed. 

X Not Applicable X Not Applicable 
SfanIIUre ofD<b1Dr (Sipaturc otForcip ltqJroscuIa&ive) 

X Not AppIkabIe 
Sip_lUre of 10int DtbIDr (printed Name ofForeip. R.cp~VC) 

TOk;ii<iiie,......,(If .. _ .. ~ 
Dole 

n;;;-

Sipablre 01 Attor.ey Slpatare .fNo.-Attat'1le)' Petldoa Preparcr 
XG«rySpnk« 

[docJ&R: uadcrpeaaftyofpajuly tbat (1) I am. bu'ItnIpIcy pctitkia prepmruddincd 
SI_ of .... ....,. Coo: Dd>Io«.) 10 II U.S.C.III", (2) I ....... du._ to<_ ....... .... ~ ... 
Cary Spraker Bar No. 9107066 debtor with • copy ofthl. dtIcurn=; and the DOticet aDd infonnatioa razuircd ael' 1 I 

U"'C.IIIIO(b~ 1lO(bJ, .... 3.l(b~ .... (lJiC_o" .. dd_ ......... 
. ~ Name ~ AttoIDcJ for .Dcbtar(.)1 Bar No. promulplecI pIhWIllo II U.S.C. f 11O(b) actti.,. aathnuah iM'.m..ct.pblc 

by baabuptcy petitioa. peparen. I have IiYell _ debtor notit:e" oliM bllXKaum UDDUat 
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lI~e. -99$01,2001 

('107125a-ll750 
FAX; ('I071lSR· 

a7S. 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

TIle City and Borough of Yakutat. 

Plaintiff, 

vs. 

Alaskan Adventure Tours. Inc .• 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

____ '-________ -!) Case No. lJU-08-434 CI 
) 

The City and Borough of Yakutat, 

vs. 

Supplemental .Complaint 
Plaintiff, 

ABC Leasing; LLC and Kimberly 
Riedel-Byler. aJkJa Kimberly C. 
Riedel. K. Christina Riedel and/or 
Kimberly Byler. 

Supplemental Complaint 
Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 

MOTION FOR RELIEF FROM JUDGMENT 

u 
U 
ID 

~ 

I 
D 
~ 

Come now Alaskan Adventure Tours, Inc. and Kimberly Byler, by and through 

counsel. Ingaldson, Maassen & Fitzgerald, P.C~ and move the Court for Reliefftom Judgmen' f 
pursuant to Alaska Rule of Civil Procedure 60(b)(3) for fraud and misconduct on the part oftl 

Plaintiff City and Borough of Yakutat. This motion is supported by the memorandum oflaw 

filed herewith. and variouS supporting declarations and exhibits appended thereto. 

Dated at Anchorage, Alaska March 18. 20 I I. 

City v. Alaskan Adventure 
Case 1JlJ.C8-434 CI 
Motion 
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INCALDSON, 
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8751 • 

CERTIFICATE OF SERVICE 

The )lndetsigned hereby eeltifies that on 
the...l.S- day of :om P , cb 
20~, a copy of die foregoing was 
scot 10 the following via: 

[I)11.S. Mail, FirslClass, Postage Prepaid 
( 1 Hand-Delivery 
(¥ax 10278-0871 
( I Federal Express 

Ms. Sara E. Heideman. Attomey 
James T .• Brennan, Esquire 
Hedland, Brennan &. Heideman, PC 
1227 West Ninth Avenue, Suile lOO 
Anchorage, AK 9950 I 

lNGALDSON, MAASSEN & 
FITZGERALD, P .C, 
Attorneys for Defendants 

. , 

I\imfIJ g\Motion for Relief.doc 

City v. Alaskan Adventure 
Case I JU~8-434 C( 
Motion 
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