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John E. Casperson 
HOLMES WEDDLE & BARCOTT, P.C. 
999 Third Avenue, Suite 2600 
Seattle, Washington 98104 
Telephone: (206) 292-8008 
Facsimile: (206) 340-0289 
Email: jcasperson@hwb-law.com 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

ESTATE OF ffiRRY L. BYLER, 

Plaintiff; 

v. 

ALASKAN LEADER, Official No. 558637, its 
Engines, Machinery, Appurtenances, etc., 
In Rem, and ALASKAN ADVENTURE 
TOURS, INC., in personam, 

Defendants, 

CITY AND BOROUGH OF YAKUTAT, 

IN ADMIRALTY 

Intervenor. Case No. 3:10-cv-00055-HRH 

DECLARATION OF ALFRED L. JOHNSON 

I, Alfred L. Johnson, declare as follows: 

1. I am over the age of 18, am competent to be a witness and make the 

following declaration based on my personal knowledge. 

2. I work as a forensic consultant in computer matters. I have been retained 

by the Estate of Jerry L. Byler to assist in evaluating computer evidence from the police 

department of the City and Borough of Yakutat ("CBY"). My curriculum vita is attached. 

DECLARATION OF ALFRED L. JOHNSON 
Eslllie of Jerry L. Byler v. ALASKAN LEADER 
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3. As part of my work in this matter, I have reviewed the affidavit of 

Matthew Joy with exhibits and a 26 page report from Mr. Joy that describes work he did 

to locate computer records and files relating to the investigation into the death of Jerry L. 

Byler that I understand was produced at the time of his deposition on March 18,2011. I 

have also been told that Chief John S. Nichols has testified that he downloaded 4 

photographs from the camera of one Brian Barton onto the CBY computer. 

4. Mr. Joy describes in his report how he searched for file archives with the 

case number for this matter. Quite a number of items were recovered from his work, 

including a series of 14 photographs. I have been told that Officer Gordon took 14 

photographs of the decedent and that those have been produced. Those 14 photographs 

appear several times in his report and are listed in order each time. There is no separate 

grouping of 4 photographs. If the Barton photos were downloaded to the computer as 

Chief Nichols has testified, they should appear in this list. 

5. I am concerned that Mr. Joy's work did not follow customary and accepted 

protocol. A forensic computer examination should include a review of unallocated or 

deleted space on the hard drives. There is no suggestion that Mr. Joy did this as part of 

his work to ascertain whether there are deleted or modified versions of a particular file. 

This is usual procedure in any forensic computer examination. 

6. Mr. Joy makes much of the fact that the file creation date is May 15, 2007. 

It is qUite simple for someone to preserve a file creation date. Without review of the 

unallocated and deleted 'space on the computer, the review called for in this case has not 

been done. Mr. Joy's reference to file byte sizes being the same is not generally accepted 

as competent evidence that the files are the same, as file byte size only tells you how 

much space on the computer disc is allocated to the file. It tells you nothing about the 
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quantity of data c(Jntained in each file. Mr. loy's statement regarding identical hash 

values is more to the point, but the software he used to perform his analysis is not 

customarily relied on by forensic examiners for this type of work. It is freeware 

downloadable from the internet whose source code is readily available for change and 

alteration. This makes it vulnerable to defeat or being "fooled." Better and more reliable 

software is available and is customarily used for this work. Further, it assumes that the 

files that were compared. have not been. otherwise changed or altered. Mr. Joy's report 

contains nothing that suggests that he took any steps to confirm that the original file has 

not been changed or altered. This conclusion cannot be confirmed or disproven without 

examining the hard drives themselves to confirm the accuracy of Mr. Joy's work to verify 

that the interviews were in fact downloaded to the computer on the dates that are asserted 

by Mr. Joy and that they have not been changed since. 

7. There are three interviews listed in Mr. Joy's report, and each time they 

appear in the same order. First is the ''Pirst contact Kim Byler." Second is the ''Interview 

Brian Barton." Third is the ''Interview Kim Byler." While impossible to confirm with 

certainty without examining the computer, it would normally be expected that the 

interviews would download in order from the digital recording device, as the photographs 

have done in each instance. This suggests that the interviews. when downloaded from the 

recording device to the computer, were recorded in that same order. It is possible that 

someone could change the order. but there is no reason that someone would do that in the 

normal course of business. If the interviews occurred in the order Chief Nichols 

described. in his testimony. then it would be expected that they would be downloaded in 

the same order. It should also be noted that the firsts interview taken by Chief Nichols. 

the "First contact Kim Byler" interview. according to the computer record, was 
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days after it was taken, on May 17, 2007. On the· other hand, Mf. Joy states that the other 

Byler interview and the Barton interview were downloaded immediately after they were 

concluded on May 15. A1J noted above, when a digital recording d6Wre is connected to a 

computer for downloading, all matariais on the device are downloa.ded unless unusual 

steps are taken to ovenide the dllfault pr~ure. 

8. The download times for all 3 interviews on the disc pt'oduced by CBY that 

.Mr. LIICe¥ analyzed are quite differmt from what has been reported by Mr. J0y. Mr. Joy 

offers no explanation for the differences. If these recordings were all the. ~, as Mr. Joy 

asserts in his repon, the cre;\f.ion dat~ and times should likewise be idl'ntical. 

I declare under penalty of p<Yjury under t!w laws at: the United. States that the 

foregoing is true and Correct. 

DATED at l()l~?JI1 ,this "Ii -['"It day of April, 2011. 

~,~ 
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Radio Log Yakutat Dept of Public Safety 
Unitt CblcfNicbols f') Unlt2 Officer Jensen PI Unlll Officer LawlesfJ Unlt4 Officer Gord0RD 

COIDMVBlazina 0 JailGuard Clinlc~6(t,A~I~ Date 5/f5jD7 
Time Unit P W " 

.;. ~ 

m 

E 
7 (j 5fl!'6' <j I () -lot 

m 

11 f')VlJ 7 f /0-'/9' i 
~ 

U 
~ 

21 Ivb~ 
22 Iv 1\ 'M~ I 
24 v' I Y ,r.r 

2S IV 1\11'IV'v1~ 
~ 

~~ ~ / '''~I ~~r:Jl-f"":C'-.. lX£ --._-.. -----.. -_-1 ... U 
28 Iv ~.h f) 

29 Iv' 
30 vV' U 

Totals: 
Phone: 911 : Alarms: Walk-ins: 110-36: 

:d.-1{ . . 
F.P.: C.R.: U 

DMV: I.D.!10-27: \ 10·28 I 
EXC.244 

Exhibit 8,l'age 3 lin ~ 



u 
u 
u' 
u 
~ 
ill 

2 
3 
4 

9 liI:sc 

13 
14 1~ I 
15 
16 161) Cj 
17 f ,; I 

18 'l«I", 
19 -K;:;.4 

I 20 / ,!,,)-7l7l 

22 .. J "'= ? " 

23 'OL/O 
24 ~ 
25 . I~V, 

l/ 

I 

I 

I 

26 I c:;S''-{ I 
27 l-:=i-C; 7 
28 i~<51 I 

I 29 J~c::,'l 

1-31 1<2' I 

133 [(I r I '-I 
I 34 'il4 .... , 

Ifl·X 

I/) -2' 

10·- 11" 

V /' I 'v U)/ ( ,'I..{() 

. 

. 

EXC.245 

Exhibit 8, Page 4 of 7 



Radio Log Yakutat Dept of Public Safety 
Unit! ChlefNiebolsl[) Uni12 Officer lenson,tA Unit3 Officer Lawlc'1\ Unl14 omcer Gordon 

COIOMV Blazina n Jail Guard Clinic Da~ 6- f 0" 07 
Twc Urn! P W 

1 DC{ '.;1 

4 

9 100;;;-
10 f,{)f 6 
11 IDIL./ 
12 Ill') ( 
13 'iO,).Cf 
14 

16 111(/ 
17 
18 
19 
20 

21 
22 
23 

ffl( 

24 lI~/Lf 
2S • 
26 }14:'l 
27 
28 
29 J;).f) I 

Totals: 

I 
Iv 

L/. 
} 
r 

,V' 

l 

4 
) 

I 
/ 

1 

LI 

v 
v 

ID"8' 

fD"/(~ 0. ~ 
/D·-j( 

/r'J -( 9 
/o - ll 

//)-1 C, 

{0-8" /tj -34 .A: 

.N' /7 I} """ ~,., ..hn II -1 

!o- .(' 

//J-!i& r ..... 

0-/ q J 

Phon%t-cJ 11: Alanns: Walk-ins:CS 1 0-36: F.P.: C.H.: 

DMV: LD./l0-27: 10-28 

......... 

EXC.246 

Exhibit 8, Page 5 0{7 

~ 

o 
o 
o 
D 

E 
E 
~ 

i 
U 
D 
~ 

E 
~ 

E 
U 
U 

~ 

~ 



I 
i 

.-

-' 

16 ,':'1 t.J 1., ,/ 1M./L~ 1/\ hA _. I 

! 8 I "X)</.. V' I."l ~ .w. u 
19 I c::.L1 :+ / 'LIA _ oJ 

20 • ;.f.'/"'1 I V ()"" ,Jru1A 

21 
22 
~=+-------~-+-r~--------'------------------~ 23 
24 
25 
26 I 

I--";:.::.~+--- .---.-+---I-H------------------------l\ 

29 r.::::-I-------t--t-+-t---------------------------l 30 
31 
~+-------~-4-+-4-------------------------·~ 32 
33 
~-I-------~-4-++-----------------------~ 34 
35 

··_----\----1-H----------------1 

EXC.247 

Exhibit 8, Page,'6 of 



~ 

U 
~ 

--. 
Radio Log Yakutat Dept of Public Safety ~ 

Unit! ChiofNichol$ D. linin Officer IenseaM Unit3 Officer Lawles91~ Unit4 Officer Gordon V 
COIDMV Blazina ) Jail Ouord CllnlcI"1etino..?fI'ft.j DU. ".fIll { D1 

Time Unit P W u 
2 

I m 
, 

4 
5 DC; 0(0 

v' ~Yf)(1lL ~(1,Ij IlmtV Ib-)-·' 
v' (C:; h" / /-'.;f M.tI A i 

8 /!J .,?O 
~. - I -

9 1 ID- ?J' 
10 /051 ( /0-4:> ff J 

11 Iv M~llA i 
12 11;)</ 

v ~f 1Lk.-~ tI-&: () ",....,,..,, I nt- ; \ 4..--
V :.uJ 

13 
14 m 
15 I 10-'{ J 
16 ii'r ( 

17 E 
18 , J'5~ 

. I 
I 19 

20 IlJOt 
~ 

21 
22 I 3,;L 7 
23 

U 
f (0-/9 24 

2S U 
26 ,':::'riVJ 
27 
28 

l"'5Di U 
29 / /o-r J '. 
:10 ( 10-h A-c-

Totals: U 
10-36: F.P.: C.R.: Phonei 19 911:. Alarms: Walk-~: 

DMV: n 1.D.l1O-27: \ 10-28 J- . 
u 
m 

EXC.248 



B 

I 

i 
I 
I 
I 
i 

-
..:.:::.-:.::..~ . 
'-::.':.-. 

M ' __ ' _ __ ••• 

...-.,., .... .. 

EXHIBIT 9 

Exe.249 



=::= ~ ~ ... 

11!'-~: . : ' '' i ~ 
.. .. . ' " 

A~ . 
. .. -.. ' ,- . - . . . . . U" . . 1 " z • h. - t1. • .. . . 1 

Alaska Airlines I Horizon Air 

PO BoX 68900 - Seattfe WA 98168 
Phone: 877 815 8257 

Fax: 206 392 2621 

DATE: ~~\\ Ole; '2,9\ \ 

TO: f\CqLOX\J FAX; 2~lq -3L[O .. 02~9 
. .J . . 

PHONE:~. ~ __ ~ __ ~ ______ ~ 

FROM: ., 

To whom it may concern: 

Between 2005 tb' !h'e&Glit::Ollr Y"ak~~gliFa<?il1~hll$ Q)Jj!~,~{)~ l'O 
Illjnu~es prior to a~ht'!I'l,iv.a1 as w.eu~$ :~' ~{l:n:ri'l:$t$S>"'4~ 
departure. WeQIieifaf.\f·tlBw.ay~QUr $~tl'¥i.tWl)tks.«ll1' ~~iUh 
facility is a1sooU;tO.t~W.~ load litlld~l,~~ om; fl.. On~1lIlW fj;.~ 
facility is able toll1'tiVe-U~O: iat'O;itlWm~tQ.w~T~e:$eliV1eetQthe 
public approximatcly50 ~~F$..t1~~t4~, 

___ c,.,' ........... __ --... ...... ""(.£ ... ;: _1-· ..... · ___ ..-.-..,-,._~_~ ............ z .... ~ 

E 
m 

~ ) 

~ 

D 
Q 

ru -
m , 

EXC.250 
Exhibit 9, Page I of! E 

E 
o 
U 
ID 

E 



i 
D 

I 

i 
I 
I 
I 
I 
I 
I 

EXHIBIT 10 

EXC.2S1 



AlllSka Air Cargo A WB Tracker 

- - - -
-~ . 

. '" ~ 

Air Cargo Shipment Tracking 

.roIIXt IillJ AWl """"'en I%§L CD A I", vI.A ~ ~ I 1/ '3 "1 (.. <.0 -:5 () n 
AIr WayblUt 39$iSMt72 n/_ ~ n/. 

lveht P~totl Fnaht Ortgln Otll.ttnaUOfl ,lecH I weight ACt:llllty 

OS/15/Z007 16:08:)5 "". YAK 

--;'05/15/20071G:I0113 "" YAK 

D51lS{JIJ07 20::13 ;03 D6<5 Yf>Jf, 

0s/15/101) 21;13158 ... Y"K 

O';/U/>.OO' 21:11: .. 066 VA. 

05/1CSIZD070U:U6:..., 0._ YAK 

(W) All amCl' ere lISted In Pltdflc Time lane. 

Far frequ~tly asked questlon$ Wk..llD 

.... ""6tt In cu.tteme.-.... ~~'- ,,",ong 
KetwDl'k Ca1'rleft In NorUII\",.rtq'" 

lItU 

'NU 

,NU 

INU 

INU 

INU 

1/253 

1/l.!3 

2/2$] 

lIZ" 
11m 
1/ VJ3 

boDlatd YAtc. .. lNU departln; 05/1512007 

A~~tQ(S fro'l\ IhlP9V VA!< , )tdI 

DIIP_IUd" YAK 

Arrlv.dlNU 

."." •• IlNU 
Qell~ed. to steVe Otave,S 

To IUbmtt an Inqulrv abO\li yuur &tllpment ~ 

ILUYIlIZ TRI\~1. ~MTi CAJtGO Ar:FlUATIS romwtfL.lTTlii;I\ ~e.~R& 

SIte Hap 1 Q:lmp .. w InfO I Co~ct u.. I KItI,I CdtlY'lght I lAQal I Pttv8&/ PolI~ 

Q' 

http://cargo.alllSkaair.comIawbttackuilawbtrackaspx 

Exhibit 10, Page 10f2 
EXC. 252 

?I?AI?nT 1 

o 

I 

i 



I 
I 
I 
I 
I 

~~.~:. 

__ ~ ... .:.c- .:. ... ...:..;,,;~~ ,.,. ,, · ..... ,·,..,..,...,-,=,·: · ___ ':.0 ::urrt:rtlel1 . 

Ai ~r;~i~~ O~~i pmen~w~r~~~~~ ~:;3~;~) 
Ai r waybill; 027 39663072 ~ .. -'--
Event oate* Flight origin oestination pieces 1 1 weight 253LBS Activity 

___ ~ 05/15/2007 16:08:35 066 YAK JNU 1/ 253 Booked YAK> JNU departing 05/15/2007 
~OS/15/2007 ~6:10:13 066 YAK J~U 1 1253 Accepted from shipper YAK> JNU 

OS/1S/~007 20:23:03 066 YAK JNU 2 / 253 Departed YAK 
05/15/Z007 21:13:58 066 YAK JNU 1. / 253 Arrived JNU 
05/15/2007 21:13:59 066 YAI< JNU 1. I 253 Arrived JNU 
05/16/2007 09:06:45 066 YAK JNU 1 1 253 Delivered to steve graves 

C-) All times are li sted in pacific Time zone. 

For frequently asked questions click here TO submit an inquiry about your shipment 
Click here 

page 1. 

M.lt 
~Iai 
1I(t!'~ 

Exhibit 10, Page 2 of2 

EXC.2S3 



u 
._-_ .. . - -
7'-;:---:::-::-- " -
= ...... . 1 + • __ u 

"0 •• _ _ _ " . _ _ 

~ 

u 
u 
~ 

tJ 

~ 

i 
D " 

U 
~ 

I 
U 

EXHIBIT 12 ~ 

U 
B 
~ 

EXC.2S4 
~ 



o 
o 
U 
E 
ID 

~ 

I 
m 

i 
~ 

i 
I 
I 

I 
I 
I 
I 
J 

---~. -_ •• ~t _. 

Estate of Jerry L. Byier ".ALASKAN LEADER, et aL 
Our FileNo. 5194.25043 

Testimony of Edward James MacDonald, February 9, 2010 

Judge: Raise your right hand and tell me when it is raised. 

EM: It's raised. 

Judge: Do you solemnly swear or affirm that the testimony you are about to give will be the 
truth, the whole truth, and nothing but the truth? 

EM: Yes, Your Honor. 

Judge: And could you state your full name and spell your last name for the record. 

EM: Edward James MacDonald, M-a-c-D-o-n-a-l-d. 

Judge: I'm sorry. Could you spell your last name again for me? 

EM: M-a-c-D-o·n-a-l-d. 

Judge: All right. Thank you. 

Atty: May I inquire, Judge? 

Judge: Yes. 

Atty: Mr. MacDol1l!ld, you have kind of a soft-spoken voice. If you can speak up as best you 
can it would be greatly appreciated. 

EM: Okay. 

Atty: Were you an assistant guide for AAT during the spring of2007? 

EM: Yes, sir. 

Atty: And were you an independent contractor or employee? 

EM: I was an independent contractor. 

Atty: And where, give us some idea where you first had contact with either Kimberly Rydell 
Byler or Darren Byler for pwposes of being an assistant guide that spring. 

EM: Well, I first tOllched bases with them, was in Whittier, Alaska. Is where I met up with 
them and got on the boat with them. 

1 
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··· 'At!:/: And do you remember approximatel:t when that was? 

EM: No, I don'\. I'd have to, you know, I'd have to look and find out my airplane ticket to 
know exactly what date it was. 

Attf: So you flew into Whittier to join up with the vessel at that time? 

EM: I flew into Anchorage and then drove to Whittier. 

Atty: And did you, what vessel, what vessel did you hook up with? 

EM: The ALASKAN LEADER, the ALASKAN ADVENTURE. 

Atty: And did you, where did you travel once you were on the vessel? 

EM: To Windy Bay. 

Atty: And what happened in Windy Bay? 

EM: From Windy Bay we transferred over on the NORTH PACIFIC and took the NORTH 
PACIFIC into, I can't think of the dang town's uanle right there. Where Darren and 
Kimberly live. We took the boat into that town and we had to put a couple generators 
and fuel that boat up to get it ready to go to Icy Bay. 

Atty: Would that have been Cordova? 

EM: Cordova, yes, sir. 

Atty: And did, what happened with respect to the ALASKAN LEADER? Is that . .. 

EM: And what's that again? 

Atty: The ALASKAN, you came in on the NORTH PACIFIC? 

EM: We took the ALASKAN LEADER to Windy Bay where we anchored it up and got onto 
the NORTH PACIFIC. And took the NORTH PACIFIC into CordovlL 

Atty: And when you say ''we;'' who went into Cordova with you? 

EM: Me, Darren, and .. . I think it was just me and Darren. 

Atty: And ... 

EM: I think Duke might have came in with us too. I'm not ... I think Duke did come into 
town with us also. 

Atty: And was Duke another assistant guide? 
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EM: Yes, sir. 

Atty: And did you then, after picking up some generators and such, did you then proceed to Icy 
Bay? 

EM: Yes, we went back towards Windy Bay, met up with the ALASKAN ADVENTURE, and 
then we took off out of there and went to Icy Bay. 

Atty: And do you recall when approximately it was that you were back or you arrived in Icy 
Bay? 

EM: It was about, I want to say around 10 days before we had hunters come in. So I'm not, it 
was right around 10 days before we had· hunters come in. 

Atty: All right. And did you make then so)me preparations in Icy Bay for, in advance of the 
clients coming in? 

EM: Yes, sir. Yep. 

Atty: And then did you proceed to participate as an assistant guide for a period of time that 
spring of 2007 in Icy Bay? 

EM: Yeah. I think it was around five weeks I worked for them. 

Atty: And why did, why did work stop after five weeks? 

EM: That's when Darren's father, Jerry, had fallen overboard and drowned and Ijust, after 
that whole situation I didn't really want to work there anymore. 

Arty: And with regard to Jerry falling overboard, did yon, can you tell us what happened after it 
was discovered that he had fallen overboard as far as any contact with the city of 
Yakutat? 

EM: Once, we never had any contact with the city of Yakutat. I didn't or nQne ofus did until 
the day that we flew the body back into town and that's when I was brought from the boat 
at Icy Bay to Yakutat. Kimberly and Luke flew in with Jerry's body and then the 
aiIplane came back and picked me and Pam up and brought me and Pam back into town. 
And at that time I had walked over to the rental place in Yakutat where I rented a van and 
then I had driven to the police station to be interviewed also. 

Atty: "Let me stop you there. You've given some first names to us but Luke, is that, is his last 
name Barton? 

EM: Yes, sir. Luke Barton. 

-Atty: And then with regard to Pamela, is her last name Girdwood? 

3 
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EM: Yes, sir. 

~::" - . :- -_. - . . 

Atty: Did Luke and Kimberly come in a litlle bit earlier-on a plane? 

ED: Yeab, they flew in with Jerry's body. 

Atty: And was that through Yakutat Coastal? 

EM: Yes. 

Atty: And then when you arrived, you took the next, they ferry back out and brought both you 
and Ms. Girdwood in? 

EM: Yes. 

Atty: And you indicated that you, upon arrival at the airport, you went and rented a van? 

EM: Yes, sir. 

Atty: What happened then? 

EM: From me getting the van, the Yakutat [inaudible] informed me that Kimberly and Luke 
Barton were both at the police station which they gave me directions how to get there. I 
drove doWn there because they wanted, they said that the state cop wanted to get 
testimonies from us also of what happened that day and from that point I drove into the 
police station. We were probably there about an hour for, you know, Pam's testimony, 
my testimony. When I arrived there Kimberly was still getting interviewed and then once 
she come out, I can't remember which one went first, If it was Pam or me. I'm not 
exactly sure. And then after we were interviewed, Kimberly took all four of us to lunch. 
There was Kimberly, Pam, Luke, and myself and I drove them over to the place where 
we ate lunch. And from there, once we were done eating lunch, I brought her to the 
airport and I dropped her off. 

Atty: So did all four of you leave the police station together? 

EM: Yes. 

Atty: And this was after you had been interviewed, Ms. Girdwood had been interviewed, 
Ms. Rydell Byler had been interviewed? 

EM: Yep. And also Luke. Luke Barton had been interviewed also_ 

Atty: And Mr. Barton? Okay. And when you left the police station, you used the rented van 
that you had rented? 

EM: Yes, sir. 
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At!y: 'Wereyou drivmg? 

EM: Yes, I was driving. I was the only person registered to dn.ve the van. 

Atty: And you went to, you went some place to eat? 

EM: Yes. 

Atty: And then, from there where did you go? 

EM: I took Kimberly straight to Alaska Airlines where I dropped her off. 

Atty: And do you remember that pretty specifically? 

EM: Yes, sir. I remember like it was yesterday. I mean, everything that happened that, those 
two days of that incident is very clear in my mind. 

Atty: Did she have any luggage that she was taking or any baggage? 

EM: Yes, she had a couple, I think she just had a carry-on. She might have had one piece of 
luggage with some clothes because I knew she was flying, I think, back to Anchorage to 
do some stuff for Jerry. 

Alty: Mr. MacDonald, if a police officer has said that he gave a ride to Ms. Rydell to the 
airport, would that be true or false? 

EM: That is false. 

Atty: If a police officer said that during this ride he spoke to Ms. Rydell regarding taxes, would 
that be true or false? 

JB: Obj ection. 

EM: That's false. 

Judge: Lay your foundatioIL 

Atty: Well, ... 

Judge: How would he know? 

Atty: Because there was no ride. 

Judge: Lay your foundation. 

Atty: Okay. Mr. MaCDonald, you indicated that you were the one that gave Ms. Kimberly 
Rydell a ride as well as Ms. Girdwood and Mr. Barton? 

5 
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EM: Yes. ---"---,- -
- • • • .;:~----- - .-. + .-

Atty: And the police officer did not give her a ride to the airport? 

ill: Objection. 

EM: No, sir. 

Judge: I think the objection is to form. If you could clarify that on time, please. 

Atty: Okay. When, in relation to being at the police station, did you take Ms. Byler to the 
airport? 

EM: From the police station we drove about a block and a halfto the, there's a restaurantlbar 
that's right there in town where we ate lunch. From there we walked out of the barf 
restaurant and drove straight to Alaska Airlines where I dropped her off for her flight. 
From leaving the police station, I'd say from eating lunch to when I dropped her off was 
probably about an hour, hour and a half. 

Atty: And are you absolutely positive that that was the sequence of events? 

EM: Yes, sir. 

Atty: No further questions. 

ill: Helio, Mr. MacDonald. This is Jim Brennan, attorney for the City and Borough of 
Yakutat. Are you there, sir? 

EM: Yes, sir. 

ill: All right. And you and I spoke briefly on the telephone last night for the first time, 
correct? 

EM: Yes, sir. 

ill: All right, sir. Now, you indicated that there were two airplanes as r understand it that 
came out to Icy Bay to, on the heels of this unfortunate accident, correct? 

EM: Yes, sir. 

ill: And the first airplane took Kimberly and Luke Barton into Yakutat, along with the 
deceased? 

EM: Yes, sir. 

ill: And then that same airplane came back from Yakutat to Icy Bay to pick up yourself and 
Pam? 
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EM: Yes, sir. 

JB: And how long does it take for an airplane to fly from Yakutat to Icy Bay? 

EM: It's about an hour roundtrip, so it was about an hour from, once Kimberly got dropped 
off, it was about an hour from when I was dropped off in town. 

JB: All right. Does that include takeoff and landing? 

EM: Yes. 

JB: Okay. So, does that mean that you got into Yakutat about an hour later than they did? 

B.v[: An hour later, yes, sir. 

JB: All right. And then you walked over to rent a van? 

EM: Yes. 

JB: And then you rented the van, correct? 

EM: Yes, sir. 

JB: And how long did that process take you, roughly? I realize this has been a couple years 
but for you to ... 

EM: 15,20 minutes. 

JB: All right. 

EM: 

JB: 

EM: 

JB: 

EM: 

JB: 

EM: 

JB: 

You know, fill out the paperwork, for them to take down my credit card information, 
and ... 

Sure. And that includes your walk over to there after you got off the airplane? 

Yes. It's not very far over to that place. 

. Okay. And then you drove into the police station? 

Yes, sir. 

Did you go directly to the police station? 

Yes, sir. 

And, how long did that take you? 
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EM: It's only abO)!t, you know, it's hard'may: "I'mean, like you said, a couple of years but .. 

it's not that far, maybe five minut~: 'fhfte odour miles out to the airport from town.' 
I'm not exactly sure. 

JB: All right. So the total time you estimate you would have taken from . .. Here's what I'm 
trying to establish: How far, how many, how much time behind Kimberly Byler were 
you in arriving at the police station? 

EM: Probably about an hour and a half. 

JB: All right. And you say that it was the state cop that was taking interviews? 

EM: Yes, sir, 

JB: All right. It was not, do you know who Police Chief Nichols of the Yakutat Police, 
Public Safety Department is? 

EM: You know the name, it doesn't sound familiar but I remember meeting a couple other 
cops there but everything was handled by that state police officer that had flown in that 
morning, He was there when Kimberly and them arrived with the body. 

JB: All right. So when you were interviewed, excuse me. When you came into the station 
you indicated Kimberly Byler was being interviewed? 

EM: Yes. 

JB: And was that by the state cop? 

EM: Yes. 

JB: All right. It was not by Chief Nichols? 

EM: I did not see him in the room but I was out in the front of the police station which I could 
see back there. I did, I only saw one person come out of there. 

JB: And that was the state cop? 

EM: Yes. 

JB: Could you tell the difference between the state cop and the City and Borough of Yakutat 
police chief? 

EM: Oh, yeah. I mean, the state police had the state trooper coat and all this, you know, the 
Alaskan state trooper outfit on. It's different than the city cops. 
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EM: 

JB: 

EM: 

the airport? 

No. He interviewed all of us. I'm pretty sure Luke had already been interviewed. 
Kimberly was in the interview when we arrived there and then I'm not exactly sure who 
went first. I think Pam went first and then I went last. 

All right. But when you got there was Kimberly the first of the four of you to be 
interviewed by the state cop? 

I was not there. I know Luke was already done and Kimberly was still being interviewed. 
It was probably about 15 minutes there where she was still being interviewed that we 
waited. 

JB:. Ail right. And so am I correct then that after you finished all of your interviews with the 
state cop, the four of you went to lunch and then you drove Kimberly out to the airport in 
your van? 

EM: Yes, sir. 

JB: Thank you. No further questions. Oh, one question, your Honor. Do you recall now 
approximately what time of day that was? 

EM: The first flight came in, I want to say, to pick Jerry up, it was right around 9:00. So, 9:00, 
we got an hour and a half from when I got into town, So 10:30. I was, you know, with 
all the interviews that we had, they were probably I5-minute interviews, so with 15 
minutes left to wait, say about two and a halfhours, so it was 11:00, 11:30. 

JB: Ail right. Ifa State of Alaska Public Safety Report shows that Pam Girdwood was 
interviewed at approximately 13:10 hours, meaning, 1:10 in the afternoon, would that 
comport with your recollection? 

EM: That's around there, yes. 

JB: All right. Thank you. No further questions. 

Judge: Redirect? 

Atty: Mr. MacDonald, when you came t\J the station, you believe that Mr. Barton had already 
been interviewed? ' 

EM: Yes, he was. 

Atty: And Ms. Byler had not been, she was still in the room being interviewed at that time? 
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Atty: Okay. No further questions. 

Judge: All right then. May this witness be excused? 

Atty: Yes. 

Judge: All right. By that, we're going to hang up. Thank you, sir, good bye. 
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IN THE DISTRICT: COURT FOR THE STATE OF ALASKA . . ~ _ .. ". . 

FIRST JUDICIAL DISTIttCT AT ~A-ijD6 

The City and Borough of Yakutat, ' ) 

Plaintiff, 
VS. 

Alaskan Adventure Tours, Inc., 

Defendant. 

The City and Borough of Yakutat.. 

, Supplemental Complaint Plaintiff, 
vs. 

ABC Leasing, LLC and Kimberly Riedel
Byler, alkJa Kimberly C. Riedel, K.. 
Christina Riedel and/or Kimbedy Byler, 

) 
) 
) 
) 
) 
) 
) 

) 
) 

Case No: lJU-OS-434 CI 

) NOtICE OF FILING DEPOSITION 
) OF ROBERT COX 
) 
) 
) 
) 
) 
) 
) 

SUPl;!lemental Complaint Defendants. ) 

COMES NOW plaintiff City and Borough of Yakutat, by and through counsel;. 

Hedland Brennan & Heideman, and, pursuant to the Court's order during the May 11, 

2011 hearing herein on defendant's Motion for Relief from 1udgment, notices its filing 

of the transcript of the Deposition of Robert Cox, taken May 6, 2011, in Estate of 1erry . 

L. Byler. Plaintiff v. Alaskan Leader and Alaskan Adventure ToUIS. Inc" Defendants 

and City and Borough of Yakutat. Intervenor; in the United States District Court for the 

District of Alaska. Case No. 3:10-CV-00055-HRH. A copy of the deposition has also 

been e-mailed to Kevin Fitzgerald, counsel for defendant AAT herein on May 11, 2011, 

as directed by the court. 
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· RESPECTFULLY SUBMmBDthis 12th day of May, 2011. ~ 

HEDLAND, BRENNAN & HEIDEMAN 
Attorneys for Plaintiff City and Borough of Yakutat U 

CERTIFICATE OF SERVICE 
r hereby certifY that on the 12''' day of May. 20 II 
a copy of the foregoing was served via :'\ 
U.s: mail on: (l/JiI"\-\ N\- ,1lfl7J.tN./YIeMs J 

Kevin Fitzgerald 
Ingaldson. Maassen & Fitzgerald. P.C. 
813 W. 3'" Avenue 
Anchoraie. Alaska 99501-2001 

3000.77\487 

. Notice of Filing Deposition of Robert Cox Pag~2of2 

EXC.266 

~ 

m 

I 
~ 

i 
o 
~ 

~ 

~ 

~ 

ID 

~ 

' ID 

~ 

~ 



1 

2 

3 

IN THE UNITED STATE$''';Dis:T~i:c.'j'_ i;:OURT 

4 ESTATE OF JERRY L. BYLER, 

5 Plaintiff, 

6 vs . 

7 ALASKAN LEADER, Official 

No. 558637, its Engines, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Machinery, Appurtenances, 

etc., In Rem, and ALASKAN 

ADVENTURE TOURS, INC., in 

personam, 

Defendants, 

CITY AND BOROUGH OF YAKUTAT , 

Intervenor; 

IN ADMIRALTY 

Case No. 3:10-cv-00055-HRH 

DEPOSITION OF ROBERT COX 

Pages 1 through 122, Inclusive 

Taken: Friday, May 6, 2011 

Place: Juneau, Alaska 
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1 A. Correct. 

2 Q. Okay. So you arrive at the airport in D 

m 
3 Yakutat. What do you do next? 

4 A. I met with Chief Nichols. He gave me a 

5 ride to his office. ~ 
6 Q. Okay. And where did you first meet up 

7 with Chief Nichols? Was he waiting at the gate? m 

.6 
8 Did they have that security stuff you have to go 

9 there through and you have to stand outside? What 

10 was your memory? 

11 MR. BRENNAN : Objection. Leading. 

12 Q. You can go ahead and answer. 

13 A. I recall meeting up with Chief Nichols. 

14 I think he was out in the parking lot, i n his 

15 vehicle. He had just arrived. And I met with him 

16 out there at his vehicle and got in his vehicle. 

17 Q. Do you remember what kind of vehicle it 

18 was? 

19 A. No, I don't remember . I believe it was 

20 like a Bronco or Blazer-type vehicle, but I don't E 
21 know for sure. I don't remember, actually . 

22 Q. okay. Was anyone else with ~ 

~ 
23 Chief Nichols when you met him in his vehicle? 

24 A. NO. 

25 Q. Okay. What happened next? rn 

~ 
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12 

13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Well, he gave me a f!rd~to' his .. office . 
.-:- -:~:.~.~. - - -

We met -- we went to his -- to the police station. 

Q. Okay. And the vehicle that you rode 

in, I thin~ you said it might have been a Bronco. 

Did I understand that correctly? 

A. Yeah. That type, you know, an SUV type 

of a vehicle. That's what they have there, and 

that ' s why I'm saying that . But I do not actually 

have a specific memory of what vehicle he was i n. 

I don't know. 

Q. Okay. And when Chief Nichols picked 

you up at the airport, did you go straight to the 

police station, or did you stop and do anything 

else? 

A. We went straight to the police station. 

Q. Okay. And if you remember, is that 

like a long r ide? a short ride? 

A. No. It's not that long. of a ride. It 

maybe is, you know, four or five minutes at the 

most. 

Q. Did you and Chief Nichols discuss the 

death of Mr. Byler on the way into the police 

station? 

A. 

Q. 

We did. 

What do you recall of that discussion? 

IlL 

.-.-; 

EXC.269 



D 
-------
-' -. ~ •• t 

20 

0 
station. Wha thappens- -next;?-~~---- ' " -- " 

2 A. r got there. r met with one of the ~ 

U 
3 other officers that had been helping, a female 

4 officer. I believe her name was Rose or Rosie. 

5 Shortly after r arrived there, U 
6 Kimberly Byler showed up. They had -- she had 

7 somehow acquired their own vehicle. She drove up ~ 

~ 
8 and got out, came into the police station-. I spoke 

9 with her and spoke with another gentleman that she 

10 had with her, the two people that had already been ~ 
11 interviewed. 

12 And while I was speaking with ; 
0 

13 them, two more people arrived. Pam -- I can't 

14 remember her last name off the top of my head, but 

15 I ended up doing an interview with Pam. I believe U 
16 she was one of the -- she was the cook on the boat. 

17 And that's what happened next. D 
~ 

18 Q. Okay. You had mentioned that you'd 

19 spoken with an officer by the name of Rose. Do you 

20 recall what you and Rose spoke about? D 
21 A. Yeah. She had taken the photographs of 

22 the of Jerry Byler. And she talked with me D 
U 

23 about, you know, what she'd done, her photographing 

24 and the condition of the body and so forth. 

25 Q. Okay. Did you view Mr. Byler's body? ~ 
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1 

2 

3 

Q. 

you rode in? 

A. No, I don ' t. I don't recall t he 

4 vehicle. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Q. Before you left for the airport, did 

you See Ms. Byler leave the police station? 

A. Yes. She left before we did. 

Q. Okay. Did you see if she left with 

someone from the police department or someone else? 

What do you r emember? 

A. I recall they had their own vehicle. 

She left with this other vehicle that they had 

acquired in Yakutat . I don't know where they got 

it, but they had their own transportation at that 

15 point. And she left with some of the folks that 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

she had there with her. 

Q. Okay. And do you remember whether 

if she left with one person? two persons? ten 

persons? 

A. At least one other. I don't know how 

many she left with . 

Q. Okay. Male or female? 

A. I believe it was the male that she came 

with, but I don't know for sure now. 

Q. Okay . 

28 
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2 the record. 

3 MR . BRENNAN: All right. 

4 11:16 AM 

5 (Off record.) 

6 11:21 AM 

7 MR. WALLER: Back on the record. 

B BY MR. WALLER, 

9 Q. Okay. Sergeant Cox, you realize you're 

10 still under oath; correct? 

11 A. Yes. 

12 Q. A couple little details I need to fill 

13 in. Earlier you had mentioned, when you were at 

14 the police station, you saw Kimberly Byler come in. 

15 Do you remember that testimony? 

16 A. Yes. 

17 Q. Do you remember approximately what time 

18 of day that was? 

19 A. You know, I don't remember the time of ~ 
20 day, but it could probably be sorted out. I got 

U 
21 there, and it was within, you know, just five or 

22 ten minutes of me getting there on my ride from the ~ 

~ 
23 airport. Within five or ten minutes, she showed 

24 up. I wasn't there by' myself, speaking to Rosie 

25 and the chief for very long, and they came in; so 
~ 

~ 
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may have. I don't know. 

Q. And when you are arriving to 

investigate a death, wouldn't it be important for 

your local man to let you knew the location of all 

the witnesses? 

A. Well, yeah. And it was my 

understanding that she was going to be back at the 

office and I could speak with her there, and that 

this Pam was on her way, coming also. So it was my 

understanding that I was goi~g to meet with them 

all there at the police station. 

Q. And you got that understanding from 

Chief Nichols? 

A. Yes. 

Q. Do you recall wflat Ms . Byler looks 

like? 

A. Not off the top cf my head now. It's 

been too long. 

Q. Do you recall whether she was tall? 

short? Anything really unusual about her? 

A. No. If I had to make a guess, I think 

she has blond hair. But other than that -- she's 

white, and I think has blond hair. But other than 

that, I don't recall. 

Q. And in your investigation in dealing 
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1 all in evidence together. 

2 Q. All right. Mr. Waller indicated 

3 actually, in your answers to Hr. Waller's 

~ questions, you indicated that the standard 

5 destruction of evidence by the troopers would occur 

6 in conjunction with filling out a form that showed 

7 the evidence that was destroyed? 

8 

9 

A. 

Q. 

Yes. 

I can tell you that that form in tl1is 

10 case indicates that there were six CDs destroyed. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

Okay. 

And how many CDs did you receive frcm 

the City and Borough of Yakutat? 

A. I believe I had five CDs from Yakutat . 

Plus my CD would have been all six. 

Q. Okay. And by "my CD" being the sixth 

CD, which one do you mean? 

A. The one that I ~ad created, putting in 

the photos that Kimberly Byler had sent me. 

Q. All rigl1t. When did you first learn 

that the body of Jerry Byler would not be going 

north on the northbound flight to Anchorage, but 

23 was going to have to go southl::ound to Juneau? 

24 

25 

A. Chief Nichols told me that when I 

arrived in Yakutat . 
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Q. All right. Did he tell you that in the 

car ride back to the station , or do you know? 

A. I believe that's where he told me, yes. 

Q. Al l right. 

MR. WALLER: Jim, can I request a 

quick break? I'm sorry. I need to step out just 

f or a minute . 

five? 

MR. BRENNAN: That's fine. Take 

MR. WALLER: Yeah. 

MR. BRENNAN: Okay. 

MR. WALLER: If we could go off 

record, that would be great. 

12:02 PM 

(Off record. ) 

12:05 PM 

MR. WALLER : Back on the record. 

18 BY MR. BRENNAN: 

19 Q. All right. Mr. Cox, you indicated that 

20 you h ad discussion with other law enforcement 

21 

22 

23 

24 

25 

officials while you were in Juneau, before you went 

to Yakutat, regarding Darren and Kimberly Byler; is 

"that correct? 

A. Yes. 

Q. Do they have -- and I'm going to ask 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU 

The City and Borough of Yakutat, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
Alask'an Adventure Tours, Inc., ) 

) 
Defendant. ) 

_________________________ ) Case No. IJU-08-434 CI 

The City and Borough of Yakutat, 

vs. 

Supplemental Complaint 
Plaintiff, 

ABC Leasing, LLC and Kimberly 
Riedel-Byler, a/k/a Kimberly C. 
Riedel, K. Christina Riedel and/or 
Kimberly Byler, 

Supplemental Complaint 
Defendants. 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

) 

------------------------------) 
NOTICE OF FILING ORIGINAL DECLARATION OF KXMBBRLY BYLER 

Come now defendants and supplemental complaint 

defendants, by and through undersigned counsel, and give 

notice of, the filing of the original notarized DECLARATION 

OF KIMBERLY BYLER attached hereto. 

City V4 Alaskan Adventure 
Case IJ1J-OS-434 CI 
Notice 
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Dated at Ahcnorage; -Alaska May 23, 2011. 

CgRTIFI~g OF SERVICE 

INGALOSON, MAASSEN & 
FITZGERALD, p.e. 
Attorneys for Defendants 

The undersigned hereby certifies that on 
the i. a dlly of -=-,=!"YY\O::~"~~4--:------' 
201\ • a copy of the £08eg01ng was 
sent t~ t he following via: 

l ~.~. Mail, First Class , Postage Prepaid 
( J "Mid-Deli very 
( J Fa:< to l78-0B71 
( J Fed"r"l E:':press 

Ms. :-Jdr,." E. H~"'!ideman, Attorney 
JaRl6S or. Brf'.mnan, Esqui re 
Hedldnd~ er~lIn.:.n , HeidelRan, PC 
1221 ' iie~" Ninth Avenue. suite 300 
Anchoca9~, AK 99501 

Pleading\Notice re Declaration.doc 

Clty v. Alaskan Adventure 
Case 1JU-08-434 CI 
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IN TIlE SUPERIOR COURT FOR TIm STATE OF ALASKA 
FIRST JUDICIAL DISTRICT AT JUNEAU 

The City and Borougb of Yakutat, . 

Plainlitr: 

v. 

Alaskan Adventure Tours. Inc:.. 

Defendant Case No. IJU-08434 CI 

DECLARATION OF KDWBERLY BYLER 

I. Kimberly Byler. declare as fuUows: 

I. I have reviewed the deposition 1Ianscript of retired Alaska State Sergeant 

Cox. His memory is incorrect ana: couple of minor points, but he confinns my testimony 

, -and contradicts Chief Nichols of the City and Borough of Yakutat ("CBY") in some 

significant respects. 

2. Sergeant Cox testified that he was picked up at the airport by Chief 

Nichols. He was told by Chief Nichols on the way to the police station !hall was at the 

police station where he could interview me. This is exactly the opposite of Chief 

Nichols' testimony at trial, where he said that he had dropped me off at the airport whlle 

picking up Sergeant Cox. Chief Nichols either lied to Sergeant Cox or he lied at trial. 

Both stories can't be righL In fiu:t, I was at the police Station awaiting Sergeant Cox's 

arrival, as I was the key peraon in the Trooper investigation. 

3. Sergeant Cox testified that he was picked up at the airport by Chief 

Nichols and was taken back to the airport by him. Chief Nichols didn't remember any of 

this at trial or in his n:cent deposition in the federal case. I don't understand how he 
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could remember my ride to the airport, yet he did not remember anything about Sergeant 

Cox' trips to and from the airport. 

4. Seigeant Cox also said that he was told by Chief Nichols on the way to the 

police station that Jeny's body was not going nortb, but was going south to Juneau. CBY 

claimed in its opposition that Chief Nichols took me 10 the airpol1 in a rush after my 

phone call at 12: 18 ptlI to make the northbound fliahl. I was not goil)g a different 

direction than leny's body, obvioualy, so this is anotherconlradiction In CblefNichols' , 

testimony. In fact, Chief Nichols told me in the recorded Interview that I was not going 

to make the northbound flight. I accepted that, and had no intentions of going north, but 

planned to go south with Jerry's body to Juneau. Sergeant Cox confinns that Chief 

_ Nichols knew that when they met at the airport, so CBY's recent story about rushing me 

to thealrpOI1 to go north isjust that, a story, without asbred of truth. The CBY phone 

records have made it impossible for CBY to develop a story that can acc:ommodate both 

the phone records and Chief Nichols' claims about taking me to the airport. 

5. Sergeant Cox testlfaed .that I was not at the police station when be arrived, 

but arrived with Brian Barton 5 or 10 minutes after him in a rented vebicle. In filet, he 

probably has us confused with Pam Girdwood and Eddie McDonald, who arrived a short 

time after Sergeant Cox did. They came on a 1ater flight from Icy Bay and Mr. McDonald 

rented a van. Brian and myself were taken to the station by the CBY police and did not 

rent a vehicle. Mr. Barton was deposed in the federal court action this week and 

confirmed that neither he nor I ever left the police station until after Sergeant Cox arrived 

and completed his work. The four ofus left together in Mr. McDonald's rented van at 

that time. 
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6. The phone records show thai: I was on the phone at the station at II :58 am 

and again from 12:10 pm until 12:18 pm. In CBY's second version of the stoll', after 

their own phone records were revealed it claims that Chief Nichols took me to the airport 

after that call ended. If Sergeant Cox gol off the plane at II :S7 am and drove straigbt to 

the stiltion, which took 4 or S minutes, he would have arrived before the calls ended, and 

before I went to the airport with ChIef Nichols. I could not have done all of that IIId sliD 

made it bacIc. in time to be seen by Seraeant Cox within S or to.minutes after he arrived, 

as he testified. Cox, p. 48,lines 12-25. In their first version,ofcowse, I was at the 

airport when Sergeant Cox arrived as Chief Nichols testified· to in the Juneau Trial. 

Whichever version you like, Sergea."ll Cox contradicts them both. 

7. Sergeant Cox testified thai: he never spoke with my husband about this 

matter. This is a minor point, but again, he is mistaken. I attach our phone records, that 

show a 4 minute phone call to Trooper Cox on November 19,2010. In IIIU' event, there is 

nothing in my husband's statements about his conversation with Sergeant Cox that 

Sageant Cox contraaJcted in his deposition. 

8. Mr. Barton testified in his deposition this week that he had 100 p1wtos on 

his camera when Chief Nichols downloaded them onto his computer, some of which may 

.have been of my father in law, Jell)' Byler. Chief Nichols showed them to me In my 

interview at the police station, and I discussed them on the recording of IllY. interview. 

Our computer expert has said that those 100 photos should still be on CBY's computer 

back-up hard drives. Those photos will prove that I was interviewed after Mr. Barton, 

which will prove thaI the interview reconfinp bave been edited, as the versions produced 

by CBY on the eve of trial in this case place my polioe station interview before Mr. 

Barton. There is also new forensic evideoce that has just surfaCed In the lasl two days 
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that will prove the download time of the photos into Chief Nichols computer have been 

altered. We have received this information through a forensic review of the boat photo 

discs. We need access to !he computers to prove this. 

9. Mr. Barton first testified in his deposition that he was interviewed before 

me at !he police station. which is co/llr8ly to what CBY has said. Later, he said he 

couldn'l remember who was interviewed first. Luke Barton told me over a )'CIIt ago 

during a phone conversation that he Was definitely Interviewed first and he was positive 

of that fact. The recorded interviews produced by CBY have a two minute gap between 

the end of my secrel contact interview IIIId my interview at the station. Mr. Barton 

testified thai !here was a 1 S to 20 minute gap between !he time we arrived at the station 

and the tirst interview, and that I was on the phone before;my interviews were done. 

Theie is no way that only two minutes passed between those two inteiviews. They have 

been doctored, and we need the computers reviewed to prove it. 

10. CBY got the benefit ofhavlng its Chief of Police testify to thlll88 that 

never happened. IfCBY didn'l think they needed a law enf_1 officer to prove 

their case, CBY would not have used his perjured testimony in the first place. Only later 

did we discover evidence thai Chief Nichols sworn testimony was demonstrably fiI\se. I 

only ask that I get a fair trial, where the jury gets a chance to hear this new evidence that 

clearly shows that CBY misled the jury in its effoI1s to win the case. The fraudulent 

conveyance judgment against me and my company is a very serious problem for myself 

and the business. It rests on false testimony from a police chief that testified 2 separate 

days in 4 days of witness testimony in your courtroom. The adverse impact on myself 

and my company from this judgment will follow me for the rest of my life. We deserve 
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the chance to clear our 1IlID\e. I plead with you to allow me a fiur IriaI or reverse this case 

fur fraud and misconduct committed by CBY. 

I declare under the penalty of perjury under the laws of the United States of 

America that the foregoing is true and correct. 

DATED this ,90 day of May, 2011. 
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IN THE SUPERIOF, COURT FOR THE STATE OF ALASKA 

FIRST JUOICIAL OISTRICT AT JUNEAU 

The City and Borough of Yakutat, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Alaskan Adventure Tours, Inc., ) 
) 

Defendant. ) 

11-----------------) Gase Nt? lJU-08-434 CI 
) 

The City and Borough o'f Yakutat, 

vs. 

Supplemental Complaint 
Plaintiff, 

ABC Leasing, LLC and Kimberly 
Riedel-Byler, a/k/a Kimberly C. 
Riedel, K. Christina Riedel and/or 
Kimberly Byler, 

Supplemental Complaint 
Defendants. 

) 
) , 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

---------------------------) 
OPPOSITION TO MOTION TO STRIKE AND 

MOTION TO SUPPLEMENT THE RECOlU) 

Since the time of the oral argument in this matter, 

there have been ' a number of new developments in the federal 

action in addition to the deposition of Sergeant ~ox. Since 

that time, Brian Barton and Eddie McDonald have also been 

deposed, and CBY has produced original downloads of the photos 

taken by Mr. Barton. The McDonald transcript has not yet b~en 
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received, but those de~o.sItIc)ns' 'and the 4 photos have revealed 

the following: 

1 . Brian Barton testified that Chief Nichols 

downloaded approximately 100 photos directly into his computer 

during Barton's interview by Nichols on May 15, 2001. In his 

deposition, Chief Nichols swore that he downloaded only four 

photos during Barton's interview. The default numbers assign'ed 

by the computer to the ~our Barton photos produced by CBY are 

numbers 15, 16, 11 and 18 , The computer record search produced 

by CBY's computer expert, Matthew Joy, produced no photos from 

Mr. Barton ' s camera, let alone four, IB or laO. AAT's computer 

expert has advised that the 100 photos should still be on the 

computer if it 'hasn't been altered. 

2. , The four Barton photos were downloaded into the 

CBY computer at 11:59 ' am on May 15, 2001. The transcript of 

the Barton interview, which supposedly began at 11:15 a .m. , 

sets forth the discussion between Chief Nichols and Mr. Barton 

concerning the downloaa of the ~hotos in the early part of the 

interview. The interview supposedly ended at 11:26 a.m., a 

fuli half hour before the photos were downloaded. Either the 

times on the computer are wrong, or Chief Nichols' testimony is 

wrong. 
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3. Sergeant CQi:'~tiisi::i.fied that he was picked up at 

the airport by Chief Nichols. His plane arrived at the gate . at 

11:57 a.m. and it is approximately a five to eight minute ride 

to return to the police station. It would have been impossible U 
for Chief Nichols to download the photos at 11 : 59 a.m. when he 

was at the airport to pick up Sergeant Cox. Again, there is an 

obvious inconsistency between the physical evidence and Chief 

N,ichols' testimony. 

4 . CBY has had the benefit of access to the CBY hard 

drives, but AAT has not, so the statements of CBY's expert, 

Matthe·w Joy, have not been tested or confirmed by AAT's 

computer expert. 

5.. Brian Barton testified that he was interviewed 

before Kimberly Byler, ' but later said he did not remember the 

order of interviews. However, he does remember that it was 15 

or 20 minutes before either he or Ms. Byler were interviewed. 

Either way, the timeline produced by the interview transcripts, 

which only allowed for two minutes between the end of Ms. 

Byler's first interview and the start of the second interview, 

is inconsistent with this testimony. Mr. Barton also testified 

·that he observed MS. Byler on' the phone making calls before she 

was interviewed. This statement is consistent with the CBY 

phone records and AAT'S assertions of the order of the 

:City v. Alaskan Adventure 
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interviews, but inconsl ste'nt with the information contained in ' 

the interview recordings_ 

6. Mr . McDonald testified in his very recent 

deposition that his interview was recorded by Alaska State 

Trooper Robert Cox. He also testified that CBY's counsel 

called him before his deposition and told him that that Cox's 

recording device did not have batteries in it during the time 

of his interview. 

7. Mr. McDonald testified when he arrived at the 

Yakuta t police station that he saw Brian Barton standi,ng 

outside smoking a cigarette. He learned that Brian Barton had 

already been interviewed by Chief Nichols. Upon entering the 

front door to the police station, he witnessed Kimberly Byler 

still being ' interviewed by Chief Nichols through the glass wall 

of his office. This is inconsistent with Chief Nichols' 

testimony and the interview transcripts. 

CBY sought and obtained permission to supplement the 

record with the testimony of Sergeant Cox. AAT seeks the 

opportunity to do the same with the recent testimony from the 

other witnesses. 

It is obvious that the evidence on the subject is 

still being developed. AAT moves the court for a chance to do 

further discovery. The CBY computers need to be reviewed and 
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'analyzed by an expert tq ,get to the bottom of the story, 

However, it is clear, even without them, that there are serious 

problems with the testimony of Chief Nichols. 

Dated at Anchorage;- Alaska June 2.; 2011, 

INGALDSONf MAASSEN & 
FITZGERALD t" p .• ,c. 
Attorneys for Def~,~dants 

.. .. .. ' I: , 

The undersigned hereby certifies that on 
tlle:1. day of ~,,,(£.,.' L:·.iOw...:g,~·i!;,,'.~.,.... ___ --'" 
20 II ,a copy of tile foregoing was 
sent to tile £01101.,1ng via.1 

( Vu~ S. Mail, First Class,; Postage Prepaid 
( J Hand-Delivery 
( (l..4ax to 278-0817 
[ I Federal Express 

Ms._ Sara E1 Heidema~:t. A.ttQ;rney 
James T.l" Brennan" EsquiJ:$. 
Hedland, Brennan« Heideman., PC 
1227 West !lintll Avenue,; Suite 300 
Anclloragei. AK 99501 
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