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310K Street, Suite 200
Anchorage, AK 99501

A Private Civil Rights Firm
Fricne: (907) 264-6434 « Fax: (B66) 813-8645

Northern Justice Project, LLC

JANET HUDSON, on behalf of herself )

and all others similarly situated, )

: )

Plainiiffs, )

)

V. }

)

CITIBANK (South Dakota) NA, 3

ATLASKA LAW OFFICES, INC, and
CLAYTON WALKER,

)

) .

) Case No. 3AN-11-9196CI
Defendants. )
)

FIRST AMENDED CLASS ACTION COMPLAINT

COMES NOW Janet Hudson, by and through counsel, the Northern Justice

Project, LLC, and 23 her First Amended Complaint against the defendants alleges
and requests relief as follows:

INTRODUCTION

1. Defendants have a pattern and practice of seeking attorney’s fees against

defaunlted consumers in debt collection cases that grossly exceed the amount allowed

under the Alaska Rules of Civil Procedure. Defendants’ practice violates Alaska's

Unfair Trade Practices and Consumer Protection Act (“UTPA™), AS 45.50.471 et seq.

This class action is brought to put an end to defendants’ illegal practice.

FIRST AMENDED CLASS ACTION COMPLAINT
Janet Hudeon, et al. v. Citibank (Sowuth Dakota) N4, et al,, Case No. 3AN-11-9196 CI
Page 1 of 8
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310 K Street, Sulte 200
Anchorage, AK 99501
Phone: (907) 264-6634 » Fax: (866) B13-8445

JURISDICTION AND VENUE
2. This Court has jurisdiction over this action pursuant to AS 22.10.020.
3. Venue is proper under AS 22.10.030 and Civil Rule 3(c).
PARTIES

4. Plaintiff Janet Hudson is a resident of Kenai.

5. Defendant Citibank (South Dakota) NA (“Citi”) issues credit cards to
numerous Alaskan consuiners.

6. Alasks Law Offices, Inc. (“ALO™) is an Anchorage law firm which
regularly engages in the collection of debts. ALO is a “debt coliector” under the UTPA
and the federal Fair Debt Cdllection Practices Act (“FDCPA”). ALO regularly
represents Citi in debt collection cases filed in Alaska’s courts.

7. Clayton Walker is a lawyer in Anchorage, the owner of ALO, and a
“debt collector” under the UTPA and the FDCPA. Walker regularly engages in the
collection of debts.

FACTS AND GENERAL ALLEGATIONS
8. Defendants sued plaintiff for an alleged credit card debt in February
2010 1n Kenai District Court, Case No. 3KN-10-1139 CI. Defendants averred in
their complaint that plaintiff owed Citi $24,170.20,

9. Plaintiff did not respond to the complaint and, on February 3, 2011,
defendants moved to default plaintiff. In moving to default plaintiff, defendants filed
an Affidavit of Actual Atiorney Rees (hereafter “Affidavit”). In their Affidavit,
FIRST AMENDED CLASS ACTION COMPLAINT

Janet Hudson, et al. v. Citibank (South Dakota) NA, et al,, Case No. 3AN-11-3196 CI
Page 2 of 8
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defendants averred that their “actual attorney fees charged in this case are $4,834.05.”
Defendants further averred that “$4,834.05 exceed the Alaska Civil Rule 82
undisputed attorney’s fees defanlt rate of 10%. Accordingly, the attorney’s fees under
Alaska Rule 82 should be $2417.02.7

10. Plaintiff is informed and believes and thersupon alleges that th=
$4,834.05 in “actual attorney fees” averred by the defendants in the Affidavit were
based upon a 20% contingency fee agreement between ALO/Walker and Citi.

11. Based on defendants’ Affidavit, the court awarded Citi $2417.02 in
attorney’s fees against the plaintiff.

12.  Under Alaska Civil Rule 82(b)(4), when judgment is entered by default,

a plaintiff may recover “ifs reasonsble actual fees which were necessarily incurred”
or 10% of the judgment, whichever is less.

13. It is well settled under Alaska law that a contingency fee agreement is
not a proper measure of the “reasonable actual f;:es” incurred by & party in a lawsuit.
Rather, “reasonable actual fees” must be determined according to the number of hours
actually worked on the case and the ettorney’s reasonable hourly rate.

14.  Defendants’ Affidavit injured plaintiff. By wrongfully basing its “actual
attorney fees” of $4,834.05 on a contingency fee agreement, as opposed to the number
of hours typically spent by debt collecting lawyers in prosecuting a consumer default
{ie. less than 2 bours), defendants obtained a radically inflated judgment against
FIRST AMENDED CLASS ACTION COMPLAINT

Janet Hudson, et al. v. Citibark (South Dakota) N4, et al., Case No, 3AN-11-9196 CI
Page 3 of §
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Phone: (507) 264-6634 « Fax: (866) 813-8646

plaintiff. That is, defendants obtained & fee award of $2417.02 instead of
approximately $250.00.

15.  Plaintiff is informed and believes that defendamts have filed hundreds of
similar affidavits in Alaska’s courts over the past several years, injuring hundreds of
other Alaskans in the same way that they injured plaintiff.

16. By seeking and collecting attorney’s fees in excess of the amount
permiited by law, defendants violated the UTPA.

CLASS ACTION ALLEGATIONS

17.  Plaintiff brings this complaint on her own behalf and on behalf of all

persons similarty situated, pursuant to Rule 23 of the Alaska Rules éf Civil Procedure.

18. The class is defined as: All individuals against whom defendants

" obtained a default judgment including attomey's fees since July 15, 2009.

16.  All requirements of Rule 23(a) are met in this case. Specifically,

a. The class is so numerous that joinder of all members is
impracticable. The number of individuals in the above-defined class, although
presently unknown, is believed to be in the hundreds.

b. There are questions of law or fact common to the class: Whether
defendants violate the Alasks Rules of Civil Procedure and/or the UTPA by
obtaining attorney fees against defaulted consumers in the aforesaid fashion,

c. The claims of the representative party are typical of those of the

class.

FIRST AMENDED CLASS ACTION COMPLAINT
Janet Hudson, ef al. v. Citibank (South Dakota) N4, et al,, Case No. 3AN-11-9196 CI
Page 4 of 8
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d. The representative party will fairly and adequately represent the
class. Neither the representative plaintiff nor her counsel have interests which
might eanse them not to vigorously pursue this action.

20.  Certification of a class under Alaska Civil Rule 23(b)(3) is appropriate
because:

a. The questions of law or fact common to the members of the class
predominate over any questions affecting only individual class members; and

b. A class action is superior to other available meth-ods for the fair
and efficient adjudication of this confroversy since: (1) the class is readily
definable and should be easily identified by examination of defendants® records;
(2) prosecution of this case as a class action will eliminate the possibility of
repetitious litigation and will provide redress for claims which otberwise would
be too small to support the expense of individual litigation against defendanis;
(3} undersigned counsel are aware of no other pending class actions regarding
the subject matter in this case; (4) 1t is desirable to concentrate the litigation of
these claims in Anchorage because, upon information and belief, the majority
of class members are in Anchorage; and (5) there are no problems which will
make this case difficult to manage as a class action.

COUNT &: VIOLATION OF UTPCPA
21,  Plaintiff repeats and mcorporates by reference the allegations in each of
the preceding paragraphs.
FIRST AMENDED CLASS ACTION COMPLAINT

Janet Hudson, et ol v. Citthank (South Dakeia) N4, et al,, Case No., 3AN-11-9196 CI
Page 5 of 8
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22. By seeking and collecting attorney’s fees in excess of the amount
permitted by law, defendants have violated the UTPA.

23. Plaintiff and the putative class members have been injured by
defendants’ unfair actions.

24.  Plaintiff and the putative class members ars entitled to actual apdior
statutory damages.

25.  Plaintiff ax;d the putative class members also seek an injunction against
defendants in accord with the UTPA whereby defendants are ordered to cease and

desist from their illegal conduct; ordered to file corrected judgments; and ordered to

disgorge to all class mernbers any and all illegal fees that were obtained.

COUNT II: DECLARATORY RELIEF AND INJUNCTIVE RELIEF

25,  Plaintiff repeats and incorporates by reference the allegations in each of
the preceding paragraphs.

26.  Plaintiff contends that defendants® practices violate the Alaska Civil
Rules and the UTPA. Defendants deny the same. This Court should enter declaratory
and injunctive relief on the parties’ dispute and should order defendants to cease and
desist from their illegal conduct; order defendants to file corrected judgments; and
order defendants to disgorge to all class members any and all illegal fees that were

obtained.

FIRST AMENDED CLASS ACTION COMPLAINT
Janet Hudson, et al. v. Citibank (South Dakota} NA, et al., Case No. 3AN-11-9196 CI
Page 6 of 8
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PRAYER FOR RELIEF

WHEREFORE, plaintiff prays the Court to order a speedy hearing and advance
this matter on the calendar, pursuant fo Civil Rule 57(g), and award the following
relief:

(1) Certification of the propossd class;

(2)  Declaratory and injunctive relief as prayed for above;

(3) A judgment awarding plaintiff and the class members three times their

actual damages or statutory damages, whichever is greater;

(4)  Anaward to the plaintiff of her costs and expenses of litigation;

(5) An award to piaintiff of her full attomey’s fees; and

(6) Any such other and further relief as this Court may deem just under the

circumstences.

DATED: Au. 2, Joir  NORTHERN JUSTICE PROJECT
¢ Attorneys for Plaintiff

ot

. Davis, IT., AK Ber No. 9412140
¢ Dudukgian, AK Bar No. 0506051
Ryan Fortson, AK Bar 0211043

FIRST AMENDED CLASS ACTION COMPLAINT
Janat Budson, et ol v. Cltibank (South Dakotg) NA, ef al., Case No. 3AN-11-9196 CI
Page 7 of 8
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CERTIFICATE OF SERVICE

I hereby certify that on this date a true ,
and correct copy of the foregoing was
served via U.S. Mail on:

Alaska Law Offices Inc
921 W. Sixth Avenue, Suite 200
Anchorage, AK 9950}

Clayton Walker
921 W. Sixth Avenue, Suite 200
Anchorage, AK 99501

Vikram Pandit, CED
CitiBenk (South Dakota) NA
425 Park Avenue, 7™ Floor
New York, NY 110043

FIRST AMENDED CLASS ACTION COMPLAINT
Janet Hudson, et al. v. Citibank (South Dakota) N4, et al,, Cass No. 3AN-11-9186 CI
Page 8 of B
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Northern Juslice Project, LLC

A Private Civil Rights Arm

310K Street, Sulte 200
Anchomge, AK 97501

Phone: (907) 264-6634 « Fax: (866) B13-8645

CERTIFICATE OF SERVICE

1 hersby certify that on this date a true
and correct copy of the foregoing was
served via T).5. Mzil on:

Jon S. Dawson

Davis Wright Tremaine, LLP
701 W, 8th Avepne, Suite §00
Anchorage, AK 99501

Attorney for Citibank, N.A,
Marc G, Wilbelm
Richmond & Quinn

360 K Street, Suijte 200
Anchorage , AK. 99501

Attorney for Alaska Law Offices, Inc.
OV alk)e

FIRST AMENDED CLASS ACTION COMPLAINT
Janet Hudson, et al. v. Citibank (South Dakoia) N4, et al, Case No. 3AN-11-9196 CI

Page 8 of 8
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Attorneys for defendant Citibank, N.A.,
successor to Citibank (South Dakota), NA.

IN THE DISTRICT COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JANET HUDSON, on behalf of herself
and all others similarly situated,

Plaintiffs,
VS.
CITIBANK (South Dakota) NA,
ALASKA LAW OFFICES, INC. and
CLAYTON WALKER,

Defendants. Case No. 3AN-11-09196 CI

{

¥ 3‘ MOTION OF DEFENDANT CITIBANK, N.A.. SUCCESSOR IN
INTEREST TO CITIBANK (SOUTH DAKOTA), N.A.. TO COMPEL
ARBITRATION AND TO STAY ACTION

Defendant Citibank, N.A. ! (“Citibank™), through its undersigned attorneys, hereby
moves pursuant to Federal Arbifration Act, 9 U.S.C. §§ 1, et seq. (the “FAA™), and AS §
09.43.020 and 09.43.150, for an Order compelling plaintiff Janet Hudson (“Plaintiff™) to
arbitrate her claims in this action on an individual (i.e., non-class, non-consolidated)
basis, and to stay the instant action pending the outcome of the arbitration proceedings,
pursuant to the valid, enforceable and. irrevocable agreement to arbitrate between Plaintiff

and Citibank that encompasses all claims brought by Plaintiff. This motion is supported

! Effective July 1, 2011, Citibank (South Dakota), N.A. merged into Citibank, N.A.

10
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by the Memorandum in Support, the Affidavit of Cathleen A. Walters and the Request for

Judicial Notx emth, and by pleadings and record herein.
DAVIS WRIGH'I‘ 'IREMA]NE LLF

NP ka Bar Assoc. #8406022
Certificate of Service

On the 22faay of August, 2011, 2
true end correct copy of the faregoing
document was sent by courier to the
following parties:

James J. Davis, Jr.
Northern Justice Project
310 K Street, Suie 200
Anchorage, AK 99501

Marc Wilhelm

Richmond & Quinn PC
360 K Street, Suite 200
Anchorage, AK 99501

o Ma Gunbers

MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v. Citibank (South Dakota) NA, Case No, 34N-11-09196 Ci

Page2 of2
H 000306
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA P20
THIRD JUDICIAL DISTRICT AT ANCHORAGE Hasm ey Fik: e
» i - d
JANET BUDSON, on behalf of herself and all ) CLERY Tos
.« v ' LR T,”HL [-‘-3 T e
others similarly situated, ) By URTs
Plaintiffs, g CRITY T
) Case No. 3AN-11-09196-CI
V. )
CITIBANE. (SOUTH DAROTA), N.A., g
ALASKA LAW OFFICES, INC. and )
CLAYTON WALKER, )
Defendants.
47} AFFIDAVIT
STATE OF NEW YORK.
COUNTY OF QUEENS

BEFORE ME, fhe undersigned authority personally appearsd CATHLEEN A.
WALTERS who being over the age of 21 and upon being first duly sworn, deposes and
says:

1. My name is Cathleen A. Walters and 1 am over the age of 21, bave never
been convicted of a felony, and am competent to testify to the staternents set forth in this
affidavit. I am & Senior Vice President of Citicorp Credit Services, Inc., a servicing
company for Citibank, N.A., successor to Citibank (South Dakota), N.A (“Citibank™), the
issner of Plaintiff Janet Hudson’s (“Hudson™) credit card account at issne in the above-
referenced action. Citibagk is a national banking association with its principal place of
business in South Dakota. I have been employed by Citicorp Credit Services, Inc. or its
predecessors for approximately 15 years. Since 2000, my responsibilities at CCSI have
included creating, maintaining and distributing credit card agreements and change-in-

temnms notices to Citibank cardmembers.

2 000273



I F'?J.

2. In my capacity as Senior Vice President, I have knowledge and access to
information in the normal course of business regarding the practices of Citibank and
certain of its affiliates with respect to the channels by which notices are sent om behalf of
Citibank to cardmembers. I also have knowledge of, and am generally familiar with, the
ongoing credit card business operations and practices of Citibank. I have access to the
business records relating to credit card accounts issned by Citibank, inclnding the credit
card account issued to Ms. Hudson.

3. The exhibits to this Affidavit are all true and correct business records
created and maintained by Citibank, or its affiliates, in the course of regularly conducted
business activity, and as part of the regular practice of Citibank to create and maintain
such records, and also wers made &t the time of the act, tramsaction, occurrence or event
or within a reasonable time fhereafter. Certain information on the Exhibits has been
redacted to protect Ms. Hudson’s privacy. The statements set forth n this affidavit are
true and correct to the best of my knowledge, information and belief. Except where
based . upon information provided by persons working under my direction and
supervision, the statemnents confained herein are based on my personal knowledge or
review of Citibank’s records, including records pestaiming to Citibank’s records of a
Citibank credit card account issued to Janet Hudson.

4. Citibank’s records reflect that there is a Citi Driver’s Edge Platinum Select
Card — Options Rbts Account ending m 9673 issmed in Ms. Hudson's name (the
“Account”). Like any other credit card account, Ms. Hudson’s Account is subject to

written terms and conditions that are reflected in a Card Agreement, as amended from

13 000274



VP

time to time. Attached hereto as Exhibit 1 is 2 copy of the form of Card Agreement that
was sent to Ms. Hudson when the Account was opened in Apri] 1999.

5. In October 2001, Citibank caused to be mailed to Ms. Hudson a Notice of
Change-in-Terms (the “Arbitration Change-in-Terms™) with her October 2001 periodic
statement for the Account. A true and correct copy of the Arbitration Change-in-Terms
for the Account is attached hereto as Exhibit 2 to this Affidavit. The Arbitration Change-
in-Texms changed the Card Agreement for the Account to provide that disputes regarding
the Account would be resolved through arbifration if Ms. Hudson or Citibank so elected.

6. Based upon my review of Ms. Hudson's Account records, I have
ascertained that Ms. Hudson received the Arbitration Change-in-Terms with her October
2001 statement. Pursuant to the Card Agreement, Citibank cansed a statement for the
Account to be printed each month (other than months in which no statement may have
been required under applicable law), and mailed to Ms. Hudson’s then current billing
address in Poplar Bluff, Missowi. In October 2001, a monthiy periodic statement for the
Account, along with the enclosed Arbitration Change-in-Terms, was mailed to Ms.
Hudson’s address. A true and correct copy of the statement transaction detail sent to Ms.
Hudsorn on her October 2001 statement for the Account is attached hereto as Exhibit 3 to
this Affidavit (the “October 2001 Statement™) (redacted for privacy). A special message
was printed on the face of the October 2001 Statement, stating as follows:

PLEASE SEE THE ENCLOSED CHANGE IN TERMS NOTICE FOR

IMPORTANT  INFORMATION ABOUT THE  BINDING

ARBITRATION PROVISION WE ARE ADDING TO YOUR
CITIBANK CARD AGREEMENT.

14 | 000275



Attached as Exhibit 4 to this Affidavit is a true and correct copy of a printout of the
computer screen from the records for Ms. Hudson’s Account that reflects that the
Arbitration Change-in-Terms was sent to Ms. Hudson (redacted for privacy).

7. Furthermore, in November 2001, 2 monthly periodic statsment for the
Account was mailed to Ms. Hudson’s address. A true and correct copy of Ms. Budson's
November 2001 statement transaction detail for the Account is attached as Exhibit 5 to
this Affidavit (the “November 200] Statement™) (redacted for privacy). A special
message wasg printed on fhe face of the November 2001 Statement, stating as follows:

WITHIN THE LAST 30 DAYS YOU SHOULD HAVE RECEIVED AN

IMPORTANT NOTICE ABOUT ADDING BINDING ARBITRATION

TO YOUR. CITIBANK CARD AGREEMENT. [F YOU WOULD LIKE

ANOTHER COPY PLEASE CALL THE CUSTOMER SERVICE

NUMBER LISTED ABOVE.

B. It was, and is, Citibank’s practice to include a note in customers’ Ac;;omrt
records when statements are returned by the post office. I have checked Citibank’s
records for the Account and there 1s no record that the post office returned Ms. Hudson’s
QOctober or Novemiber 2001 Statements. In sdditon, if the mail for Ms. Hudson address
bad been refiuned for two consecutive months, Citibank would have discontinued mailing
statements until a good address was obizined. Statements for November and December
2001, and January and February 2002 were mailed to Ms. Hudson. This further confirms
that the October and November 2001 Statements for the Account were not returned by
the post office.

9. Ms, Hudsor, like other recipients of the Arbitration Change-in-Terms, was
permitted, by taking certain steps as set forth in the Arbjtration Change-in-Terms, to opt
out of the arbitration provision. (See Exhibit 2, last paragraph entitled “Non-Acceptance

Instructions™). Ms. Hudson did not opt out of the arbitration Change-in-Terms. I can
4
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determine this because it was Citibank’s practice to include & note in Account records of
customers who choge to opt out. The records for the Account do not reflect any such
note.

10.  In eddition, there is an indicator on the Account records to indicate if the
Account is subject to arbitration. Attached hereto as Exhibit 6, to this Affidavitis a true
and correct copy of the computer screen that shows the arbitration indicator (redacted for
privacy). That indicator is marked “Y.” This means the Account is subject to arbitration.
The relevant field on Exhibit 6 has been marked. If Ms. Hudson had opted out of the
Arbitration Chenge-in-Terms, this field would show an ‘“N.” The computer system was
programmed to place an “N™ in this field when an opt out was noted on the system during
the opt out period for the Arbitration Change-in-Terms.

11.  The Arbitration Change-in-Tenns provided that the Arbitration Agreement
would become effective on the day after the Statement/Closing date indicated on Ms,
Hudson's November 2001 billing statement. See Ex. 2. The Statement/Closing date was
November 28, 2001. See Ex. 5. Thus, the Arbifration Agresment became effective on
November 29, 2001, Citibank's records reflect that Ms. Hudson continued using the
Account after the Arbitration Change-in-Terms became effective.

12.  In Febmary 2005, Citibank cansed to be mailed to Ms. Hudson a Notice of
Change-in-Terms (the “February 2005 Change-in-Terms™) for fhe Account. The
February 2005 Change-in-Terms made certain amendments to fhe arbitration provision,
removing JAMS as an arbitration provider and revising the severability clanse, A copy
of the form of February 2005 Change-in-Terms sent to Ms. Hudson is attached hereto as

Exhibit 7. Attached as Exhibit 8 to this Affidavit is a copy of the February 2005
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statement transaction detail for the Account advising Ms. Hudson of the February.2005
Change-in-Texms (redacted for privacy). As with the Arbittatton Change-im-Terms, Ms.
Hnudson had the opportunity to opt out of the changes to the arbitration provision (not the
arbitration provision itself), but did not do so. Instead, Ms. Hudson continued to use and
make payments on the Account efter receiving the February 2005 Change-in-Temms.-

13.  Citibank’s records reflect that, in June 2005, a complete Card Agreement
was sent to Ms. Hudson in conmection with a pricing change on the Account. Attached
hereto as Exhibit 9 is a copy of the form of Card Agreement sent to Ms. Hudson as a
result of the pricing change. The Card Agreement contzins the same arbitration
agreement as provided in the Arbifration Change-in-Terms, as modified by the February
2005 Change-in-Terms. Afier receiving the complete Card Agreement, Ms. Hudson
continued to nse the Account as refiected in the staternent fransaction detail sent to Ms.
Hudson in Jone emd July 2005, copies of which are attached hereto as composite Exhibit
10 (redacted for privacy).

FURTHER AFFIANT SAYETH NAUGHT.

Cathleen A Walter;s

STATE OF NEW YORK
COUNTY OF Qu £6W £

SWORN AND SUBSCRIBED before me, the undersigned Notary Public, on this 75 *¢

day of August, 2011, by Cathleen A. Walters, as “earw- Vice Zevidhetof
Catcorp CratdJenices Toc . who is personally known to me or who has provided

identification. )
\- T
” Notary Public W :

™

My Commmission Expires: _—
MICHAEL E. SCHIFFRES
v N s St
o.
Queglified in Westt:hte.-s('eF'P &Q. 8

Commission Expiras May 29, 20
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Notice of Change in

Terms Regarding Binding
Arbitration to Your Citibank
Card Agreement

Eltacwve: on the day aller e SwemanyCiasing Daie indicstad
nn you Noveinbor 2001 basag statement, we ara amnu;ra
v ensling Cribank Card Agraement lo mGlude iha ioliowing
proviean regardng tinding arklraton Tha bandwig aroitration
provison doas ro apply to mdwdual Clewns of named parkek n
any iewtud sarved on us belorg the ellacive dale. of 1o Claims
by unnamed Inarbers of a ClbEs 1K any Curtined ¢lass aclion )
nObca NGE oean piowdad 1u Ihe Class by coun dirschon belore
tha efisciwe osle

H pou do noA vakrs 10 26 Ity binchng, Brbaahon provison,
mgase $60 the NON-ACCEPTANCE INSTRUCTIONS on pane!
5 of this nobcy

ARBITRATION:

PLEABE AEAD THIS PROVISION OF THE AGREEMENT
CAREFULLY. IT PAOVIDES THAT ANV HSPUTE MAY BE
REBOLVED BY BINDING ARBITRATION, ARBITAATION
REPLACES THE RIGHT 1O GOTO COURY, INCLUDING THE
RIGHTTO A JURY ANDTHE RIGHT TO PARTICIPATE IN A
GLASS AGTION DR EIMILAR PROCEEDING. IN AREITRA-
TION, A DISPUTE IS RESOLVED BY AN ARBITRATOR
INSTEAD OF A JUDGE DR JURY. ARBITRATION PROCE-
DURES ARE SIMPLER AND RGRE LIMITED THAN COURT
PROCEDURES.

Agreament to Arbitrate:

Euher you or wa mMay, withoul tng olher's consant. slact mands-
toty, lunding aibilration for any clam, GiIEPUTA. O ConUVarsy
betwasn you and us |talleu “Claums”).

Cipims Covered:

* What Cialms are subjsct to arbliratlon? At Claims
rofating Lo your Booound, a prior relaled accounl, or out relabion-
ship are subjact 1o atbiralion, moiuding Clakna regardmg Ihe
appucanon enlorceabdy. of nierprelation of lh:ig.mmu and
s artidrgi;n provision Al Cimims are subject fo arbdrabion, N0
maer wie! isgal thoory (hey ara Dased oh of whal |

{namages or injuncive or declaralory retiel) they seak. Thig
inctutige Clanms Eagad on conlrgci, 160 {inchxding Inlentionsl
11 lrdud, agency, your or ow negligance, stalulory oc tegula-
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FOLNIIRE ' Gy chimt Nird-parly chams, niarplasden: or
uitryoat: And Clodms iAok ovyaruentty nr with other clanms
A Putly who wahiies a proteudng i courl mey oleol wbilrehun
with JUEPGCT 10 arry (Thaen adsanced e procoodang by any
oty parly Cliams untl rematies SoLGMT as pan of o claas 2w,
1AL R LY (el hful B Othar fdruSaMue0 JICD0N a1 Buect
T cebplfatar Gn i wgrvadusd Inon-class, hon-fepresoniaiive)
s, (Lol (K debnlralur Nty dwaird reind only on an odvich !
WGk, NONY RIURTNVE ) Dabl

* Whozas Claims sre suliject to arbRration? Nai only
st G0 YOUTS, Lt alf0o Cinimg madu by ot agams] anyoni
CLONCCINT wWiAN W (W You oF Cianmung through s Of you, Such as
a1 appheng o sulhohzed Usgr N your acCount. an smployoa,
YA, R sLItlva, ofibalod vurmpany. piadaecesagr of SuG:
G, Mt ASIE e, OF LUSIOE 1 DAMRapicy

= What time frame applies to Clalma subfect to
arbitration? Cicies Bring it Bay pust presied. or ke,

W ooty ) L aneadigy DaIORe ther oDany of your notount, 818
NI b ATt aon

« Broadest interpretatlon. Any (unabions obout whaihat

Cou 1 ol aabijioct 10 arbdniiag shal be rasolved by rahing
*rud Witsunion oovsion m e broadest way tho v wil allow 1 1o
i ontorcell s arlaintion provision e governad by the Fedaral
Arirliaion AcL [1hu “FAA')

« What about Clalms flled in Small Clalms Gount?
Craung i in 3 stall cliema caurl 816 110) sumdscd k> afbilabon,
21} ab 1he maltor nemas 1y euch Cour) end advancas only an
Wi {nan-ciays, non-iepresaniatival Clasm.

How Arbltration Works:

+ How doas a party initiate arbRration? Tho party fing
ant elnbial £ thoes CFNogy i of tha lasovang Hxse arbdestan
lariig o Rataw 15 sulézs and proceduney lor adlating and pur-
AUY v MDD AienGTn ATerltaton Associalhin, JAMS, and
/e Dt Acbsbenttion Forunt Asey wilutrgbon hwnnng had you allend
21 L3p e ab 1 G Chsosen by U srGilredan hindoon the senio
Gy ab ¥t U3 Dbing Court cliesdt (o your Whan curcent biling
FRIUILS, O AL Boine Gl [nacs to which you and we Bgeea n
Sant) Yow Ny Cblen copeg of the curtend Adet ol #BG)H of the
1oy Miitealon Fns ana keons and isthuchors lor inligng en
binhan by contacting Bwem as lotlovs

AK€ G AN ARSOCIHDON « WED S8 www adr org

I Mowrhuon Avesusn Fioar 10
e York MY HXN7.160N

1620 Man Sreet Sote 300
lrane. CA 9210 .

HNatonat Arbaraton Forem - Web sdarwww arbtrghon-laram com
PO Bux 50181
Manaapolis, MN 55405

A any g you or wa may ask en aparopela court 1o Gompal
sibniranon of Cralmes, or 10 stay e litigaton of Claims panaing
arbitralion, @ven U such Claims are parl of & {awsuil, unless a lral
{12 begun or a bnpl judgment has been entered. Evanit a party
tags lo exercan 1hose rights et any partauiar lime, of in con-
neclion with any parhcular Claims, that party can silil requira
whitration af a lates lims or in conneclion with any olher Claims.,

+What procadures and law nra applioeble In
arbltration? A engle, neutrul arbiirator will rasolve Claims The
arbliralor will bs gilher & lewyer with at [eas! lon yaars axperfance
or a fatired of former (dgs, salacled n accordance wikh the nilus
ol the arbiiraton lrm, The prhiliretion will Joliow proceduies and
rdlas ol ihe erbarabon fym In eflact on the dete tha erbitrakan

t lied unlags (hosa procedives and rulea Are INCONEISHAN wih
this Agraement. in which casa this Agreement will prevail Thosa
procedures and rudes may §mi the zioavew svailabie ta you

or us The arbitrator wit (ake regsanable gleps 1o prolact cus-
lomer accoun! inlormabion and othar confldental infarmation i
rﬁuoswn {0 dp 50 by you or us. The arburator will apply applic-
ablg substantve law consistant wiih the FAA and applicablu
stetukes Of imtations, wil honot clalms ol privilsge recognized

ol law, and wi have tha power to awart (0 a patly any damages
ur riher roked prowdad for under appiicabls law. You of wa may
chooes lo have a hearing And be reprssantad by counkel. Tha
arbwiralor will rmaka any award in wiiting and, il requastad by you
or ug. wil provide a siatemant of ihe reasons for e award.
An awatd In arbilration shall datanring Ihe dghls snd otibgations
batweaen the named partes anly and only in (aspect of tha
Claume in arbitration, and shali net have any bearing on the rights
and abrgations of any oiher parsom. or on the resolution of any
other dispule.

« Who pays? Whoever lles the arhylration peys tha mitlal filing
log W we hls, wa pay. i you hig, you pay. unlass you gel a fas
walvar under the apphcabla of tha arbiitation lvm. IY you
have pewd the wutial ihng lea and you prava)l, we wlll mimburse
you los that lee. ! thate ia a hearing, we will pay Bny jess of the
wrblirator and arbilraton hrm for the fugt ol that

Adl piher lsas will bo slocated as provided by Whe rules of
wrhitravon Hirm and apphcable law. Howaver, we will Bdvance or
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thewa 19 goad 188801 O ragLannf) us 1o 1 LU e o you A8 LS
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» Wha can ba a party? Clams mus! bu Wwougit ¢ e namn
of an indvaguel pergu o en'ty and Ml Raceed ot B mdd-
ugl {non-clees. non-@pragentalive) pass Tha arbiraiorn wil not
eward reflsl 1or or agans) anyone wha 13 not a party If yoo or

we require arbiwafion of a Glawn. nalthe you, wa, noe any other
person May pursua tha Cum n arbiraton es 3 clasa action,
Prvaly AUQrney genaral achun o olhar rapreramolive action. nol
may such Clam ba punyed on your or iy Dabpd s any Migation
fr any court Clams melulvy mse grad Lams of 72y of morg
perscns may not be oued ur Colglu el o G wieni irihia
fion Howoval, ApPhCENIE. 1-0RDIGHAL, AUINON/AGH Widrs nh B
snple acooun andlor 1olalod vuweounte O COTROING AMLAIGE MG
heze conmcktiad HE O DRISON

+» When Is an arbliration sward final? Trw atbarators
award & Tinal and baede iy on A pariesy, onlogs a party appeats i
n Mn%: 1ha arbarabun Itm wilha oo diys of nedice ol tio
award appeal muyl MOUGS! 6 1w AMKLon DEbi @ panet
of 1hreg nautral Srotrnix ritu(jiieed by 1ho ximg e 3
finn The paned will comgtiot ull aciu Ikl Jogad Muns ARy,
follcw o 5ama rules Wal apply 10 1 precaaning vk 3 enylo
arturor, ad make gocisons based on e vale ol - magurty
Costs will ba allocatad 0 Ina sama way thoy &0 aliocning v
arbdration belore 8 Bnghe arberator A awand Ly A nanc! & hnal
&g noiog o he packes ohar Klloan diys Npa pussaet A kned
and bmdeg award 5 subjec) 10 jJudusid reagw and wdrIceman!
23 prowdad 11y tha FAA ar athar nppbeay nay

Survival and Baverabllity of Terma:

+ Tiug aroilsation grernmcn shall guvae {1 Wbt ue
changar 1 thy Agreomont ¥ account atcd b irkunghy
Detwaen you and us CONGOMMY fur eenunl, (n) Ihe Bankfupicy
of any parly. snd (d-) wry rransler. soia of axgg-maent of your
accoum of &ny amuunis owtd 01l yOur JgEXE. 10 Divy amer
person or enfily I' any poron of this RDWANLN PIVISION 15
deemad mvalla or unardorcrALIE, the IKNAIMNEY PO liong shatl
noverheless raman in kg Any ddiuront afimenient reyarcng
artutrabnn mus bae agrand 1o N wikng
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JARET HUDS

POPLAR BLUFF
63%01-4300000

Citi® Driver's Ed
Platinum Select

07/21/05
TR %

SITE:JX-CI

& b

CITI CARDS
PO 80X 688901
DES MOINES, IA
50368-8901

MO

ge’
Card-Options Rbts

TH:LG-B8200
07/20/11

citi’

At 0573
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FILED
STATE OF ALASK A

IN THE SUPERIOR COURT FOR THE STAHIJ’ED(%SHEJSKA P

2011 SEP -6 Phy Lt
THIRD JUDICIAL DISTRICT AT ANCHORA
CLERK TRIAL COURYS

BY:
DEPUTY CLERK

JANET HUDSON, on behalf of herself and
all others similarly situated,

Plaintiff,
\Z
CITIBANK (Scouth Dakota) NA, ALASKA -

LAW OFFICES, INC., and CLLAYTON
WALKER, '

Defendants.

)
)
)
)
)
)
)
)
)
)
;
) CaseNo. 3AN-11-9196 CI
)

ALASKA LAW OFFICES AND WALKER’S JOINDER IN MOTION TO
COMPEL ARBITRATION

COME NOW defendants Alaska Law Offices, Inc., and Clayton Walker (“ALO
defendants™), by and through counsel, RICHMOND & QUINN, and hereby join in the
Motion of Defendant Citibank, N.A. (“Citibank™), Successor in Interest to Citibank
(South Dakota), N.A., to Compel Arbitration and to Stay Action. Citibank’s Motion to
Compel Arbitration sets forth persnasive reasons why plaintiff must arbitrate ber claims
in this action on an individual basis, and to stay the instant action pending the outcome of
the arbitration proceedings. Because there is a binding arbitration agreement in the credit
card agreement governing plantiff’s credit card account, and becausel the arbitration
agreement encompasses the dispute at issue in the current litigation, defendant Citibank’s

Motion to Compel Axbitration should be granted.
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L BACKGROUND

Plaintiff, Jennifer Hudson, on behalf of herself and a putative class, brings this
current litigation egainst defendants alleging violations of the Alaska Unfair Trade
Practices and Consumer Protection Act (“UTPA"), AS 45.50.471, et seq. Specifically,
plaintiff alleges that defendants violated the UTPA by filing affidavits for defaub
judgment requesting attorney’s fees by determining “actual fees™ under Civil Rule
82(b)(4) based on a contingency fee agreement. See Plaintiff’s First Amended Complaint
at 3. While ALO defendants dispute plaintiff's claims,' the merits of plaintiff’s claim are
not relevant to this motion. Plaintiff Hudson is barred from bringing this claim in the
first instance because, under the Citibank Card Agreement, plaintiff’s claim must be
arbitrated. See Citibank Card Agresment and Notice of Change in Terms Regarding
Binding Arbitration to Your Citibank Card Agreement, attached to Cittbank’s Motion Ex.
1 and Ex. 2.

| .  DISCUSSION

The current dispute is governed by the Federal Arbitration Act (“FAA™), which

applies to all written contracts involving interstate or foreign commerce and provides in

relevant part that arbitration agreements contained within such contracts “shall be valid,

! See, e.p., Korean Air Lines Co.. Lid, v. State, 779 P2d 333, 340 (Alaska 1989)(Where
client’s obligation to pay fees is based on contingency fee agreement, those contingency

fees represent actuai fees under Rule 82); Municipality of Anchorage v. Gentile, 922 P.2d
248, 263 (Alaska 1996)(“Actual™ fees are those the party agrees to pay its lawyer).

Joinder in Motion to Compel Arbifration
Hudson v. Citibank (South Dakota) NA, et al, Case No. 3AN-11-9196 CI
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irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.” 9 U.8.C. § 2. When an arbifration provision exists, the role
of the court is limited to determining (1) whether the arbitration provision is valid and
enforceable and, if so, (2) whether the provision encompasses the dispute at issue.

Chiron Corp. v. Ortho Diagnostic Systems, Inc., 207 F.3d 1126, 1130 (8th Cir. 2000).

The arbitration agreement in the Citibank Card Agreement is governed by the
FAA and presumed to be valid and enforceable. See Citibank’s Motion to Compel
Arbitration at 12. Moreover, the dispute at issue, i.e. whether defendants violated the
UTPA while attempting to collect plaintiff’s debt, is a dispute encompassed within the

Arbitration Agreement.

A. Plaintiff’s Claim is within the Scope of the Arbitration Agreement

Any claim arising out of defendants® efforts to collect plaintiff’s debt owed under
the Citibank Card Agreement is subject to arbitration. The Arbitration Agreement, wkich
1s incorporated in the Citibank Card Agreement that governs plamtiff Hudson’s use of the
credit card, states:

What Claims are subject to arbitration? All Claims relating to vour
account, a prior related account. or our relationship are subject to
arbifration, including Claims regarding the application, enforceability, or
mterpretation of this Apreement and this arbitration provision. All Claims -
are subject to arbitration, no matter what legal theory they are based on or
what remedy (damages, or injunctive or declaratory relief) they seek. This
includes Claims based on confract, tort (including infentional tort), fraud,
agency, your or our negligence, statutory or regulatory provisions, or any
other sources of law; Claims made as coumterclaims, cross-claims, third-
party claims, interpleaders or otherwise; aud Claims made independently or
with other claims. A party who initiates a proceeding in court may elect

Joinder in Motion to Compel Arbitration
Hudson v. Citibank (South Dakota) NA, et al, Case No. 3AN-11-9196 CI
Page 3 of 8 33
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arbitration with respect to any Claim advanced in that proceeding by any
other party. Claims and remedies sought as part of a class action, private
attorney general or other representative action are subject to arbitration on
an individual (non-class, non-representative) basis, and the arbitrator may
award relief only on an individual (non-class, non-representative) basis. See
Citibank’'s Motion to Compel Ex. 2.

Plaintiff’s claim clearly falls within the Arbitration Agreement as it relates to the
account. The current claim alleges umlawful activity by the defendants while attempting
to collect plaintiff's debt owed under the Citibank Card Apgreement. The dispute
regarding the collection of money owed; under the cardholder agreement is a controversy
relating to the account and the relationship between plaintiff and ALO defendants. See
Koch v. Compucredit Corp., 543 F.3d 460 (8th Cir. 2008)(A dispute over the collection

of a debt incusred under the credit agreement is a “controversy arising from or related to

... this Agreement.”); Hodson v. Javitch, Block & Rathbone, LLP, 531 E. Supp. 2d 827,

831 (N.D. Ohio 2008)(finding all of Hodson's claims in this case subject to arbitration
because they all related to /B & R's conduct in attempting to collect the amount Hodson

owed under the Capital One cardholder agreements); Ventura v. 1st Fin. Bank USA, 2005

WL 2406029 (N.D. Cal. Sept. 29, 2005)(holding claims that collection practices violated
the Fair Debt Collection Practices Act clearly fall within the arbitration provision in the
parties' credit card agreement).

In the Eighth Circuit decision of Koch v. Compucredit Corp., 543 F.3d 460 (8%
Cir. 2008), the pleintiff brought suit against her credit card company, its assignes and

attorneys, alleging violations of the Fair Debt Collection Practices Act ("FDCPA™) and

Joinder in Motion to Compel Arbitration
Hudson v. Citibank (South Dakota) NA, et al, Case No. 3AN-11-9196 CI
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Arkansas Deceptive Trade Practices Act for attempfing to collect on a debt that Koch had
already paid. The defepdants motioned the court to compel arbitration pursuant to the
credit card agreement. The Koch Court found that the ability to compel arbitration is
limited to “matters and disputes arising out of the relation governed by contract,” stating;

Even assuming that Koch's debt had been extinguished before the
assignment, and that the .collection attempts by the defendants were
erroneous, the heart of the dispute—the occurrence and alleged payment of
the debt—is one founded in the credit agreement.... To be subject to
arbitration, the dispute must also fall within the scope of the arbifration -
clause. See Lifton, 501 U.S. at 205, 111 S.Ct. 2215; Nolde Bros., 430 U.S.
at 252-53, 97 S.Ct. 1067. The arbitration clause here is broad, covering
“any claim, dispute, or controversy arising from or related to either this
Apreement or the relationships that result from this Agreement.” A dispute
over the collection of a debt incurred under the credit agreement is a
“controversy arising from or related to ... this Agreement.”

Koch v. Compucredit Corp., 543 F.3d 460, 466-67 (8th Cir. 2008).

Plaintiff Hudson’s claim regarding the manner in which defendants
attempted to collect the money due and owing under the Citibank Card Agreement
similarly relates to that agreement. The Ninth Circuit has held that arbitration
agreements which encompass all disputes arising in connection with an agreement

must be construed liberally. See Simmla. Inc. v. Autoliv. Inc., 175 F.3d 716, 720

(9th Cir. 1999)(finding arbitration clause conteining the phrase “any and all
disputes arising under the arrangements contemplated hereunder,” or similar
language, must be interpreted liberally). Additonally, the United States Supreme

Cowrt has found that statutory claims may be the subject of an arbitration

agreement. See Gilmer v. Interstate/Johnson Lane Corporation, 500 U.S. 20, 26,

Joinder in Motion to Compel Arbitration
Hudson v. Citibank (South Dakota) NA, et al, Case No. 3AN-11-9196 CI
Page 5of 8 15
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111 S.Ct. 1647, 114 L.Ed.2d 26 (1991)finding neither the text of the Age
Discrimination in Employment Act (“ADEA™), its legislative history, nor an
examination of the ADEA’s underlying purpose reveals any indication that
Congress intended to preclude ADEA claimants from resolving their disputes in
arbitration.). A statutory claim, such as the FDCPA, is thus subject to valid
arbitration agreements.

Several federal jurisdictions have enforced arbitration agreements when
violations of fair debt collection practices were alleged. Sherer v. Green Tree

Servicing LLC, 548 F.3d 379, 380 (5th Cir. 2008)(enforcing arbitration agreement

in FDCPA claim); Smith v. Steinkamp, 2002 WL 1364161 (S.D. Ind. May 22,
2002) aff'd., 318 F.3d 775 (7th Cir. 2003)(granting defendants’ motion to compel

arbitration of FDCPA claim, amongst other claims); Tickanen v. Harris & Harris,

Ltd., 461 F. Supp. 2d 863, 870-71 (E.D. Wis. 2006)(finding arbitration required
for FDCPA claims when a valid arbitration provision exists).

A liberal construction of the Citibank Card Agreement and accompanying
Arbitration Agreement requires a finding that plaintiff Hudson’s claim regarding
the manner in which defepdants attempted to collect a debt under the Citibank
Card Agreement must be resolved in arbitration. Plaintiff’s allegations against
defendants reiate to the Citibank Card agreement and are subject to the arbitration

provision.

Joinder in Motion to Compe] Arbitration
Hudson v. Citibank (South Dakota) NA, et al, Case No. 3AN-11-9196 CI
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B. Alaska Law Offices, Inc. and Claytor Walker are Representatives
of Citibank and Can Enforce the Arbitration Agreement.

Citibank hired Alaska Law Offices, Inc. (“ALO™) and Clayton Walker fo represent
it in collecting the debt owed by plaintiff. ALO and Clayton Walker are authorized
representatives of Citibank and thus subject to the arbifration agreement. The Arbitration
Agreement states:

Whose Claims are subject to arbitration? Not only ours and -

yours, but also Claims made by or against anyone connected with us or

you or claiming through us or you, such as a co-applicant, authorized user of

your account, an employee, agent, representative, affiliated

company, predecessor or Successor, heir assignes, or trustee in bankruptcy.

See Citibank’s Motion to Compel Ex. 2.

Since Citibank hired ALO and Clayton Walker to pursue collection actions under
the cardholder agreement Hudson signed with Citibank, AT.O and Walker are “authorized
representatives” within the meaning stated in the cardbolder agreement. Hodson v.

Javitch, Block & Rathbone, LLP, 531 F. Supp. 2d 827, 831 (N.D, Ohio 2008)(finding the

taw firm Capital One hired to collect debts under cardholder agreement is an authorized
representative under the arbitration agreement.). As authorized representatives, claims
against ALO and Walker fall within the scope of the arbitration clause.

II. CONCLUSION

The cwrent litigation must be stay;d pending completion of the arbitration
proceedings. ALQ defendants will refrain from restating all of the compelling arguments

presented by defendant Citibank in its Motion to Compel Arbitration, but will join in

Joinder in Motion to Compel Arbitration
Hudson v. Citibank (South Dakota) NA, et al, Case No. 3AN-11-9196 CI
Page 7 of 8 37
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Citibank’s motion and incorporate the arpuments contained in the motion by reference.
For the foregoing reasons, ALO defendants request the court grant the Motion to Compel
Arbitration.
DATED this 6th day of September, 2011, BIAnchoIagc; Alaska.
| RICHMOND & QUINN
Attorneys for Defendants

Alaska Law Offices, Inc., and
Clayton Walker

by LI

Marc Wilhelm
Alasks Bar No. 8406054

CERTIFICA’ F SERVICE

I HEREBY CERTIFY that a true and correct
copy of the foregoing was served by mail this
6th day of September, 2011 on:

James J. Davis, Jr.
Goriune Dudukgian
Ryan H. Fortson
Northern Justice Project
310 K Street, Suite 200
Anchorage, AK 99501

Jon S. Dawson

Davis Wrnight Tremaine, LLP
701 W. 8™ Avenue, Suite 300
Anchorage, AK 99501
Attomey for Citibank

\

s B

RICHMOND & QUINN

2331.002\PLDVoinder Compel Arbitration

Joinder in Motion to Compe! Arbitration
Hudson v. Citibank (South Dakota) NA, et al, Case No. 3AN-11-9196 CI
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IN THE'SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JANET HUDSON, on behalf of herself

) .
and all others similarly situated, ) sm’é"g‘;‘m&nﬁm Cours
)
Plaintiffs, ) SEP 30 zy
) By mnfﬂnw%
\' ) Ty
)
CITIBANK (South Dakota) NA, )
ALASKA LAW OFFICES, INC.,and )
CLAYTON WALKER, )
)  Case No. 3AN-11-8196CI
Defendants. )
)

A% MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTIONS TO
COMPEL ARBITRATION AND IN SUPPORT OF PLAINTIFE’S CROSS-
MOTION FOR PARTIAL SUMMARY JUDGMENT

L INTRODUCTION

Plaintiff Janet Hudson opposes defendant Citibank (South Dakota) NA’s
Motion to Compel Arbitration end defendant Alaska Law Offices, Inc.’s “Joinder” in
that motion. Plaintiff also cross-moves for partial summary judgment, asking this
Court to hold that Citibank’s arbitration provision is unenforceable.

Defendants” motions should be denied for four primary reasons. First, on-point
caselaw from the Alaska Supreme Court provides that where, as bere, one party
reserves the unilateral right to change an arbitration agreement, that agreement is void

as against public policy.

MEMORANDUM IN QPPOSITION TO MOTIONS TO COMPEL ARBITRATION AND
IN SUPPORT OF CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

Jonet Hudson, et al. v. Citibank (South Dakotg) NA, et al, No. 3AN-11-9196 CI

Page 1 0f 27 ELY
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Second, on-point caselaw from the Alaska Supreme Court provides that where,
as here, a plaintiff’s statutory claims cannot be vindicated in the arbitral forum,
arbitration is not required.

Third, caselaw from around the country teaches that where, as here, one party
has sought judicial relief against the other, that party has waived its right to d=mand
arbitration by the second party.

Finally, & review of the record before this Court and applicable caselaw shows
that the Citi and plaintiff never agreed to arbitrate this dispute.

As detailed below, defendants pin their mofions almost exclusively on the
United States Supreme Court’s decision in 4AT&T Mobility, LLC v. Conception.' But
defendants are over-reading that case, as are many corporate defendants around the
country. To be sure, Conception bars any and all state laws that target arbitration
provision. And this is for good reason: it is well-settled that arbitration is strongly
favored as a means of dispute resolution. However, state laws that do mot target
arbitration provisions but, instead, are generally applicable to all coniracts, were not at
issue in Conception and remain valid in its wake. Indeed, the United States Supreme
Court recently reaffinmed this very principle. Rent-A-Center, W., Inc. v. Jackson,
__US.__, 130 S. Ct. 2772, 2776 (2010) (*The FAA thereby places arbitration
agreements on an equal footing with other contracts, and requires courts to enforce

them according to their terms. Like other contracts, however, they may be invalidated

1 US.__,131S.Ct 1740 (2011).

MEMORANDUM IN OPPOSITION TO MOTIONS TO COMPEL ARBITRATION AND
IN SUPPORT OF CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

Jomet Hudson, et al. v. Citibank (South Dakota) NA, et al., No. 3AN-11-9196 CI
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by ‘generally applicable contract defenses, such as fraud, duress, or
unconscionability.’”) (citations and guotations omitted).

Partial summary judgment should be granted to plaintiff holding that the at-
issue arbitration provision is not enforceable for any and all class members who: (1)
had arbitration uvnilaterelly imposed on them by Citibank; or (2} whose arbitration
provision was unilaterally modified by Citibank; or (3) who where the subject of
litigation over the same credit card by defendants.

II. RELEVANT BACKGROUND

In April 1999, Citibank (“Citi”) and plaintiff entered info a contract for the
issuance of a credit card (bereinafter “Card Agreement”).2 The confract that Citi and
the plaintiff entered into did not contain any arbitration provision.’

In October 2001, Citi acted to unilaterally modify its contract with plaintiff by
adding an arbitration provision.’ Citi attempted to effectnate this unilateral change by
mailing to plaintiff a notice with her billing statement.” Caselaw refers to this practice
of attempting to change a contract with an inset to a billing statement as a “bill

stuffer.”

2 See Affidavit of Cathleen Walters, filed by Citi (“Walters Aff.”).
3 Id at Exhibit 1.

! Id_ at 6.

5 Id

é See Badie v. Bank of America, 67 Cal. App. 4th 779, 803 (Cal. App. 1998);
Korfum-Managhan v. Herbergers NBGL, 204 P.3d 693, 695 (Mont. 2009),
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® O

In February 2005, Citi acted to unilaterally modify the at-issue arbitration
provision.” Citi aftempted to effectuate this unilateral change to its arbitration
provision by mailing plaintiff another “bill stuffer.”®

Subsequently, plaintiff fell behind on her credit card payments. Citi retained a
debt collector law firm, “Alaska Law Offices, Inc.” (“ALO™), to sue plaintiff.’ ALO
and Citi sued plaintiff in the Alaska state district court in Xenai over the at-issue credit
card.'® Defendants thereafter obtained & judgment against plaintiff in the Alaska state
court concerning the at-issue credit card.!! Defendants thereafter began using the
Alaska state court to collect on the judgment they obtained against plaintiff concerning
the at-issue credit card.”? Defendants’ Alaska state court lawsuit against plaintiff over
the at-issue credit card is still pending and active. *

The default judgment that defendants took against plaintiff contained grossly
excessive and illegal attorney’s fees.!* This inflated feec award was based on

defendants’ improper request for a contingency fee award, instead of the fees that are

" Walters Aff, at 712.
*

$ Alaska Law Offices refers to itself as a “debt collector.” See Exhibit 1 to the
Certificate of James J. Davis, Jr. (“Davis Cert.”) filed and served herewith.

Y 4

1 Id. at Exhibit 2.

12 Id.

B Id at Exhibit 3.

" Id at Exhibit 4.
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mandated by the plain language of Civil Rule 82." The court system’s records show
that defendants have acted in this precise same way vis-a-vis hundreds of other Alaska
consumers.'®

Plaintiff filed suit against defendants on July 15, 2011. In her lawsuit plaintiff
secks an injunction as a “private attorney general” in accord with the express
provisions of Alaska’s Unfair Trade Practices and Consumer Protection Act

(“UTPA™), AS 45,50.471 et seq."” The UTPA’s grant of broad injunctive power to

12 Defendants filed an Affidavit of Actual Attomey Fees (hereafter “Affidavit™).
Davis Cert. at Exhibit 5. In their Affidavit, defendants averred that their “actual
attorney fees charged in this case are $4,834.05.” Defendants further averred that
“$4,834.05 exceed the Alaska Civil Rule 82 undispited atiorney’s fees default rate of
10%. Accordingly, the attorney’s fees under Alaska Ruie 82 should be $2417.02.”

Based on defendants’ Affidavit, the court awarded defendants $2,417.02 in attorney’s
fees against the plaintiff. Davis Cert. at Exhibit 4.

Under Alaska Civil Rule 82(b)(4), when judgment is entered by defanit, a plaintiff
mey recover “its reasonable actual fees which were necessarily incurred” or 10% of
the judgment, whichever is less. It is well settled under Alaska law that a contingency
fee agreement is pot a proper measure of the “reasonable actual fees” incurred by a
party in a lawsuit. Rather, “reasonable actual fees” must be determined according to
the mumber of hours actually worked on the case and the aftorney’s reasonable houtly
rate.

Defendants’ Affidavit injured plaintiff. By wrongfully basing their “actual attorney
fees” of $4,834.05 on & contingency fee agreement, as opposed to the number of hours
typically spent by debt coliecting lawyers in prosecuting a consumer default (ie., less
than 2 hours), defendants obtained a radically inflated judgment against plaintiff. That
15, defendants obtained a fee award of $2,417.02 instead of approximately $250.00 —
an overcharge of over 950%.

16 Davis Cert. at Exhibit 6.

1 The UTPA’s “private attorney geperal” provision, AS 45.50.535(s), provides
private litigants with the right to seek injunctive relief regardless of whether that
individual was harmed personally:
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private citizens, qua private attorney generals is not particularly unique. The term has
been in use for over 60 years” mnd thirty-three states authorize private injunctive
actions under their consumer protection acts.?® The private attorney general doctrine
recognizes “that privately initiated lawsuits are often essential to the effectuation of the
fundamental public policies embodied in constitutional or statutory provisions,™ As
the Washington Supreme Court stated in Hockley v. Hargist,

[PTublic policy is best served by permitting an injured individual to
enjoin future violations of [Washington’s Consumer Protection
Act] even if such violations would not directly affect the
individual’'s own private rights. If each consumer victim were
limited to imunctive relief tailored to his own individual interest,
the fraudulent practices might well continue unchecked while a
multiplicity of suits developed. On the other hand, if a single
litigant is allowed to represent the public and consumer frand is
proven, the multiplicity of suits is avoided and the illegal scheme
brought to a halt. Both results are in the public interest and

Subject to (b) of this section and in addition to any right to bring an
action under AS 45.50.531 or other law, any person who was the
victim of the unlawful act, whether or not the person suffered
actual damages, may bring an action to obtain an injunction
prohibiting a seller or lessor from continuing to engage in an act or
practice declared unlawful under AS 45.50.471.

1? The term was first used by the United States Supreme Court in C.C. v. Nar']
Broad. Co., Inc., 319 11.8. 239, 265 n.1 (1943) (Douglas, J., dissenting) (quoting
Assoc. Indus. of New Yorkv. Ickes, 134 F.2d 694 (2d Cir. 1943)).

n See Dee Prigdon, CONSUMER PROTECTION & THE LAW § 6:9 (2005),

u See Ann X. Wooster, Annotation, Private Attorney General Doctrine — State
Cases, 106 A.LR. 5th 523 (citing Cal. Civ. Proc. Code 1021.5; People ex rel. Dep’t of
Conservation v. El Dorado County, 108 Cal. App. 4th 672 (3d Dist. 2003)).

2 510P.2d 1123 (Wash. 1973).
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conszisstcnt with the liberal construction of our Consumer Protection
Act.

The availability of such relief reflects the inportant role that state consumer
protection acts, inciuding the UTPA, have in allowing a private attorney general to
supplement the efforts of law enforcement and regulatory agencies in combating unfair
business practices.”

In her complaint, plaintiff seeks an injunction against defendants under the
UTPA whereby defendants will be ordered to cease and desist from their illegal
conduct, will be ordered to file comrected judgments vis-3-vis the hundreds of other
injured Alaska consumers, and will be regnired to disgorge to these consumers any and
all illegal attorey’s fees.”

Defendants now move to compel arbitration of plaintiff’s 1awsuit and argue that

plaintiff should not be allowed to use the state court to address their own misuse of the

= Id. at 1133. See also Consumers Union of United States, Inc. v. Fisher Dev.,
208 Cal. App. 3d 1433, 1439 (Cal. App. 1989) (“The courts in California have
consistently upheld the right of both individual persons and organizations under the
unfair competition statute to sue on behalf of the public for injunctive relief as ‘private
[attorneys] general,’ even if they have not themselves been personally harmed or
aggrieved.”).

u See Smallwood v. Cent. Peninsula Gen. Hosp., 151 P.3d 319, 328 n.43 (Alaska
2006); see also Kraus v. Trinity Management Serv., 23 Cal. 4th 116, 138 (Cal. 2000)
(directing the trial court on remand to order landlord to “identify, locate, and repay to
each former tenant charged liquidated damages the full amount of funds improperty
acquired from that tenant”) (emphasis added).

5 See First Amended Complaint §23; see also Davis Cert. at Exhibit 7 (the cease
and desist letter that plaintiff sent to defendants in accord with the UTPA).
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state courts. Citi's arbitration provision explicitly prohibits plaintiff, and any
consumer, from acting as a private attorney general 2

Defendants have not acted to shift their pending state court case against plaintiff
into arbitration. As noted above, thaf case remains active: on July 18, 2011, after
plaintiff had filed this lawsuit, defendants received a disbursement from the Kenei
district court after seizing money from defendant.’

. ARGUMENT AND AUTHORITIES

The parties share some common ground. They agree that this Court, and not
any arbitrator, must decide whether arbifration is rcquired.” Second, they agree that
arbitration is generally preferred.? |

Aside from agreeing on these two issues, the parties disagree about most of the
remaining legal issues.

A. In Alaska, the Unilateral Power to Change an Arbitration
Provision Renders it Unconscionable.

Citi does not hide the fact that it had the unilateral power to add, and to change,

its arbitration agreement with plaintiff, In fact, Citi touts its unilateral power.** The

* See Citi’s Br. at 5, lines 7-9.
# Davis Cert. at Exhibit 3.

® See Classified Emples. Ass’'n v. Matanuska-Susitna Borough Sch. Dist., 204
P.3d 347, 353 (Alaska 2009) (holding that arbitrability is a threshold question for the
court, not the arbitrator.).

» See Gibson v. NYE Frontier Ford, Inc., 205 P.3d 1091, 1096 (Alaska 2009)
(“The FAA evinces a strong policy in favor of the arbitration of disputes. Alaska’s
Uniform Arbitration Act and Revised Uniform Arbitration Act reflect the same policy
at the state level.”).
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