’age: 1 Document Name: untitled

NOTR <==TRNCD ACCNT#==> 9673
C/S CONTACT NOTES RETRIEVAL PROCESS
DATE TIME SITE OPR-ID ACTM TEAM ACID DISP OVR REL DVCH#/TEXT

04/15/02 0000

04/15/02 e _ L e 0000

10/12/01 04:31 ZZ  ZY %P BOQO SYSTEM 0000 <Ezf——-—”*

ARBITRATION CHANGE IN TERMS NOTICE INSERT
03/06/02 § ‘ S A B 0000
03/04/02 [ 1 0000
0.00
03/04/02 0000
ENTER HISTORICAL NOTES RETRIEVAL REQUEST : ( R - TO INITIATE A REQUEST)

{ C - TO CANCEL A REQUEST)
FORWARD - PF8 BACKWARD - PF7

date: 7/20/2011 Time: 4:29:21 PM
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www.clticards.,com *

3 <L 730L 7259020000008 Citl

9673| [12/21/01 $672.59 1 $20. ooh \

00 Al 0499 1 MC 4

CIT1 CARDS
PO 80X 688301
JANET HUDSOHN DES MOINES, 1A
50360-8901
FOPLAR BLUFF 10
L390%-4300000
- Y. - 1
Citi" Driver's Edg ol
Platinum Select® Card-Options Rbts
Account Nember Tutrpat Mudog soies. =ts gAY 6000
( 9673 e e THE LAKES, HY
FPAIMERY L2Lf »i RECESVED @Y §:00 P¥ LOCAL TIuC OX 12/21/2001 89163-6000
Slatement/Ciosing Date Yolal Crede Line Avadadle Cradit Lise Cash ldv-n:_u Limit Aveiable Cash LImn Now Balancs
11/28/2001 $5300 $4627 $200 §z00 $672.59
ﬁ‘:ﬂ?im' Past Oue u’],‘ﬁ"”“%q. Minknum Amount Due
$0.00 ¢ $0.00 *+ $20.00 = $20.00
Sale Oste Post Date Refersnce Number Activily Stace Last Statamant Amouat
11/05 | 12231070 PAYMENT THANK ¥ -200.00
11/28 URCHASES'FINANCE CHARGE*PERIODIC RATE 9.86
11728 PURCHASES *F INANCE CHARGE-PERIODIC RATE
CHARGE TO BALANCE 2 .19
* CITI DRIVER'S EDGE CARD OPYIORS REBATES * TOTAL
Last Month's Balance 7
Earned this Month 0 .60
Redeemed/Expired 0.00
Current Balance 24.67
Our rocords show hape phone $73-776-4718 and
business phone 573-686-3260. Please update above
coupan If iIncorrect.
WITHIN THE LAST 30 DAYS YQU SHQULD HAVE RECEIVED AN
IMPORTANT HOTECE ABQUT ADDING B]HDING ARBITRATIDN
TO YOUR CITIBANK CARD AGREEHENY IF Y g LIKE
ANOTHER CQPY PLEASE CALL THE CUSTOKER SERVIC
RUMBER LISTED ABOVE.
Rcm:ndcr' You may be assoassed an over-the-credit-
!ne fee {f your balance cxceeds your Tolta) Credit
ne as stated above.
YOUR TOTAL CREDIT LINE HAS CHANGED!
Picase note yaur new total credit Yine.
Each November, the American Cancer Soctety holds
its annual Great American Smokeaut. when you're
readz ta quit snokin the American Cancer Socicty
c3n help. €3l 1-800- ACS 2345 or vis(t
www.cancer. orQ
SCAC PaTMEXlS Tar - e

S ram= msAER M= B RS mALER-s 2mar mE SUe Messcme FEeSArraP mhm ANeaSmT s aasssmE me
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www.cl{ticards.com

00 AL 0499 I RC 4

JANET HUDSON

Sake Dats Fasl Date HAe{areace Rumbear Activity Since Luat Statemant Amount
N Previous (#) Purchasas (-) Peyments (3 FINANCE (2) New
Account Summary Dalance 8 Adyances & Cradits CHARGE pElance.
PURCHASES $862.54 0.00 $200.00 $10.05 $a72. 59
ADYANCES 9.00 0.0Q $0.00 0.00 $0.0
TOTAL $862.54 0.00 $200.00 §10.05 $a72. 59
Rate Summ Balance Subject ta Perledlc Rominal ANNUAL
sry Finance Charge Rate APR  PERCENTAGE RATE
PURCHASES
Standare_Purch sgsa.oo 0.04356%(0) 15.900% 15.900%
Balance 2 36-13 0.015616% Dg 5.900% .900
ADYANCES $0.0 0.05477%{D 19.990% 19.930%

s£xn PAYNENTS 103
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‘2age: 1 Document Name: untitled

CLOSED/ATTY CONTROL « iSO 673 CMC RL 1 =>
AGENCY - INTERNAL SND LTR N # ., .. . DF N/A/B . MODE: 1G220400083 XFR N
MARKETING REVIEW  ThankYou SBU: 02100 CUR LANG MULT N

HUDSON, JANET REA OTHR N
PID: gmm PREV PID: ggmy PLAS: gemed GNDFR PRCE CD: (@@ GNDFR APR IDX: &
PID DT: pEEEEEr GNDFR DT: [y VRT CODE: grual

SBU: gl PRIOR SBU: 00350 SBU DT: [N [:ARB: Y CASH RO: @

APR IDX: @ OCC 1 PCI: PASS/FAIL TAG: f# PSM SEG: /@ t5LvV: 55

PUN IND: (i PUN DOT: [NENEEE): P/F TAG DT: SN
CORE DT @EESEENE) PFOLIO DT (EEENSENENSY’ TRIAD DT, PBO DT N
SEC: cces: ACCT TYPE: N XORG: COLLEGE: RELIEF: AFF EMP:

STUDENT: PRISKSCR: - 001 FSRCSEG: AAPRESC: -0Z1.000000 AAPREDS: -001
ACT PRIC ACT EFF DT REP IND INACT PRICE INACT EFF DT

PURCH RATE (N Oy -

CASH RATE (906 dsse) S o &n
FEE sEEEEETEYY m
TERMS = e e ] -
DISCOUNT i v R P i ¥R M

date: 7/19/201) Time. 4:33:14 PM
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ol one of our Citi sffiliates, MasterCard or Visa,
depending on which card is used, will convert the
amount into U.S. dollars. MasterCard and Visa will
act in accordance with their opernting regulations or
foreign cumrency conversion procedures then in
cffect. MasterCard corrently uges a conversion rate
in effect one day prior 10 its transaction processing
date. Such rate is cither 2 wholesale market rate or
the governmenl-mandated rate. Visa cumrently vses a
conversion rate in elfect on its applicable central
processing date, Such rate is either a rate it selects
from the range of rates available in wholesale cur-
rency markets, which may vary from the rate it
receives. or the government-mandated rate.

If o cash advance is made in a foreign currency at a
branch or ATM of one of our Citi affiliates, the
amount will be converted into U.S. dollars by 2 Citi
affilinte in accordance with its forcign currency con-
version procedures then in effect. Qur Citi affiliate
currently uses a conversion rate in effect on its ap-
plicable processing date. Such raie is cither a mid-
point market rate or the government-mandated rate.

The foreign currency conversion ratc in cffect on
the applicable processing dute for i transaction may
dilfer from the rate in effect on the sale or posting
date on your hilling statement for thal transaction.

Aemmme e ccsrmncans —

Plaase save this nolice for hutura reference.

P028S-C
212065

© 2005 C ibhonk (Souln Dakola). NA
Member FDIC

Notice of Change in Terms,
Right to Opt Out, and
Information Update

Summary of the Changes: We are adding a ransaction
tee for purchases made in forglgn currencies. and we are
changing the balance transter tzansaction ‘ee. the minimum
armount due calculation, and the arbilratian provision

Effective Dates for the Changes: The new transaction
tee for purchases made in forelgn currencies will be effectve
April 2. 2005. The changaes to the batance Iranster transaction
18, the minimum amount due calculation, and the acbiralion
provision will all be effective on the firs! day of your first bifling
period beginning on or after March 3, 2005, whelher or not

you receive a billing statement. it you want 10 opt oul of these
changes, please follow the instructions in the Righi to Opt Out
seclion of this notice.

The Changes to Your Card Agreement: We are

(1) adding tha lallowing Transaction Feo for Purchases Made
in Foreign Currancies section. (2} replacing the existing Trans-
action Fee for Balance Translers, and Minimum Amount Due
sections with the sections shown balow, and (3) changing the
Arbitration provision.

Transaction Fee for Purchases Made in
Foreign Currencies:

For each purchasc made in a foreign currcncy. we
add an additional FINANCE CHARGE of 3.0% of
the amount of the purchuse after its conversion into
U.S. doltars. This foreign currency transaction fee
will be added 10 the appropriate purchase balance
with the foreign currency purchase. The foreign cur-
rency transaction [ec may cause the annayl pereent-
age ralc on the billing statcment on which the
purchase madc in a foreign currency [irst appeurs o
exceed the nominal annual percentage rate.

Transaction Fee for Balance Transfers:

You have obtained s balance rcansler for which we
assess n halance transfer Lransaction (ee i you trans-
fer a balancc by means other than n convenience

~473 -



check. or you obtain lunds through a balance trans-
fer check. Balance transfers will be treated as pur-
chases unless otherwise provided in this Agreement.
To each balance transfer we add an additional
FINANCE CHARGE of 3.0% of the amount of the
balance trunsfer, bul not less than $5 or more than
$75. This fec will be added to the appropriate pur-
chase balance with the balance transfer. The balance
tansfer transaction lee may cause the annual per-
centage rate on the billing statement on which the
hatance transfer first appears to exceed the nomina)
annual percentage rate.

Minimum Amount Due:

Each month you must pay a minimum amount that

is calculated as follows. First, we begin with any

amount that is past due and add to it any amount in

excess of your credit line. Second, we add S5 if any

annua! percentage rate imposed on your account

exceeds 19.99%. Third, we add the largest of the

following:

* The amount of your billed finance charges plos
any applicable late fec;

« The New Balance on the billing statement if it is
less than $20;

» $20 if the New Balance is at least 820 and not
greater than $960: or

« 1748 of the New Balance (which calculation is
rounded down to the nearcst dollar) if the New
Balance exceeds $960.

I no annual percentage rate imposed on your
account exceeds 19.99% and the largest of the
above calculations is the amount of your billed
finance charges plus any applicuble late fee, we add
35 to the calculation of the Minfmum Amount Due.
However, the Minimum Amount Duc will never
exceed vour New Balance.

In coleulating the Minimum Amount Due, we may
subtract from the New Balance certiin fees sdded to
your account during the billing period.

The Changes tq the Arbitration Provision: We ara

removing JAMS as a potential arbitration firm in tha sechan of
your Card Agresment antitled “How' does a party initiate
arbitration?” As a result, a party musl choose either the
American Arbilration Assocration or the National Arbitration
Forum when filing an arbltration. In addilion, we are replacing
the exisfing Survival and Severability of Yerms section with \he
section shown below.

Survival and Severability of Terms:

This arbitration provision shall survive: (i} termina-
tion or changes in the Agreement, the account, or
the relationship between you and us concerning the
account; (it) the bankrupicy of any party: and (iii)
any transfer, sale or assignment of your account, of
any amounts owed on your account, W any ather
person or antity, [[ any portion of this arbitration
provision is deemcd invalid or uncnforcesble, the
entire arbitration provision shall not remain in force.
No portion of this arbitration provision may he
amended, scvered, or waived abseni a writlen agree-
ment between you and us.

Right to Opt Out: To opl out ol these changas, you must
write us by April 30, 2005, indicaling that you are opting out.
Write us at Customer Service Center, PO Bax 44123, Jack-
sonville, Florida, 32231-4123, and include your name, 3doress,
and accounlt number. it you opt ou! of the changes you may
use your card(s) under the current tarms until the end af

your current membership year or the expiration date on your
carg(s), whichever is ialer, Al 1hal lims yowr account will be
closed and you must repay the balance under lhe current
lerms.

474 -

----------- ---=- Information Update-----------re---
Because the foreign cutrency conversion procedies are
changing as of April 2, 2005, we are updating the information
contained in your Cargd Agreement conceming the conversion
of ransactions made in fareign currencles. Effective Apnl 2,
2005. the lollowing section will replaca the carresponding
sectlon in your Card Agreement,

Information on Foreign Currency
Conversion Procedures:

IT you make a transaction in a foreign cunency.
other than a cash advance mude at a branch o7 ATM
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Citi’

03/21/05 $10834.46 $225.00 SITE:JX-CI

REROCERR Y SRRanG]  ERARGs

CIT! CARDS

PO 80X 688901
JANET HUDSON OES MOINES, IA
[« ot 50368-8901

POPLAR BLUFF o
63901(-4300000

Driver's Edge”

Platinum Select” Card-Options Rbts
BTSSP oen

Customer Service;

TK:LG-8200
07/20/1%

Cit!

1-300-967-8500 Totel Credit Lide  Avittaule Tredtl Uina Catn Advaats Liralk Avdlabiv Caefu Llmit New Salance
$15600 $4765 §200 $200 $10834, 46
BOX 6000 Statemeat/ Amaynt Quvr Purch/Adv Minimam
THE LAKES, WV Ciasing Dale guan Line Past Due tnimam Due ;maunlﬂbun
85161-6000 02/24/2005 0.00 + $0.00 + 225.00 = 225.00
Sale Daly Posl Deta Referenca Mumber Achivity Sincs Last Statemenl Amount
Payments, Credits & Adjustments
2/16 | 35138181 PAVMENT THANK YOU ~100.00
70 0000 4000
Standard Purch
2/01| 2/03 YDXOWHYL CASEYS GXRRL STRE 1142 POPLAR BLUFF MO 26.50
g 61 D5542u 05483075014
2/04 | 2/04 | HW288KHO BOMBAY [RCENSE LONGWOO0D fFL .46
81 A5969U 2 55457025036
2/07 2/07 | O1F*RFOO YAH"YAHOO SW BUS/MATL 40B-349-515% CA 11.95
61 A4816US 2 55432865038
2/3S| 2/15 | GBGYVHYL CASEYS GNRL STRE 1142 POPLAR BLUFF MO 9.17
&L D 05483075046
2/24 PURCHASES *F INANCE CHARGE<PERIODIC RAYE 14.28
84 0000 0000000000
Balance Transfer - Charged To 0 a 5
2/24 PURCHASES'F[NANCE CHARG ‘PEHID RATE .63
0000 0000000000
Salance Yra sfer - Charged Yo Offer
2/24 PURCHASES*F INANCE CHARGE-“PERIODDIC RA!E 9.57
84 0000 0000000000
***Driver‘s Edqge Optlions febote Program Summary-**
Previous Statement Rebates Total 158.5%
Base Rebates farned .58
Total Rebates Lorned This Period 1.58
Total Rebatas Available 162.11
Banus Retates may toke one to two bytllag cycles
?Dcar on your statement. Please refer to the
spcc fic terms and conditians pertaining Lo the
promotion lor further details.
Plcose see the encloscd Notice of Change in Terms to
Your Card Aqgreement for important information
reqarding chanijes to your Card Agrecment.
€MD pevarate to: . - Tt
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JANET HUDSON

SAate Oals Pojt Datd  Refereace Kumber Acthvlly Since Last Slalement

Amaunt
" Previous (¥} Purchases {*) Paymenrits {r) FINANCE (=) New
Account Summary Balance & Adyances & Credits CHARGE Balance
PURCHASLS $10.651.70 $158.08 $300.00 $124.48 $10.834.46
ADVANCES 0.0 é0.0U 80.00 0.U0 0.
TOTAL §10,651.90 $158.08 $300.00 §124.48 $10,834.46
Balance Subject o Periodic Nominal ANNUAL

Rate Summary Finance Charge Qate APR _ PERCENTAGE RATE
PURCHASES

Standard Purzh $§8,222.21 0.04518%(D) 16.490% \6. 490%
offer 5 {330 0.01641%(D} 5.990% 5.990%

Orfer 9 $2.018.21 0.0164L%(D) 5.9920% 5.990%
ADVANCES

Standars adv $0.00 0.05614%(D) 20.490% 20, 490%

SENO PLVWERTY (D!
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poapls, Wy may 1ls0 Dirial follow-up credl reports on you (lor the card aMter fha atteciive Halx of e changs shall be tizemed amany amomtyos ik s i, o skop D gayres you CARD AGREEMENT

emmpla, whan we reviaw your acctan for 1 credil Hine mcresse). € acceiones of e new ferms, sven Y (e 28 days heve aot snylred, eofl us o least bugnass days befo the autontalic payment
iésgiﬁaﬁsezﬁﬁa:nisgﬁ.ﬁ!ﬁ Enforoing tis A . sehedaled 10 octu.
5 28 tha Customer Sarvice address finied on the billlng statemant. roing this Agreemont: T s sad biliize Al e
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L e e T B e S S e 3 Spoate el b i
e R T iy L L
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Eree T Besmmpmias e Shblinipacinalieindty oy e
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ging this g { ' , ml
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20l comply With ot Inslsuctions fegarding ihe check, i your aecotmi
his bean closed, or If (Aa card has explrec.,

t Fee:
Wa ma 2 log to the standard advanca balance when payment of a
%Ewﬂingg_‘ﬁﬂgé.a
this fes appears on the Bocompanying /eller. You may
notifying us in writing at 20,
17 ar by cailkng o 11 lha Costormer Sarvics

telephana numbsar hsied on the bijling statement. i you call, yous must
conllrm Uw call in waiting withla 14 0
pider vt remain in

Stop

convenlency Zhacks
South Dota

lvoing 2 cha

“Whet To Do =ﬂu

lor six mion

. A written slap paymaqt
prtess remowod 0 whiing,
Onee 1 tharge I mnds thratigh the use of U card o accounl
nmber we canndl “stog Fayment” on the charpa, U Yiere s 9
on your accounl, pleass reler i the seclion
ace's An Error {a Your B3,

Los( or Stolsn Cards, Accoupt Numbers, or
Convenlence and Balance Transfer Chooks:

e

i

1 amy card, accoon| mumbsr, b1 choek ks fost o sioten or i you think

someone used or may osa them without your permisston, natlly o ot
once by calling the Custoroer Servics ausnber shown 9a the
S_.s* sttymant or I number obtzined

Hon In witing to hetp e

lut)

calling tollres os Inca:
cartaln Informa-
oL Vrivat bhappensd, and b comply $lh

sugh Uras 33 wa may require (n connection With our Investips-

Do oo cvan oy e i oF
ee oven of
ynauthorzed use of the accounl, hul pol for mare than 350, You won'
ba lixbia for vaauthorized pyrchases ar cash advercas mada 3iler we've

dheclks afier wo've
Yo sxy ba fiabis for

been nolified of the lass or the thati; nowever, you must Mentlly for

us the charges en (he biling stalement tst wara not made by you, or

someans 2utharized iy you, and from which you received no beneSl,

Defauil:

You duleR urdar this Mgressent [f you ik

ﬁwzy.aﬂﬁaaaocnggzn.ﬁ_“. Hten
!ﬁnﬁqﬁa aor cradil line;

maa E:R:B«uan,iinﬂrzggng_?

xutomatic debR that s retumed vnpald; or defaull

Preauthorized Charges:

. by B dus date,
tement; e for
instre-

11 you detaul, ¥ the cand (s lst br stolen, or we change yous acoount

or account numder for any mason, ye may suspend autemafic charpes

on that accounl to thind party vendors lor nsurance gremiums or
cther goods or seqvicss. i prsaviborized thargas e Suspendad,

you must cantact the Lhird party vendar ko relistate tham. You are

respansible for making diredt paymieat for such cangas woll yod
reiostaly amomalic chamges.

Callection Costs:

{9 we rfer collacBan ol your eccount 10 8 bwyer whn s 20t oo

19

—-

wafarted empigyze, you wil by Yobia for 2y reasonable attomey's jets
we fneug, pins te nﬁ.ﬂ_« and gxpenses n_uuwg iagal action, to tha axienl

pennitied by 7.

Arbliration Provision for Cerigin Cardmembers:
__Le_.

Tha accomgantylng fetter [ndicales whelher your 2oooing Is
Io rmang bindln

pravislon & parl of |

ek

ARBITRATION:

PLEASE READ TIUS PAOVISION OF THE AGREERENT CARERULLY,
IT PRONOER THAT ANY DISPUTE MAY BE RESOLVED 8Y BIHDING

ARHITRATION, ARBITRATION REPLACES TRE RIBHT TO B0 TO

COURT, IRCLUDING THE RIGHT TO A JURY ARD THE RXGHT TO
PARTICIPATE IN A CLASS ACTION OA SIMILAR PROGEEDIH. IN

ARBITRATIOR, A DISPUTE IS RESOLVED BY AR ARBITRAYOR

IHSTEAD OF A SUDGE OR JURY, ARBITRATION PROCEDURES ARE
SIMPLER AKD MORE LIVITED THAN COURT PROCEDURES.

Agreement to Arbitrate:

ERker you or wa may, withoud Lha othar’s consznt, eleat mandatory,

bloding arbhallon for any clalm, disputs, o controversy betwees you

and us (Jied "Chims”),

Claima Covered:

« Wial Clalme ave sub

account, 3 grior tetated neodint, of our re!
wrbication, Clalims roparding Wiz
of Intarprotation of

Agrezment aad Lty artibration
Clalms are sthlec! ta arbitration, ma matter what legal

1o ardiratio? A)l Claims relatlap 1o your
act lo

St A

epry they are

Dased on of wiiat remedy (damspes, of infuactive or dectaraingy redel)

thay seei. This Inchsdes Claims based on contract, tort (Inchudiing

{nlentfonal tart), fraud, agency,
o ons, of 3y

o, eue,

A
by any ather garty,

staludory ¢
f saurces of faw; Clalme made
oo claimy, {hiré-party clalms, Inamlasders or
wivs; ead Clalms made ladspendoatly or with ather

who iniltetes 2 provcsdng In court may sisct achRration with
H&E n.u__..aa.a-ﬂn ___ﬂq_:—.o__. class action, private

ramadios sauoht 25 [}
or pther ropresmntalive action are subjact lo arbliraton

{noa-class, non-rapresentalive) basls, and the arblrator may sward

refief only on an tadivideal (non-class, nop-representeivs) basks.
« Waaye Glalms are subject 1o stbiiration? Not anly ours and yaurs,

bul glza Glalms mada by or against anyoae conaeed with s ar o9
or clalmlag Whrough Enm. you, such as a co-appiicam ﬁ»._secm__

user of your accourd, an amployee, apen
o

bankupRy.

\, reprasentative, nffitated
s of gustee m

 What Ume rate agglies ta Clatnis subject ta arbflralion? Clalas

arising In the

L prasant, pf lutore, Incly
the openinp & Your accouat, are subject n

Chims arising betors
lon, g

« Broadest Intsrpredalion. Any questions sbowt whisthar Glaims arn

subject to aroRration shafl be resajved
0 In T broadest way the aw

Fterpretiag this arblisation

is ardRration provision Is gaverned by Me Federal Arbliration Act

{the "FAA"),

u

a
oibar
__ﬂzs
Clim
Pty v

= What aboul Clalhms 1Nwd Yo Smalf Clajes Court? Claims filed In a
szl claims eourt aro oot subject fo arbliratlon, 50 long bs the matter
muatains a such court 3ad edvracar anly I individas! (Non-dizs,
non-represzntative) Clakm,

How Arbitralion Works:
« Haw tons v perty talllsie arhilralion?
S e e e e
and pirsuing mn
American Arbitestton Ascoclation or z.:gm__ Arbitration Forum. Ary
arbibatian hearteg that you altead will bs batd at
e arblyation M In e s2ms elly 23 Ihe U.S. O
%] fuc_m {hen E.aﬁ biinag .A.eg_ﬂu. of at some othér ho to which
We kgrea b wiiting. obtaln coples cormant
w___ﬂ. of each of a arbitration __:ﬂwa forms 3nd lnstructions tor

Rishon

nwrknaﬁs
E?Sn:ﬂa

flling an arbiirton
s and fabow

Tnltfating 2n arbiiration by cantacting them ag (oflows:

American Arblnfon Assetiation

Al eny time you or we

gdon ¢f Clalis, or 19 sty

theya

oy
steps o
Inform;

g

stalute

ask an appropriats count o compal arbitre-
Iigatios of Clalins pandlag astitextion,
even X stich Clalms are part of 3 lawsgh, unfess 2 163! hay Degun o7
aliaal kﬁuai ¢ boan shtered. Even 1 4 party fafls fo evardlse
any particulas Ums, o Jn cennection with acy sartsutar
Caime, Dal sarty cen stil requlre arbitration 2l a baiss Bme of in
connection w4th any dther Claims.
« Wit procadures 2ad taw ass 3ppiicadis In urbitatian? A siagle,
ot VA o ey Y s of 3 i o o
yeure ara af 08,
seiecied In aceaniancs itk the rutes of the abhustion firm. The
rrbitration wit follow procedurss and rules of the ariiiralion fim Jn
eifect an (e dats the 2rhiratioa ks Olad unless thase procdurey and
overoet vl TR prure ae v oy i
L] prewi 8 res azy ]
‘wadahly (9 you ar 13, The trbitrabor will take reasomibie
tact customer socoyns infarmation and other contienial
it rmquasted o do 59 by You o 5. The arbitretor will
applicadts swbstantive lrw consisten with iz FAA and appice-
s of Emtatans, vl honor clalms of privilege recogmized at

Law, 30d Wil Beve the power 10 wand b 2 pargy aay

1e¥e! providad for ander appilcabls kaw, You or we may chouse b
havs 1 hearing and be repeexanted bty counsal. Tha artiirator will make

requested by you or us, Will prvide u bried

auard | veling
o e the sward 'An awand I arbliralion shal

staternanl of the reasons

ﬁﬂw r?gaﬁaen.ogzsaﬁ arbMira¥on, 3nd chafl net have A
any

an Be rights and ghligatlans of ary ather person, or on the

n of any olher dispute.

« Who pays? Whoayar fits the astilbation pays the Initfal fitng iea. 1

baz
w5

s

ft
for

3 haripg, we Wil pay

we fila, we pay; i you Fla, , unless 6l 3 fom Waiver undar
Hhe applicable rulss of th ﬁ:ﬂmﬂ. fdm, :a“ hava pal the Inital
TRng Tos and you prevat, we will relmbuirse yoo lor that fea. 1) tham t
i feus of (hg arbitrator 2nd #rbltration firrt for
Lha first day of 02! AR thar faes wiRl 52 aliocated es provided
By the rofas ol ta arbiralton Ntm snd applicabls 3w, Howwer, we
will advance o relmburss you- fass |f the arbRration flrm or arbitrator
datermines ther Jx 0ood eason for raquiring us I do o, or |
ask us and we datermine thers Js paod Rason far dolng $o. muksv.&
attomays, experty, Ind Witnessas,
04 DRI 9XANSES, ogantiang o} which party provalis, bul a party
Tecover 3y or Al oPpineas fiom another pardy ¥ (o arkilrator,

7 applicale aw, 30 datermines.
* Wha can b8 2 party? Giakrs mars? be M ' tha ramo ol an
indhidval gersen or and mus? pl an an individual (non-

claes, noo-Eprasenistive) basts. The sthicatur vall not ewacd rafie! for
a1 agalnst anyons wha ks not 1 parly. )i you or we roqoire arbRration
o a Claim, nalthar You, we, 8or afy oler parean may pirswe thy
C@im is ardiimation a3 3 chass actian, p ory pantral action or
olhar repressntalive action, sot smay stch Clum be pursued an yoor
e e Iy Migati t any cour, Gl iehoing tslored
Tialms, of two & Moz parsons may nat i [olned o7 cansalidaled iy
tha sume arblratian, However, spplicanis, co~spaBeants, autherized
ysers on ¥ singls aczoynt sadfor neaing acooms, Or CorpeTie
siMintes are borg cansidand a5 one parson.
ﬂ“__- isan E"wa._u. award {loal? The ea_S_ﬂw award _.naa__-_
hiedint on fhe partes unizes 2 wridng
e arbizohon firm svithin tifveen days of notlce af thy 2ward. The

B_.Eﬁ. all Pachvat g Eﬂ;om_ w!r\.ru_.ni. Eri-isa Bﬂu‘ rujes that
Mapytag a 1 5i%g gacislans
basat an e votu bl the gaw.m.ﬂn wilf be aflacated In tho same
way they ara allozatad for batare 3 gUngte arblicator, An
avard by 3 panal s firal aad binding on the parties atlar ffteen days
8 passed, A fing and binding sward [s subjset 1o fudiclal review and
entercemont 28 provided by the FAA ot othar appitable bw,

Survival and Sevarabiilfty of Terms:
Eu%ﬁ..ﬂﬁi&«se?n (} Yermolmalion of changes n
e Apreemend, the accoumt, or the batwaen you ant us
concaming the aeanunt; (M) the bankruptey of any pary: and () any
o G ooy e T2
B Brson of v 3 osnn b

uaﬁnﬁ aa.&_a.ﬁ_ga% Invalid ar S.ao.m._hha. the wﬁa
ubiicrion grovision shall wat fomaln th toroe, No parton of

whfialion provisien may be Amended, savared of weived absent s
\ojtien Bpreement betwenn you and us.

Credit Rsporting:
We may rupaxt inforanalien shaud your accotnl 1 bredR borsavs, Laie
ents, missed payments, o detanlts on your accouni may
rafleciad on your cruiil rparL H you request addiional cavdy on
1:.889, for oihems, yout toderstand that we TEp0n Joao0m
nforrmaiion In youy name as well a5 in Ua mames of those ather

1N
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transaction fees for purchases made tn a foreign cusrency, thy sccom-
u..ﬁmﬂ?szai_ $n Indleate. i 50, Yo sach halance transfar we add
an na! finance charge 2s indicaied on the Sn_ﬁ«.&_z letar,
d&*eiﬁn._. transacrion fee Wil be xdded tn be
v&ﬂﬁ.ﬁvﬁ_ _85. forsign Enq.a.n_q.‘_ _Psa__.up The H_m“ .
cymency transaction lag may causs the ercentige
E_.Su‘neuﬂng&k__ B_d_ﬂ.nﬂn“.saﬁ_giﬂ
first appears to masesd Uia nomiial 3nnval percantage rle.

Transactlon Fee lor Cash Advaaces:
Yau have obtainad ¥ cach tdvanzt (o7 which we 13sess 3 Gsh
guvance traneacton fe3 if you odiaia funds from an automaled lelier

machiz (XTM), th convenknca sheck, thwauph hame bankdng.
o -:FSE i —_oa__di-sn.w!lsga. o
fmohey orde, travelers chack, Yk, o casino chig, or

§imitar Rem: of engage In anothar similar branssc .inqi&m.._
dditlonal Tnance charge to tha appropriate advance batance with each
st zhance. The Jcconpanying decodnes aay such adddionl
Taance charges, which may be subject tp 2 mintmum er 3 mddmum
amouat. a..ﬂ amounl of Hip cash edvangs may inctede 3 guvchargs

\hat the ATM oumer Imposes.) The cash sdvanes transaction f.zdu
cause the sl parcentags Fats an e siatamart 90 which

tash advance firs! appers (o sxceed the anntral pereaniagg

mh

Minfmum Flnance D.Ea..ﬂhu wited

M linange ciargas basad on & rates ara belng 1o your
aceaunl, bt tha total of such flaance s (or purchases and cash
advances i lect Hian $.90, va assese 8 FIHANCE CHARGE,
basod on periodlc rates, of $.50, Wa adg the ammont Ly s fealurs
that k¢ belng zssesxad 2 linanca chargs. If mare than one fealure [s
acsacsed 2 flanca chama, we =y 2dd tha mintmum flnanca charge
o Iy such teatirs ot ou discretion.

Credit Bn)ance:

Yav ey Rat malntain 2 cradit balancy on your account bn exass of
youc assigned ek s, We 18 ratum Lo yos 1y credR memnt
over $1.00 1 tha amount has been on your aceaunt langer tian three
mantts, You may roquest a refund of a credit balancy ol any time, We
may reduca (ha 2aoum of ey arodit batanca by the taounl af oew
charpas bllied 10 yoer acooumt

Seaurity Interest for Secured Accounts:

The sccompanying ewer Indiczias ¥ your azcount § 2 secured
account. Jf 1t is, you hava ghvan 2 a socurty Intersst i a Cartificats
af Deposk to s2Cura repayment of your gecoont, if you withdraw yaur
Tumdg from the Certificate of D9 wa Wil closa yawr cand account,

informalion on Foreign Currency Converslon
Procedures:

If you maks a Grasaciion th 3 1arign currncy, ather tham T cagh
de al 2 dranch os ATM of one of o Cill aifiates,
MasterCard p¢ Visa, depmading on which card Is wsed, will convert the
»nacnﬂwﬁ us. Ez?%:ﬁnbﬂbi Visa wif .m._h%h%aa»aﬂ

with opgratily ions or famsign cumaacy
procedures ten in elfecl. MasterGard curmvilly usts a conversioa Rifo

]

In eflect one day prior bo R transection prozessing date. Such mte
15 althar a witolesals marke b or the povernment-mandated rate,
Vica curmently uges 2 eonvarslog rats [n siect on s applicable central
processing Gale, Soch 12ia is efthar » rats R salacts trom tha rande of
rles gvallable I who'lesak currency markess, which may vary from
the rats K receives, or tha governmant-mandated rate.
1f2 cash advance, & roxds i 2 Sondgn cotrency 2 a branth or ATM of
one of pur Gt affiRates, the amotn! wit be converted inlo U.S, fofars
by a Ctl atilljata n accordames Wit s foralgn cugrency convarsion
proceduren Lhan in effsct, Our GH! aiiigie currzally Lrses £ conmversion
fate In stfect on its Eppficabio arocessing dats. Soch rals & eithera
mid-polm miarket rala or 1hs govemment-mandaled rate,
The n cumancy comversion rais k eifect oa the H—Rzm
%&E_ﬂuggga_g-au tn sftecl on
the saly or posting dale on your bbling statemnt for tat trnsaclen
ﬂ:ghihr:.ﬁ.of.a ottm \
socompanying hificates wiich folovang calculabon
methods 2pply 1o your aceoum.
Calulatian Mathod A
Tene o s ) e St Dt pat o g
. The ny (1] al
amornt In sxcess E&:Q..énﬂﬂ%ﬂsncighw?
amazal of yoar fiRancy e5 or the Imount thal od

the aﬂaﬁﬂ_ lattee, In cakoutaling the Minimim Amout Due,
we may s m fhe Now Balance cartaln f2as added to your
2ccura dusing the kiling paried.

Calculation Method 8

= The amount ol yaur bilted Gnance chasgas;
*The New Balancs on the biling statement If R is fess tan 520;
~$20 4 ths New Balanca Is at lsa<t $20 and not graater than $360; or

< 1749 of 1e Neys 8alance caleutation 1§ roxmied dows b B
neares) dolfar) I tho New Balants exceeds $950,
If no annual parcentags rats On Your agcount exsesds 19.99%

and the Rrgest of tha abavg caiculations Is the snmount of your billed

thanzi charges, we 2dd §5 by the caloulation ol e Mintmom Amou

m:.»:oxﬁsnnsiéa)an:a?(a:izasa&.gg?

alance,

I calcvaling the Minkna Araoant Dua, we oy sublact fom S

ieggg.ﬁau.nsﬁﬂghﬂu?}.u?s_g

Calcalzton Methad C

Each month you must Jm_u mialmum amaunt ten i eiculalad as

Iobows, First, we begin satl any amount that is pest dua &nd 8dd 1o

O et 1 b o S0 s TS
B YOU! 2CTOD.

Third, we add tha larpast of the E_..ﬁuﬁ

?

 Ths amouns of your bllled fiaance charges phus any apgficable lale fos;

«The New Balance an tha billing statement 3 A 1s less than $20;

* $20 4 thi Now Btonos i 2 east $20 and not greater than 5960, o
«1/43 of the Naw Baknca {which caleuiation Is rounded down lo the
nearast dalizr) ¥ the New exceady $850.

Y no anasal pucentane rait & G YRS BCCOURT @asedy

1S5y by s S s
r nancs 530y 3 ] , o
ﬁ%z%;ﬁugﬁg.uﬁg?gig
Ameount Dua wi) naver sxcued your Rew Bataoes,

In calculating the Minlmusm Amounl Due, wes may sublael from the
Now Balance cartzin fees 2¢ded to your aceaumt during the billlag

Culculation Hethod 0

Each month you must pay 2 minimum amouot that |5 cuicylsied as
foliowra. Firzt, w bagln 2ty 2000at Thal b pas! doe ac 3t K
any amaunt b excess of your credl Pne. Sseong, Wa add the lrpest
of ha followlag:

« The bew Batance on (b blling stutement i s sy thas $20;
~$20 I tha Npw Batanoe Is at Jeast $20;

+ 1% of Uty New Bafanen (yehich catculation s raunded dows to the
aearast dolar) plys the amaund of your bllad (inancs charges snd any
apphcable ik leg; of

«1.5% of tha New Balance (which calculation ks roumded down to the
nearest doftar).

Hirweves, the Mindomom Do will never resad yoor New
Batzmos. In caioulatieg the Minkmum Amnunt Due, we may sublracl
Hﬂu«? Mow Balance certain fees added %o your actool during te

Paymenls:

ey i s S T
U ay fsy more ame

Balance on ﬂm—. ding uﬁ.z:.a razy Includs amounts sub)

sgnﬁvinaﬁé.:s.guﬁ% &Y and

10 pay off balences 3t ow perdedic rates b g off balancss at

igher vetas, The Soonef you pay the Naw Bziance, e less

R i .
we do, wa 3

‘whart offered, wo udl conlime ﬁ-ﬂ fAnance gnnges.

Instrections for making paymants are 00 your biing stalement In

order I Ua crediad 25 of 2 partioylar day, your payment must ba

recarvad b1 the form spacitfed, and by the

paymants, as wol 28 payments tia reRect “pald bn fuf” of other
resuiotive endorsements, withaut losing .u_.._wu our fights under ihis
uslnUS, d drawm on Nands on
3 paymand check, smitr lasire-

mant, or autnmalic debit But wikl ba procassad and honored by your
bank We reszrve the right to scoept ents made in foralgn cue
rency 3ad Instruments drewn on 0a degost outyids ths Unbed
Statis, 11 wa do, we will solect the ehfeetive cumency convarsioa a2

. Babnice transfer checks may ba yeed & trancher M.
o

" hener a convenlence chack, {f we do, the amount of s foe apn

.-_._582“82“3 and ﬁgﬁﬁeﬁ_s gnoEuEQ daduct-
ing Ay lees or costs connection ur
Hazgfﬂgsiréghﬁﬂﬁﬂi
aocoun! L credia for a peysient, W wit bl you svprataty for tham.
ﬂoﬁlnh. I :.? .uuaus. bitng
1 fon to the standand BRbano for w3ch
!&a.i?%gﬁc.néw!! add tnhy
_zszsgfgnnas;angizeﬁu_usa
o extcad your crodil e, Y wa add thie fns, it 2rmoeat of this fae
Ippsars on I actompanying kther,
Late Faa:
We may 334 4 fee (0 tha standard pyrchese balenos fer sach b
ﬁ&i«r:e@!ﬁgn.ﬂ.?sgsgaoi
Amaunt Over Grodk Una shown on your biiing satemer). i we
4o, the amouat af tis (e zppears on the acoompaaying Lytter.

Vi iy i it o S -

may add & fos 10 the Utieta baancs whan b payir

Eaﬂgugawagﬂgiégﬂghﬁa

N bectizse A canngt by o whag 1 aosatc debil

relumod onpald, f wa oo, tha wmnunt af this fae on the

gquaﬁaﬁn letter, Al our pptlan, wa will assess this (s the first

gwoﬁaﬂ%aras:goﬁrz::wgesa

resybmiseion.

Oﬂgaiznen:nou.w..

Gonwenlenca checks may be usod to purcliies goudy ad services,

agﬂa-in*aaaia or 1 pbiain Aind3 1 1o the amount

aﬁﬁi&:ﬂ%.oa_ﬂ._?izﬂuzsﬂ%zs_ﬂ.ﬂ
Irast co;

an
. ot be ussd to AmooT oTvré
ﬂeﬁiﬂ:&ﬁ&«%ﬂaﬂig s&ﬂ‘_wis_i;_...%.
ot certly any convenlencs o7 wi| ot fotiira pai
8?188%3_“_‘ ' ’
Balance Trensfer Checks:

1n0ss
funds 4R %0 the 2ot of avgiiahie credh Bea Bach batanca
gﬂ%ﬁaﬂ?y?fi«.gzgagw

aczondl shﬂwﬁangfugﬁﬁgagn_‘&

may bal by o pay any amount oved ta g g

olfer Cand Tazf you have vl . Wo @il not zactily oy

baante transter chacks, nor will we feturn pold baance Jransfer chacks.

Returnad Convenlence Check Faa:
We ty dd 8 f2e fo s standurd advance batancs Y
ot

E
E
]
ga

on {im acoompeying faitsr, We mey tecking 1 Romor swoh checks
1, for exaaphe, tha amauet of the
excent your caxh advancr mlt or cxadR im, § you detadlt, If you dil
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07/21/05 $11408.26 $234.32 SITE:JX-CI
PRSI MR e
CIT! CARDS
PO BOX 688901
JANET HUDSON DES MOINES, TA
50368-8901
POPLAR BLUFF MO

63901-4300000

Citi’ Driver's Edge”’

Platinum Select” Card-Options Rbts

TU:LG-8200
07/20/1L4

P S )

ClItl

w9673
Cystomer Secvice:
1-80D0-947-BS00 1;1!1! Credit Line hwuuiﬂmk Liae Cach Ad"ﬂ‘; Limit  Avetlatle Cu; Limit $ New Ea3lante
20600 9191 200 200 11408.26
BOX 6000 Statement/ Amounl Quer Purch/Adv Minjmum
THE LAKES, NV 06 /Z'?I“Z‘n Datw iyacl OL(‘)M Past 8\6- slrgmum Due SAZNS? Dus
89163 -5000 D . + = .
Sale Date o3l Date Ruletence Kaumber Ackivity Since Last Stalameat Amount
;nents Cr!dlis & Adjustments
6/20 | 01193182 HERT fn You e -300.00
Standard Purch
5/07 6/07 JFYRBTO0 EAR’IﬁggguSll BUS/MAIL 40B-349-5151 CA 5543286515%L95
)3
6/23| 6/23 | 28ZLD79L CHAUVIN COFFEE COMPANY SAINT Loul1sS MO a7 .
61 A 854886815175
6/27 PURCHASES‘FIHANCE CHARGE'PERIOOIC RATE 3.713
84 4000000000
alance Transfer - d To Of(
6/27 PURCHASES‘FINANCE CHARGE'PER[ODIC ﬂA(E 6.59
84 0000000000
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DAVIS WRIGHT TREMAINE LLP MAR
701 W. 8th Avenue, Suite 800 {16 2012

Anchorage, Alaska 99501-3468
Telephone: (907) 257-5300
Facsimile: (907) 257-5399

Attorneys for Defendant Citibank, N.A.,
successor to Citibank (South Dakota), N.A.

Clerk of the Trial Courts

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

JANET HUDSON, on behalf of herself and )
all other similarly situated,

Plaintiffs,

e W S

CITIBANK (SOUTH DAKOTA), N.A,,
ALASKA LAW OFFICES, INC. and
CLAYTON WALKER,
Case No 3AN-11-09196-CI
Defendants.

SUPPLEMENTAL BRIEF IN SUPPORT OF MOTION TO COMPEL
ARBITRATION AND TO STAY ACTION;

FILED PURSUANT TO THIS COURT’S ORDER DATED MARCH 2, 2012

Pursuant to this Court’s Order dated March 2, 2012 (the “Order”), defendant

Citibank, N.A. (“Citibank™) submits this Supplemental Brief addressing the issues raised

by the Court in the Order.'

! Capitalized terms are nsed herein as defined in the Motion.
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L THE FAA’S PREEMPTION STANDARD

The standard for federal preemption of state law under the FAA is set forth in
AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (Apr. 27, 2011). The FAA preempts
state Jaw” to the extent that it conflicts with the FAA or stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of the FAA. See id.
131 S. Ct. at 1745-48. Concepcion is but the latest expression of the preemption standard
under the FAA, which “withdrew the power of the states to require a judicial forum for
the resolution of claims which the contracting parties agreed to resolve by arbitration.”
Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).

The Supreme Court explained the basis for preemption under the FAA, starting
with the history of the statute: “The FAA was enacted in 1925 in response to widespread
judicial hostility to arbitration agreements.” Concepcion, 131 S. Ct. at 1745 The
primary provision of the FAA, Section 2, has been described as reflecting both a “liberal
federal policy favoring arbitration,” and the “fundamental principle that arbitration is a

matter of contract.” Id. at 1745 (citations omitted).* “In line with these principles,

% The federal authority to preempt state laws invalidating arbitration agreements ultimately
derives from the Supremacy Clause of the Constitution. U.S. Const. art. VI (“This Constitution,
and the laws of the United States .., shall be the supreme law of the land; and the judges in every
State shall be bound thereby, anything in the constitution or laws of any State to the contrary
notwithstanding.”).

> See also Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 270 (1995) (“the basic purpose
of the ch;aral Arbitration Act is to overcome courts’ refusals to enforce agreements to
arbitrate.”).

4 Asnoted in Preston v. Ferrer, 552 U.S. 346, 353 (2008), “Section 2 ‘declare[s] a national
policy favoring arbitration’ of claims that parties contract to settle in that manner.” (quoting
Southland Corp. v. Keating, 465 U.S. 1, 10 (1984)).

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION

Hudson v. Citibank (South Dakota} NA, Case No. 3AN-11-09196 CI
Page 2 of 17
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courts must place arbitration agreements on an equal footing with other contracts, and
enforce them according to their terms.” Id. at 1745-46 (citations omitted).

The “savings clause” of Section 2° “permits agreements to arbitrate to be
invalidated by ‘generally applicable contract defenses, such as fraud, duress, or
unconscionability,” but not by defenses that apply only to arbitration or that derive their
meaning from the fact that an agreement to arbitrate is at issue.” Id. at 1746.° As
instructed in Concepcion, federal preemption under the FAA can occur in two ways.

First, “[w]hen state law prohibits outright the arbitration of a particular type of
claim, the analysis is straightforward: The conflicting rule is displaced by the FAA.”
Concepcion, 131 S. Ct. at 1747 (citing Preston v. Ferrer, 552 U.S. at 353). In fact, the
Supreme Court last month reaffirmed this preemption standard in a per curiam decision
reversing and rebuking the West Virginia Supreme Court for failing to follow the U.S.
Supreme Court’s mandate. See Marmet Health Care Ctr., Inc. v. Brown, 132 S.Ct. 1201
(Feb. 21, 2012). In Marmet, the West Virginia Supreme Court refused to enforce an
arbitration agreement on the grounds that West Virginia law prohibited predispute
agreements to arbitrate personal-injury or wrongful-death claims against nursing homes.
In reversing that ruling, the U.S. Supreme Court found that “[t]he West Virginia court’s

interpretation of the FAA was both incorrect and inconsistent with clear instruction in the

5 The savings clause permits arbitration agreements to be declared unenforceable “upon such
grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. § 2.

Citing Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996); see also Perry v.
Thomas, 482 U.S. 483, 492-493, n. 9 (1987).

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION

Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CI
Page 3 of 17
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precedents of this Court. ... West Virginia’s prohibition against predispute agreements to
arbitrate personal-injury or wrongful-death claims against nursing homes is a categorical
rule prohibiting arbitration of a particular type of claim, and that rule is contrary to the
terms and coverage of the FAA.” Id. at 1203-04. Plaintiff already has conceded that
Marmet applies here.’

The second situation is more complex—federal preemption arises when a doctrine
normally thought to be generally applicable, such as the defense of unconscionability, is
being “applied in a fashion that disfavors arbitration.” Concepcion, 131 S. Ct. at 1747.
For example, “a court may not ‘rely on the uniqueness of an agreement to arbitrate as a
basis for a state-law holding that enforcement would be unconscionable, for this would
enable the court to effect what ... the state legislature cannot.”” Id. (quoting Perry v.
Thomas, 482 U.S. at 493, n. 9). In Concepcion, California’s rule of unconscionability
stood as an obstacle to the primary objectives of the FAA—enforcement of agreements to
arbitrate according to their terms and promoting streamlined and efficient procedures in
arbitration. Id. at 1748-53.

The Supreme Court made clear that “[a]lthough § 2’s saving clause preserves
generally applicable contract defenses, nothing in it suggests an intent to preserve state-
law rules that stand as an obstacle to the accomplishment of the FAA’s objectives.” Id. at

1748. “As we have said, a federal statute’s saving clause cannot in reason be construed

7 See Plaintiff’s Notice of Supplemental Authority dated February 22, 2012.
SUPP, BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION

Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CI
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as [allowing] a common law right, the continued existence of which would be absolutely
inconsistent with the provisions of the act. In other words, the act cannot be held to
destroy itself.” Id. (internal quotations and citations omitted).

This preemption standard recently was applied by the Ninth Circuit in Kilgore v.
KeyBank, Nat. Ass’n, -- F.3d ---, 2012 WL 718344 (9th Cir. Mar. 7, 2012). There, the
Ninth Circuit held that California law was preempted under the Concepcion standard,
overruling a number of federal district court cases (including cases relied upon by
Plaintiff here) holding that claims for public injunctive relief under California law were
not subject to arbitration. The Ninth Circuit restated the applicable preemption standard

as follows:

The Court identified the two situations in which a state law rule will be
preempted by the FAA. First, “[w]hen state law prohibits outright the
arbitration of a particular type of claim, the analysis is straightforward: The
conflicting rule is displaced by the FAA.” Concepcion, 131 S.Ct. at 1747.
A second, and more complex, situation occurs “when a doctrine normally
thought to be generally applicable, such as duress or, as relevant here,
unconscionability, is alleged to have been applied in a fashion that disfavors
arbitration.” /d. In that case, a court must determine whether the state law
rule “stand[s] as an obstacle to the accomplishment of the FAA’s
objectives,” which are principally to “ensure that private arbitration
agreements are enforced according to their terms.” Id. at 1748. If the state
law rule is such an obstacle, it is preempted.

Id. at *6.

Applying the proper standard for FAA preemption here, any contention that
Alaska’s statutes, common law, or public policy require UTPA claims (or any other state
law claims) to be litigated rather than arbitrated is a categorical rule prohibiting
arbitration of a particular claim that clearly is “displaced” by the FAA under settled U.S.

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CI
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Supreme Court precedent. Moreover, the FAA also preempts Plaintiff’s
unconscionability analysis to the extent it is predicated on the addition of an arbitration
agreement to the terms and conditions of the credit card account, (as opposed to

generally applicable rules), under the authorities cited herein.

II. THEUTPA’S GUARANTEE OF THE RIGHT TO LITIGATE
(ASSUMING THERE IS ONE) IS PREEMPTED BY THE FAA.

FAA preemption clearblf prohibits this Court from denying arbitration on the
grounds that Plaintiff is somehow guaranteed a right to litigate her UTPA claim in court.®
Such a finding would be the same as finding that Alaska law (or public policy) prohibits
arbitration of UTPA claims. As discussed above, the rule in this regard is clear—*“[w]hen
state law prohibits outright the arbitration of a particular type of claim, the analysis is
straightforward: The conflicting rule is displaced by the FAA.” Concepcion, 131 S. Ct. at
1747; Marmet Health Care Ctr., 132 S. Ct. 1201 (discussed above); Preston v. Ferrer,
552 U.S. at 356 (“When parties agree to arbitrate all questions arising under a contract,
the FAA supersedes state laws lodging primary jurisdiction in another forum, whether
judicial or administrative.”; FAA preempted state law granting state commissioner
exclusive jurisdiction to decide issue the parties agreed to arbitrate); Mastrobuono v.
Shearson Lehman Hutton, Inc., 514 U.S. 52, 56 (1995) (holding that FAA preempted
state law requiring judicial resolution of claims involving punitive damages); Perry v.

Thomas, 482 U.S. at 491 (holding that FAA preempted requirement that litigants be

% It is unclear that the use of the term “civil action” in AS 45.50.531(a) guarantees a right to
litigate in Court,

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v. Citibank (South Dakota) NA, Case No. 34N-11-09196 CJ
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provided a judicial forum for wage disputes); Southland Corp. v. Keating, 465 U.S. 1, 10
(1984) (holding that FAA preempted state law prohibition of arbitration of claims
brought under financial investment statute). As the Ninth Circuit recently held in
Kilgore, federal statutory claims may be excluded from arbitration where Congress has
evinced such an intent, “[blut such external constraints may be found only in other
federal statutes, not in state law or policy.” 2012 WL 718344, at *12 (emphasis added).
“[TIhe only way a particular statutory claim can be held inarbitrable is if Congress
intended to keep that federal claim out of arbitration proceedings....” Id. (emphasis in
original).

Furthermore, this Court need not even reach the issue of federal preemption with
respect to Plaintiff’s UTPA claims. As recognized by the Alaska Supreme Court, “a
claim subject to an agreement to arbitrate for which an independent statutory judicial
remedy is also available must be arbitrated, unless the history and structure of the statute
in question indicate that the legislature intended to preclude waiver of the judicial remedy
in favor of the arbitral forum.” Barnica v. Kenai Peninsula Borough School Dist., 46
P.3d 974, 977 (Alaska 2002). In Barnica, the Court addressed the issue of whether a
statutory claim had to be arbitrated when it expressly provided for a judicial remedy.
Relying on Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991), the Court
adopted the reasoning stated in Gilmer that “[a]greements to arbitrate supercede statutory

judicial remedies ‘unless Congress itself has evinced an intention to preclude a waiver of

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CI
Page 7 of 17
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judicial remedies for the statutory rights at issue.’” Barnica, 46 P. 3d at 979; see also
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985)
(noting that in agreeing to arbitrate a statutory claim, a party “does not forgo the
substantive rights afforded by the statute [but] submits to their resolution in an arbitral . .
. foram™); Compucredit v. Greenwood, 132 S. Ct. 665, 670-71 (2012) (statute’s creation of right
to bring civil action did not preclude enforcement of agreement to arbitrate). There is nothing
in the anti-~waiver provision of the UTPA that indicates a “civil action” does not include
an individual arbitration proceeding. By arbitrating her claims, Plaintiff is not forgoing
her substantive rights; she is merely pursuing them in an arbitral forum.

Of course, if the Court determines that the right to a “civil action” precludes
claims from being resolved in arbitration based on Alaska state law, such a conclusion

would necessarily lead to the state law being preempted by the FAA as discussed above.

III. THE FAA, AND THE SUPREME COURT’S INTERPRETATION
OF THE FAA, APPLY IN STATE COURT.

The Supreme Court’s interpretation and application of the FAA in Concepcion
absolutely applies in Alaska state court. There also is no need to speculate as to how
Justice Thomas might vote in this specific case. The U.S. Supreme Court’s recent
decision in Marmet Health Care Center makes clear that the FAA and Concepcion apply

in state court.

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CI
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The Marmet Health Care Center opinion reversed a ruling by the West Virginia
Supreme Court that an arbitration provision was not enforceable based on West Virginia
law and public policy. 132 S. Ct. at 1202-04. The Court began its decision:

State and federal courts must enforce the Federal Arbitration Act (FAA4), 9
US.C. § 1 et seq., with respect to all arbitration agreements covered by
that statute. Here, the Supreme Court of Appeals of West Virginia, by
misreading and disregarding the precedents of this Court interpreting the
FAA, did not follow controlling federal law implementing that basic
principle. The state court held unenforceable all predispute arbitration
agreements that apply to claims alleging personal injury or wrongful death
against nursing homes.

The decision of the state court found the FAA’s coverage to be more
limited than mandated by this Court's previous cases. The decision of the
State Supreme Court of Appeals must be vacated. When this Court has
fulfilled its duty to interpret federal law, a state court may not contradict or
fail to implement the rule so established. See U.S. Const., Art. VI, cl. 2.

Id. at 1202 (emphasis added). Critically, the Court specifically relied on Concepcion:

As this Court reaffirmed last Term, “[w]hen state law prohibits outright the
arbitration of a particular type of claim, the analysis is straightforward: The
conflicting rule is displaced by the FAA.” AT&T Mobility LLC v.
Concepcion, 563 U.S. —, —, 131 S.Ct. 1740, 1747, 179 L.Ed.2d 742
(2011). That rule resolves these cases. West Virginia’s prohibition against
predispute agreements to arbitrate personal-injury or wrongful-death claims
against mursing homes is a categorical rule prohibiting arbitration of a
particular type of claim, and that rule is contrary to the terms and coverage
of the FAA.

Marmet Health Care Ctr., 132 S. Ct. at 1203-04.
Like he did in Concepcion, Justice Thomas did not file a dissenting opinion in
Marmet. Moreo§er, the decision was per curiam—a decision by the entire Court. Thus,

to the extent Concepcion somehow left open the question of its application in state courts

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CJ
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(and it did not as Justice Thomas joined the majority), Marmet Health Care Center
answered that question in the affirmative. For more than 18 years, the U.S. Supreme
Court has consistently held that the FAA applies in state court. See Southland, 465 U.S.
at 16; Allied—Bruce, 513 U.S. at 272 (stating that the FAA’s displacement of conflicting
state law is “now well-established””); Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S.
440, 445-46 (2006); Preston v. Ferrer, 552 U.S. at 353; Doctor’s Assocs., Inc. v.
Casarotto, 517 U.S. 681, 684-685 (1996); Perry v. Thomas, 482 U.S. 483, 489 (1987).
There is simply no valid basis to conclude that the FAA, or any Supreme Court case
interpreting the FAA, does not apply in state court.

Furthermore, Justice Thomas’s discussion in Concepcion suggests that he rejects
Plaintiff’s arguments in this case. In evaluating the unconscionability defense proffered
by the plaintiff there, Justice Thomas opined that the proper analysis requires limiting any
grounds for revocation of an arbitration agreement to “grounds related to the making of
the agreement.” 131 S. Ct. at 1754-55 (Thomas, J. concurring). According to Justice
Thomas, “[t]his would require enforcement of an agreement to arbitrate unless a party
successfully asserts a defense concerning the formation of the agreement to arbitrate,
such as fraud, duress, or mutual mistake. ... Contract defenses unrelated to the making of
the agreement—such as public policy—could not be the basis for declining to enforce an

arbitration clause.” Id. at 1755 (emphasis added).

SUPP. BRIEF 1SO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v, Citibank (South Dakota) NA, Case No. 34N-11-09196 CI
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Here, Plaintiff’s argument is not based on the formation of the Arbitration
Agreement. Plaintiff’s argument is based on purported Alaska public policy applicable to
Plaintiff after she moved to Alaska. As this Court recognized in the Order, when
Citibank amended the terms and conditions for the Account to include the Arbitration
Agreement, Plaintiff resided in Missouri. There would be no basis to apply Alaska’s
unconscionability law to the formation of the Agreement when Alaska had no relation to
the parties at the time the Arbitration Agreement was formed. In addition, the
amendment of the terms and conditions for the Account was not “unilateral” as Plaintiff
claims. Rather, Plaintiff had the opportunity to reject the Arbitration Agreement and
continue using her Account for the latter of the current membership year or the expiration
date on the credit card. (See Walters Affidavit, 9 9-11, Ex. 2 (non-acceptance
instructions in the arbitration change-in-terms notice) (filed Aug. 24, 2011).) Plaintiff did
not do so, but rather, continued using the Account subject to the applicable terms and
conditions, including the Arbitration Agreement. (Id. §11.) Recently, a federal court in
California held that Citibank’s change-in-terms procedure for adding the Arbitration
Agreement was not unconscionable, particularly given the plaintiff’s meaningful
opportunity to reject the Arbitration Agreement. See Guerrero v. Equifax Credit Info.
Servs., Inc., et al., slip. op., CV 11-6555 PSG (PLAX), pp. 5-11 (C.D. Cal. Feb. 24, 2012)

(a copy of this decision is attached as Exhibit A).

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CI
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Accordingly, speculation as to how Justice Thomas would vote in this case does

not result in a conclusion that the Arbitration Agreement is unenforceable.

IV. ALTHOUGH MISSOURI LAW HAS MORE RELEVANCE THAN ALASKA
LAW TO THE FORMATION OF THE PARTIES’ AGREEMENT, SOUTH
DAKOTA LAW STILL APPLIES BASED ON THE CHOICE OF LAW
PROVISION IN THE AGREEMENT.

The Court is correct that the law of Missouri, where Plaintiff resided at the
formation of the parties® agreement, is potentially relevant to the determining the validity
of the choice-of-law provision. As both parties here have confirmed, Alaska state courts
apply Section 187(2) of the Restatement (Second) of Conflict of Laws to evaluate
contractual choice of law provisions. See Peterson v. Ek, 93 P.3d 458, 465n.11 (Alaska
2004); Long v. Holland Am. Line Westours, Inc., 26 P.3d 430, 432 (Alaska 2001). A
choice of law clause “will generally be given effect unless (1) the chosen state [i.e., South
Dakota] has no substantial relationship with the transaction . . . or (2) the application of
the law of the chosen state [i.e., South Dakota] would be contrary to a fundamental public
policy of a state that has a materially greater interest in the issue and would otherwise
provide the governing law [I.e., South Dakota, Missouri, or Alaska].” Peferson, 93 P.3d
at 465 n.11. Critically, the “issue before the Court currently is the formation of the
Arbitration Agreement—not the determination of Plaintiff’s claims on the merits (which
would be subject to a separate choice-of-law analysis to be determined by an arbitrator).

Plaintiff does not, and cannot, dispute that South Dakota has a substantial

relationship to the parties’ agreement because Citibank is, and has been, a national bank
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located in South Dakota. (See Walters Aff., q| 1); see also Smiley v. Citibank (South
Dakota), N.A., 11 Cal. 4th 138, 164 (1995) (confirming that Citibank is located in South
Dakota), aff*d, 517 U.S. 735 (1996); see Restatement § 187 cmt. f (reasonable basis for a
choice of law exists “where one of the parties is domiciled or has his principal place of
business” in chosen state).

Accordingly, in order to invalidate the parties’ choice of South Dakota law, and
apply Alaska law, the following three conditions must be met: (1) Alaska’s law would
apply under Restatement § 188 in the absence of an effective choice of law; (2) Alaska
has a materially greater interest in the issue (i.e., the formation of the parties’ contract);
and (3) the application of South Dakota law would offend a fundamental policy of Alaska
(assuming it applies). See Long, 26 P.3d at 430, 432. Here, when factoring in the
Plaintiff’s residence at the time of the contract formation—Missouri—along with the
other circumstances, Plaintiff cannot satisfy all three of these conditions.

Pursuant to Restatement § 188, the Court must apply the principles of Restatement
§ 6 to determine which state has the most significant relationship.” Jd. at 432-33. In
doing so, the Court should consider the relevant policies of South Dakota, Missouri, and

Alaska, with special focus on the following: (a) the place of contracting, (b) the place of

® Restatement § 6(2) in turn references the following the factors to be considered in determining
choice of law:

(a) the needs of the interstate and international systems, (b) the relevant policies of the forum,
(c) the relevant policies of other interested states and the relative interests of those states in the
determination of the particular issue, (d) the protection of justified expectations, (e) the basic
policies underlying the particular field of law, (f) certainty, predictability and uniformity of
result, and (g) ease in the determination and application of the law to be applied.
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negotiation of the contract, (c) the place of performance, [and] (e) the domicil, residence,
nationality, place of incorporation and place of business of the parties. Jd. Generally
speaking, the place of performance is often the determining factor, although the parties’
domicile, residence, or place of incorporation also is an important consideration. Id. at
433,

Critically, however, where the issue is a contractual dispute (such as the arbitration
agreement here), the foregoing factors should be considered as of the time of
contracting—not a decade later as Plaintiff would suggest. See McKinney v. Nat'l Dairy
Council, 491 F. Supp. 1108, 1113-14 (D. Mass. 1980) (noting that in light of the factors
enumerated in 6(2) (d) through (f) it is “appropriate” when considering the choice of law
question “to give greater weight to contacts in existence at the time of contracting than to
contacts which arise after that time.”); Boston Law Book Co. v. Hathorn, 127 A.2d 120,
125 (Vt. 1956) (“... the courts ‘examine all the points of contact which the transaction has
with the two or more jurisdictions involved, with the view to determine the “center of
gravity” of the confract, or of that aspect of the contract immediately before the court,
and when they have identified the jurisdiction with which the matter at hand is
predominantly or most intimately concerned, they conclude that this is the proper law of
the contract which the parties presumably had in view at the time of contracting.””).

Applying the foregoing factors here, Alaska has minimal, if any, relationship to

the parties’ contractual relationship. With respect to the place of contracting and

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION
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negotiation, only Missouri and South Dakota would have any interest. With respect to
the critical issue of place of performance, the place of performance at the time of the
formation of the Agreement was South Dakota because Citibank agreed to lend funds to
Plaintiff based on Plaintiff’s acceptance of the terms of the Account (including the
Arbitration Agreement). Alaska obviously has »o relevance on this factor whatsoever.
Finally, looking at the domicil, residence, nationality, place of incorporation, and
place of business of the parties, only Missouri and South Dakota have any relevance as of
the time of the Agreement’s formation. Accordingly, because Alaska is not the law that
would apply in the absence of a choice-of-law provision, this Court need not evaluate any
conflict of fundamental public policy or whether Alaska has a materially greater interest.
If Missouri were deemed to be the applicable law in the absence of the choice-of-
law provision, the result here would still not change because Plaintiff does not, and
cannot, establish that there is a fundamental conflict between Missouri law and South
Dakota law with respect to the formation of contracts or the defense of unconscionability.
Indeed, a Missouri Court of Appeals has specifically approved the change-in-terms
provision contained in Citibank’s credit card agreements as binding under Missouri law.
See Citibank (South Dakota), N.A. v. Wilson, 160 S.W.3d 810, 813-14 (Mo. App. W.D.
2005) (finding acceptance of offer when Citibank mailed cardholder a revised agreement,
cardholder was informed that revised agreement was binding unless she cancelled her

account within thirty days and did not use her credit card, and cardholder continued to
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use her credit card thus manifesting her acceptance of the revised agreement). Thus,
because there is no conflict of fundamental policy between Missouri and South Dakota

Jaw, the South Dakota law provision must be enforced.'®

V. CONCLUSION

For all of the foregoing reasons, and the reasons in the Citibank’s prior briefs,
Citibank respectfully requests that the Court grant the Motion and compel arbitration of
Plaintiff’s claims on an individual basis in accordance with the express terms of the valid
and enforceable Arbifration Agreement governing Plaintiff’s Account. In addition, this

action should be stayed pending completion of arbitration proceedings.

DAVIS WRIGHT TREMAIE?,I:LP
Attorneys for Defgndant Cifibank, N.A.

Dated: 4{// ?/ (s BY:

Klaska Bar No. 8406022

'9 Even if Plaintiff could establish some conflict of fundamental public policy (and she cannot),
she still could not establish that Missouri has a materially greater interest in the parties’
agreement, particularly given the change in Plaintiff’s residence.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

#11
CIVIL MINUTES - GENERAL

Case No. CV 11-6555 PSG (PLAX) Date February 24, 2012

Title Guerrero v. Equifax Credit Info. Services, Inc., et al.

Préscnt; The Honorable Philip S. Gutierrez, United States District Judge

Wendy K. Hemandez Not Present n/a
Deputy Clerk Court Reporter Tape No.
Attorneys Present for Plaintiff(s): Attorneys Present for Defendant(s):
Not Present Not Present

Proceedings:  (In Chambers) Order Compelling Arbitration

Before the Court is Defendants Citibank, N.A.., as successor in interest to Citibank (South
Dakota), N.A., Citigroup Inc., Citicorp and Citicorp Credit Services, Inc.’s, (collectively,
“Defendants™ or “Citibank”) motion to compe! arbitration. The Court finds the matter
appropriate for decision without oral argument. See Fed. R. Civ. P. 78; L.R. 7-15. After
considering the moving and opposing papers, the Court GRANTS the motion.

L Background

~ In November 2005, pro se Plaintiff David Andrew Guerrero, M.D., became aware of
unauthorized items on his credit report. See Compl. § 6. Plaintiff disputed and investigated the
unauthorized activity, requested that a “security freeze” be placed on his account, see Compl. g
9, and, in 2007, ultimately was declared a victim of identity theft by a Los Angeles Superior
Court. See Compl. q 14. In February 2008, Plaintiff made a significant balance transfer to his
Citibank credit card account to take advantage of a low promotional interest rate. Plaintiff
alleges he made a payment on his Citibank credit card in April 2008, however, in May, Citibank
sent Plaintiff a notice that it had not received the April payment, and that, as a result, Plaintiff
had been assessed a late-payment charge and his interest rate had been increased from 4.99% to
25.99%. See Compl. §{ 16, 17. Plaintiff disputed the late-payment charge and his failure to
make the April payment, and submitted documentation of the funds being paid out of his bank
account to Citibank in April. See Compl. §f 18-20.

Plaintiff subsequently received a notice from Citibank that his credit limit had been
reduced in light of negative credit information reported to Defendant Equifax. Id. §20-21.
EXHIBIT A
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Plaintiff was instructed to contact Equifax to dispute the inaccurate information, which Plaintiff
did. See id. When Plaintiff contacted Equifax, Equifax requested certain information to verify
Plaintiff’s identity, including a 10-digit security pin, his social security number, and his date of
birth. Jd. § 22. Plaintiff supplied this information accurately, however, Equifax informed him
that his date of birth did not match the date of birth on file for his account. Id. Plaintiff
explained that he had been a victim of identity theft, but was informed that Equifax could not
help him without his “correct” birth date. See id. §§ 23-24. In August 2009, Citibank contacted
Plaintiff and informed him that as they had not received the requested documentation, their
investigation into Plaintiff’s dispute would be closed. Id. §32. Citibank continued to demand
payment of the late charges and interest at the increased rate. Jd. As a result of the negative
impact to Plaintiff’s credit history, Plaintiff alleges he was denied approval for a home refinance.

On June 15, 2011, Plaintiff filed suit against all Defendants for violations of the Fair
Credit Reporting Act, 15 U.S.C. § 1681 ef seq, negligence, defamation, and violation of
California’s Consumer Credit Reporting Agencies Act, Cal. Civ. Code § 1785 et seq.
Defendants removed the action to federal court on August 10, 2011. See Diz. # 1. On
November 15, 2011, the Citibank Defendants moved to compel arbitration pursuant to the
binding arbitration clause included in Plaintiff’s credit card agreement.

11, Legal Standard

The FAA was enacted in 1925 in response to widespread judicial hostility to arbitration
agreements. AT & T Mobility LLC v. Concepcion, 131 S, Ct. 1740, 1745 (2011). Section 2, the
“primary substantive provision of the Act,” Moses H. Cone Memorial Hospital v. Mercury
Constr. Corp., 460 U.S. 1, 24, (1983), provides, in relevant part:

“A wriften provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction ... shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation
of any contract.”

9USC. §2.

The Supreme Court has described this provision as reflecting both a “liberal federal
policy favoring arbitration,” and the “fundamental principle that arbitration is a matter of
contract,” Concepcion, 131 S. Ct. at 1745. “Because the FAA mandates tl*ésdjﬁtgﬁ-cﬂurts shall
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direct the parties to proceed to arbitration on issues as to which an arbitration agreement has
been signed, the FAA limits courts’ involvement to determining (1) whether a valid agreement to
arbitrate exists and, if it does, (2) whether the agreement encompasses the dispute at issue.” Cox
v. Ocean View Hotel Corp., 533 F.3d 1114, 1119 (9th Cir.2008) (emphasis in original, quotation
omitted). The saving clause in section 2 permits agreements to arbitrate to be invalidated by
“generally applicable contract defenses, such as fraud, duress, or unconscionability,” but not by
defenses that apply only to arbitration or that derive their meaning from the fact that an
agreement to arbitrate is at issue. See Concepcion, 131 S, Ct. at 1746.

III. Discussion

In moving to compel arbitration, Defendants originally relied on a revised cardholder
agreement sent to Plaintiff in July 2008. Plaintiff argued in opposition that the terms of this
agreement, including the arbitration provision, did not apply to his account because Plaintiff cut
up his card and did not make any new purchases after receipt of the 2008 agreement. Therefore,
Plaintiff claims he did not agree to the modifications, including the arbitration provision, and
instead attaches a 1994 card agreement that does not include an arbitration clause. See Guerrero
Decl., Ex. A.

Citibank disputes that non-use of the card for new purchases was alone sufficient to reject
the 2008 modification, but maintains that, in any event, the 1994 cardmember agreement was
superseded and Plaintiff’s account rendered subject to arbitration over a decade ago. Citibank
submits cardholder agreements implemented in 2001 and 2005, respectively, both of which
contain arbitration provisions. Because Plaintiff cannot dispute that he has used his account
since 2001, Citibank contends that Plaintiff’s account has been subject to arbitration for over a
decade, irrespective of whether Plaintiff accepted the 2008 agreement.

The Court finds that a valid arbitration agreement exists covering the claims in this
action. Plaintiff admits that, at one point, the 1994 agreement governed his account with
Citibank. See Guerrero Decl., Ex. A. The 1994 agreement contains a choice-of-law provision
stating that federal law and the law of South Dakota control the terms and enforcement of the
agreement. See id, at 7. Federal courts sitting in diversity look to the law of the forum state
when making choice of law determinations. See Hoffman v. Citibank (South Dakota), N.A., 546
F.3d 1078, 1082 (9th Cir. 2008). In this case, Plaintiff sued in California.

“When an agreement contains a choice of law provision, California courts apply the
parties’ choice of law unless the analytical approach articulated in § 187(2)E>£pipéﬁstﬂtcment
CV-90(06/04) CIVIL MINUTES - GENERAL Page 3 of 11 ™"
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(Second) of Conflict of Laws (“§ 187(2)”) dictates a different result,” Hoffman, 546 F.3d at
1082. The California Supreme Court has held that under California’s choice of law analysis, a
court must determine whether (i) the chosen state has a substantial relationship to the parties or
their transaction, and (ii) whether the chosen state’s law is contrary to a fundamental policy of
California. Jd. (citing Nedlloyd Lines B.V. v. Superior Court, 3 Cal. 4th 459, 11 Cal. Rptr. 2d
330,834 P.2d 1148, 1152 (1992)). “If such a conflict with California law is found, ‘the court
must then determine whether California has a materially greater interest than the chosen state in
the determination of the particular issue.” Id.

The choice-of-law provision is enforceable because Citibank has shown that South
Dakota has a substantial relationship to the parties and the transaction in that Citibank is located
in South Dakota, and, as explained below, the application of South Dakota law is not contrary to
any fundamental public policy of Califomia. See Washington Mut. Bank, FA v. Sup. Ct.,24 Cal.
4th 906, 914-17 (2001); Yaqub v. Experian Information Solutions, Inc., No. CV11-2190-VBF
(FFMX), slip op. at *3-4 (C.D. Cal., June 10, 2011). Plaintiff does not argue that application of
South Dakota law would contravene public policy in California, but merely states that the
choice-of-law question is “irrelevant” because Plaintiff did not enter into the 2008 agreement.
However, as each of the preceding cardmember agreements, including the 1994 iteration, contain
the same South Dakota choice-of-law provision, the question is relevant to the determination of
whether the 2001 Change-in-Terms notice incorporated arbitration into Plaintiff’s account
agreement.

In October 2001, Citibank mailed its cardmembers, including Plaintiff, a “notice of
Change in Terms regarding Binding Arbitration to Your Citibank Card Agreement” (the “2001
Change-in-Terms™). See Supp. Barnette Decl., §{ 7-8. The 2001 Change-in-Terms was mailed
to Plaintiff with his October 2001 billing statement, along with an express directive to “please
see the enclosed change in terms notice for important information about the binding arbitration
provision we are adding to you Citibank card agreement.” See id. {{ 8, 10, Exs. 3, 4. A second
notice was printed in Plaintiff’s November 2001 billing statement, alerting him that he “should
have received an important notice about adding binding arbitration to your Citibank card
agreement,” and advising Plaintiff to contact customer service if he would like another copy.
See id., 17 8, 9, Ex. 5. The 2001 Change-ino-Terms gave Plaintiff the opportunity to opt out of
the Arbitration Agreement, see id., Ex. 3, and provided that it would become effective on the day
after the Statement/Closing date indicated on the November 2001 billing statement, Plaintiff did
not opt out. See Barnette Decl., § 12. Therefore, as the November statement closed on
November 29, the changes came into effect on November 30, 2001, See id.

EXHIBIT A
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Moreover, the arbitration agreement was amended in February 2005 pursuant to the same
protocol, and Plaintiff again had the opportunity to opt out of the changes to the arbitration
provision, although not to the arbitration provision itself. See id., Exs. 8, 9. Once again,
Plaintiff did not do so.

As discussed in detail below, the arbitration provision and its method of adoption are in
accordance with South Dakota law. Accordingly, unless Citibank’s “bill stuffer” amendment
and corresponding “opt-out” provision are unconscionable and therefore contrary to a
fundamental public policy of California, South Dakota law governs under the choice-of-law-
provision.

Of particular relevance here is the Supreme Court’s recent decision in A7 & T v.
Concepcion, 131 S, Ct. 1740 (2011), in which the Supreme Court overruled a line of California
Supreme Court authority holding class arbitration waivers unconscionable when contained in
adhesion contracts. In Concepcion, as here, “the agreement anthorized [Defendant] to make
unilateral amendments, which it did to the arbitration provision on several occasions.” See id. at
1744. The Supreme Court found that the rule, commonly referred to as the “Discover Bank”
rule,' stood as an obstacle to the accomplishment and execution of the full purposes and
objectives of Congress in encouraging the enforcement of arbitration agreements, and therefore
was preempted by the FAA. See id. at 1753. However, the Court also noted in a footnote that
“[o]f course, States remain free to take steps addressing the concerns that attend contracts of
adhesion — for example, requiring class-action-waiver provisions to be highlighted,” provided
that such steps did not “conflict with the FAA or frustrate its purpose to ensure that private
arbifration agreements are enforced according to their terms.” See id., 131 S. Ct. at 1750 fn. 6.

The Court finds that the arbitration provision is not unconscionable under California law.
“Under California law, courts may refuse to enforce any contract found to have been

! In Discover Bank, the California Supreme Court held that when a class-action waiver in an
arbitration agreement is “found in a consumer contract of adhesion in a setting in which disputes
between the contracting parties predictably involve small amounts of damages, and when it is
alleged that the party with the superior bargaining power has carried out a scheme to deliberately
cheat large numbers of conswmers out of individually small sums of money, then...the waiver
becomes in practice the exemption of the party ‘from the responsibility for [its] own fraud, or
willful injury to the person or property of another.” Under these circumstances, such waivers are
unconscionable under California law and should not be enforced.” See 36 Cal. 4th 148, 162-63,

30 Cal. Rptr. 3d 76 (2005) (quoting Cal. Civ. Code § 1668). EXHIBIT A
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unconscionable at the time it was made, or may limit the application of any unconscionable
clause.” Concepcion, 131 S, Ct. at 1746 (citing Cal. Civ.Code Ann. § 1670.5(a) (West 1985))
(quotations omitted). A finding of unconscionability requires “a ‘procedural’ and a ‘substantive’
element, the former focusing on ‘oppression’ or ‘surprise’ due to unequal bargaining power, the
latter on ‘overly harsh’ or ‘one-sided’ results.” Id. (citing Armendariz v. Foundation Health
Psychcare Servs., Inc., 24 Cal.4th 83, 114, 99 Cal.Rptr.2d 745 (2000); Discover Bank v. Sup.
Ct.,36 Cal.4th 148, 159-161, 30 Cal.Rptr.3d 76 (2005)).

The procedural element of an unconscionable contract generally takes the form of a
contract of adhesion, in which the party with superior bargaining strength “relegates to the
subscribing party only the opportunity to adhere to the contract or reject it.” Gentry v. Sup. Ct.,
42 Cal. 4th 443, 469, 165 P.3d 556 (2007), abrogated on other grounds by Concepcion, 131 S.
Ct. 1740. Substantively unconscionable terms may take various forms, but may generally be
described as unfairly one-sided.” Id. (citing Discover Bank, 36 Cal. 4th at 160).

“The prevailing view is that procedural and substantive unconscionability must both be
present in order for a court to exercise its discretion to refuse to enforce a contract or clause
under the doctrine of unconscionability.” Jd. (quotations and punctuation omitted). Both need
not be present in the same degree, such that a “sliding scale is invoked which disregards the
regularity of the procedural process of the contact formation, that created the terms, in
proportion to the greater harshness or unreasonableness of the substantive terms themselves.”
See id,

As both the elements of both procedural and substantive unconscionability are minimal in
this case, application of the “sliding scale” precludes a finding of unconscionability. While the
“bill stuffer” process by which the terms of the arbitration agreement were conveyed “contain[s]
a degree of procedural unconscionability,” there is no indication of any “sharp practices” or
“surprise”. See Geniry, 42 Cal. 4th at 469. The arbitration provision begins with a bold-faced,
large-size heading that reads “NOTICE OF CHANGE IN TERMS REGARDING BINDING
ARBITRRATION TO YOUR CITIBANK CARD AGREEMENT.” See Supp. Barnetie
Decl., Ex. 3. It apprises cardholders who “do not wish to accept the binding arbitration
provision [to] please see the NON-ACCEPTANCE INSTRUCTIONS on panel 5 of this notice,”
and contains the following all-caps and bold-faced explanatory provision:

ARBITRATION:
PLEASE READ THIS PROVISION OF THE AGREEMENT CAREFULLY.
IT PROVIDES THAT ANY DISPUTE MAY BE RESOLVED EXBIIENG

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 6 of 1 1 Page 6of 1]
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ARBITRATTION. ARBITRATION REPLACES THE RIGHT TO GO TO
COURT, INCLUDING THE RIGHT TO A JURY AND THE RIGHT TO
PARTICIPATE IN A CLASS ACTION OR SIMILAR PROCEEDING. IN
ARBITRATION, A DISPUTE IS RESOLVED BY AN ARBITRATOR
INSTEAD OF A JUDGE OR JURY. ARBITRATION PROCEDURES ARE
SIMPLER AND MORE LIMITED THAN COURT PROCEDURES.

Id.

The accompanying October and November billing statements directed Plaintiff’s attention
to the Change-in-Temms notice, and apprised Plaintiff that the notice related to “DMPORTANT
INFORMATION ABOUT THE BINDING ARBITRATION PROVISION WE ARE ADDING
TO YOUR CITIBANK CARD AGREEMENT.” See id., Exs. 4, 5 (informing Plaintiff that he
“SHOULD HAVE RECEIVED AN IMPORTANT NOTICE ABOUT ADDING BINDING
ARBITRATION TO [HIS] CITIBANK CARD AGREEMENT” and advising him that if he
“WOULD LIKE ANOTHER COPY PLEASE CALL THE CUSTOMER SERVICE NUMBER
LISTED ABOVE").

Moreover, Plaintiff was given a meaningful opportunity to opt-out of the arbitration
provision. The “freedom to choose whether or not to enter a contract of adhesion is a factor
weighing against a finding of procedural unconscionability.” Gentry, 42 Cal. 4th at 470.
Plaintiff was given 26 days after the “Statement/Closing date indicated on [his] November 2001
billing statement” to notify Citibank in writing that he did not wish to accept the changes. By
opting out of the amendment, Plaintiff would have been permitted to use his card until it expired,
at which time he would have been able to pay off his balance under the existing terms. Notably,
he was not required to pay off his balance within the 26-day window in order to opt out, and
therefore this case does not present the same take it or leave it scenario found to be procedurally
unconscionable in Discover Bank. And while the arbitration provision may not have explained
the downsides to arbitration particular to the claims asserted here, it did apprise Plaintiff that he
would be foregoing the right to go to court and to a trial by a jury, and that arbitration procedures
were more limited than court procedures. Moreover, in light of the fact that Plaintiff was not
required to pay off his balance immediately in order to opt-out, there is no indication that
Plaintiff or other cardmembers felt pressure not to opt out of the arbitration agreement.

Compare Gentry, 42 Cal. 4th at 470.

Accordingly, although the Change-in-Terms may not have been entirely free from
elements of procedural unconscionability, “the times in which consumer cqaiyagjgerpanything
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other than adhesive are long past.” See Concepcion, 131 S. Ct. at 1750. Because Plaintiff was
given a meaningful opportunity to avoid adding arbitration to his account, the arbitration
agreement will not be held unconscionable absent a strong showing that its terms are “so one-
sided or oppressive as to be substantively unconscionable.” See Gentry, 42 Cal. 4th at 472;
Quevedo v. Macy’s Inc., 798 F. Supp. 2d 1122, 1137 (C.D. Cal. 2011) (where “the degree of
procedural unconscionability is relatively low, a greater showing of substantive
unconscionability will be required to render the agreement unenforceable™).

Much of the Court’s analysis in this regard is controlled by the Supreme Court’s recent
holding in Concepcion. After Concepcion, Citibank’s arbitration provision may not be found
unconscionable merely because it prohibits participation in class proceedings, even where it was
conveyed in a contract of adhesion. Although not as consumer friendly as the arbitration
provision addressed in Concepcion, the clause at issue here is not substantively unconscionable.
Rather, it provides that, in the event there is a hearing, Citibank will pay any fees of the
arbitrator and arbitration firm for the first day of the hearing; that each party will bear their own
expenses, regardless of who prevails, except that the arbitrator may award expenses “if the
arbitrator, applying applicable law, so determines™; and that the “arbitrator will apply applicable
substantive law consistent with the FAA and applicable statutes of limitations, will honor claims
of privilege recognized at law, and will have the power to award to a party any damages or other
relief provided for under applicable law.” These terms assure sufficient faimess to the customer
and do not render the arbitration agreement exculpatory for Defendants or unconscionable. See
Conroy v. Citibank, N.A., CV 10-04930 SVW (ATWx), slip op. at 7 (C.D. Cal., July 22, 2011).
The 2005 modification followed the same process and made no substantive changes beyond
removing JAMS as a potential arbitration firm and providing that the parties must choose either
the American Arbitration Association or the National Arbitration Forum. Therefore, it, too, was
not unconscionable.

Because the terms of the arbitration agreement and its method of adoption were not
unconscionable under California law, application of South Dakota law is not contrary to a
fundamental public policy of California and the choice of law provision is enforceable. See
Hoffinan, 546 F.3d at 1085.

Applying South Dakota law, the Court finds that Plaintiff entered into the arbitration
agreement when he was mailed the 2001 Change-in-Terms, failed to take advantage of the opt-
out provision, and continued to use the card. At that time, South Dakota law provided that “a
credit card issuer may change the terms of any credit card agreement, if such right of amendment
has been reserved...so long as the card holder does not, within twenty—ﬁveé%q Fﬁﬁe &ffectivc
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date of the change, furnish written notice to the issuer that he does not agree to abide by such
changes...[u]se of the card after the effective date of the change of terms...is deemed to be an
acceptance of the new terms....” S.D. Codified Laws § 54-11-10.

The 1994 agreement expressly reserved Citibank’s right of amendment, providing that
Citibank “can change this Agreement, including all fees and the annual percentage rate, at any
time” and that if a cardholder did not agree to the change, the cardholder was required to notify
Citibank “in writing within 25 days after the effective date of the change and pay [Citibank] the
balance, either at once or under the terms of the unchanged Agreement,” and that “[u]se of the
card after the effective date of the change shall be deemed acceptance of the new terms, even if
the 25 days have not expired.” See Guerrero Decl., Ex. A. Defendants followed the procedure
outlined above, and Plaintiff did not opt out and continued to use his accounts.

The Attorney General of South Dakota and numerous courts in this district have upheld
this method of adopting an arbitration agreement pursuant to South Dakota law. See, e.g., RJN,
Ex. 4 (opinion issued by the Attorney General concluding that “[a]ssuming the credit card issuer
has reserved the right to amend a credit card agreement, I find nothing in the statutory scheme
that limits the use of the procedure set forth in SDCL 54-11-10 to add an arbitration provision to
existing agreements.”); Lowman v. Citibank (South Dakota), N.A., No. CV-05-8097 RGK, 2006
WL 6108680, at *3-4 (C.D. Cal. Mar. 24, 2006); Egerton v. Citibank, N.A., No. CV-036907
DSF (PLAXx), 2004 WL 1057739, at *3 (C.D. Cal. Feb. 18, 2004). Therefore, as Plaintiff does
not dispute that his account was in use after November 2001 and February 2005, under the terms
of the card agreement and South Dakota law Plaintiff agreed to the 2001 arbitration provision
and the 2005 modifications. See Yagub, No. CV11-2190-VBF-(FFMXx), slip op. at *3
(“Applying South Dakota law, Plaintiff entered into the Arbitration Agreement when he used the
credit card.”); Lowman, 2006 WL 618680, at *3 (finding an arbitration agreement binding,
enforceable, and not unconscionable under South Dakota law where Citibank followed these
same procedures).

Finally, the Court notes that Plaintiff’s supplemental declaration, in which he summarily
denies having received the 2001 and 2005 Change-in-Terms notices, is alone insufficient to raise
a iriable issue as to receipt, and therefore as to formation. See Guerrero Supp. Decl. { 3, 6.
Under the FAA, “[i]f the making of the arbitration agreement ... be in issue, the [district] court
shall proceed summarily to the trial thereof.” 9 U.S.C. § 4. However, “to put such matters in
issue, it is not sufficient for the party opposing arbitration to utter general denials of the facts on
which the right to arbitration depends. If the party seeking arbitration has substantiated the
entitlement by a showing of evidentiary facts, the party opposing may not rﬁpﬂgﬁm}i‘al but
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must submit evidentiary facts showing that there is a dispute of fact to be tried.” Opperheimer
& Co., Inc. v. Neidhardt, 56 F.3d 352, 358 (2d Cir.1995) (citations omitted).

Here, Citibank offers convincing evidence that Plaintiff received the Change-in-Terms
notices. Citibank submits that the 2001 arbitration Change-in-Terms was mailed with Plaintiff’s
October 2001 periodic statement, and attaches copies of each. See Barnett Supp. Decl. q 8, Ex.
3, 4. Citibank recorded the mailing of the arbitration Change-in-Terms to Plaintiff in its records,
a copy of which is provided to the Court. See id. § 10, Ex. 6. There is no record of Plaintiff’s
mail ever having been returned as undeliverable, despite Citibank’s regular practice of including
a note in a cardmembers’ account records when billing statements, inserts or notices are returned
as undeliverable. See id. § 11. Citibank also furnishes copies of the October 2001, November
2001, and February 2005 statements, all of which were delivered to Plaintiff and all of which
reference the Change-in-Terms notices, See id., Exs. 4,5, 9.

Notably, Plaintiff does not deny having received the October 2001 and February 2005
billing statements, in which the Change-in-Terms notices were included, or the November 2001
billing statement advising him that he should have received the Change-in-Terms notice. See
Guerrero Supp. Decl. §{ 4,5,7. In light of this showing, the Court finds Plaintiff’s summary
denial that the arbitration notices were not received, unaccompanied by any supporting
evidentiary facts, insufficient to raise a triable issue regarding receipt. See Murphy v. DIRECTV,
Inc., No. 2:07-CV-06465-JHN, 2011 WL 3319574, at *2 (C.D. Cal., Aug. 2, 2011) (finding that
despite Plaintiffs’ protestations that none of them “saw, let alone signed the Customer
Agreement that contain[ed] the Arbitration Provision,” defendants had submitted sufficient
evidence of receipt where defendants explained that when the Customer Agreement was
updated, the updated agreement was mailed “to each of its customers along with his or her next
billing statement™); Walters v. Chase Marhattan Bank, No. CV-07-0037-FVS, 2008 WL
3200739, at *3 (E.D. Wash. 2008); Daniel v. Chase Bank USA, N.A., 650 F. Supp. 2d 1275,
1289-90 (N.D. Ga., 2009) (noting that “[b]ecause it [was] undisputed that the notices were sent
to plaintiff [and Plaintiff] continued to make charges on the Account without opting-out,
plaintiff’s mere denial of receipt of the amendments is insufficient to create a genuine issue of
material fact to defeat summary judgment™).

Having determined that a valid arbitration agreement exists, the Court next addresses
whether the agreement covers the dispute at issue. By its terms, the arbitration clause applies to
“any claim, dispute, or controversy between you and us.” See Barnett Supp. Decl., Ex. 3. The
agreement further provides that “[a]ny question about whether Claims are subject to arbitration
shall be resolved by interpreting this arbitration provision in the broadest V\Exﬁféﬁ* )g(ill allow
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it to be enforced.” Id. Furthermore, Plaintiff does not dispute that his claims fall within the
scope of the Citibank Card Agreement. As such, the Court finds that the dispute falls within the
scope of the arbifration clause. Because a valid arbitration agreement has existed since 2001 and
was properly amended in 2005, and because the arbitration agreement covers the issues in
dispute, the Court directs Plaintiff and the Citibank Defendants to arbitration in accordance with
the 2001 arbitration agreement, as modified by the 2005 change-in-terms.

IV. Conclusion

In conclusion, the Court finds that a valid agreement to submit to arbitration exists
between Plaintiff and the Citibank Defendants. Plaintiffs and the Citibank Defendants are
directed to arbitration in accordance with the 2001 arbitration agreement, as modified by the
2005 Change-in-Terms. And as Section 3 of the FAA mandates courts to stay an action
involving arbitrable issues upon application by one of the parties, the Court stays the present
action as to the Citibank Defendants, See 9 U.S.C. § 3.

IT IS SO ORDERED.

EXHIBIT A
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