
?age: 1 Document Name : untitled 

NOTR <==TRNCD ACCNT~==> 9673 
CIS CONTACT NOT~S RETRIEVAL PROCESS 

DATE TIME SITE OPR-IO ACTM TEAM ACID DISP OVR REL DVC~/TEXT 

03/04/02 0000 

05/16/02 0000 

04/15/02 0000 

0000 04/15/02 

[1~12/01 
03/06/02 

BODO SYSTEM 
ARBITRATION CHANGE IN TERMS NOTICE INSERT 

oooT] ~.,;.:....---

03/04/02 

03/04/02 

ENTER HISTORICAL NOTES RETRIEVAL REQUEST 

FORWARD - PF8 BACKWARD - PF7 

Jace : 7/20/2011 T1me: 4:29: 21 PM 
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1 

0. 00 

0000 

0000 

0000 

R - TO INITIATE A REQUEST) 
C - TO CANCEL A REQUEST) 
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www.c(ticard5.CO~ 

J A.HE T "' UQSO~ 

2 
FilP'LAft 8LUf f' 
63901-4300000 

Ido 

CITt CARDS 
PO BOX 688901 
DES MOINES, IA 
50]68-8901 

-. Cltl 

Citi' Driver's Edge' rOf COIJtom.r Sttvkt. uW or WAIt 

Platinum Select Card-Options Rbts 
Ac(ol.lnt Numb., T •• .,. ... ...,. -_ .... 

I p ~ 961) !:t"::.:::;:.:.~ 
""otun ~ ::~ 1 ~ : II[(["U It 5:01) Pif LOCAL TlOI( 01 U/U/ZOOt 

1-8()Q-961- 8500 

BOX 6000 
THE LAKES. NV 
89163 - 6000 

lii t iitol ....... /Closll'10IU fol U C rlMH I."'" 
$5300 

.... .a.I""1f, Cred it u .... Cu" 'd .... "C. Limit ... · ... iI.br. r..o:s" LIm., 

11/28/2001 i200 
PufllLlt 

$4627 
~~rte:r 

$0.00 $0.00 t 

PAYMENT THAH~ YOU L1/0S 
111211 
11/28 

puRCHASES9FIHAHC£ CHARGE'PERrODIC RATE 
PURCHASES'FrNANCE CHARGE·P(AIOOtC RATE 
CHARGE TO BALAHCE 2 

• CIT I DRIVER'S EDGE CARD OPTIONS REBATES 
Last Month's Balance 
Earned this Month 
Redeemed/hpi red 
Current s.hncc 

TOTAL 
24 . 67 
0.00 
0.00 

z.t . 61 

Our records show ho~ phone 513·176- 1718 ~nd 
bustncss phone 51)-686-J260. PleasQ update ~bove 
CQUpot\ 'f incorrect. 

WITHIH THE LAST JO DAYS YOU SHOULD HAVE RECEIVEO AH 
IYPORTAHT HOTICE ABOUT ADDING BINDING ARBITaATIOH 
TO YOUR CITI8AHK CARD AGREEM(NT. rr YOU WOULD LIKE 
AHOTkER COpy PLEASE CALL THE CUSTOMER SERVICE 
NUMBER LISTED ABOVE. 

Reminder: You may be assessed an over-fha-credlt­
line fee It your balance exceeds your Tot~l Cred;t 
line ~s stated above. 

YOUR TOTAL CREDIT LINE HAS CHANGED! 
Please note your new total credit line. 

Each ~oveMber. the A~r \ c~n Cbncer SO'ietv hold~ 
Its annual Great Amerlc~n S~keout. When you're 
re~dy to quit snoklnq. the A~cican Cancer Soeiety 
Coln help. Call 1-800-A(5-1J45 or visit 
www.cancer.orq 

$ZOO 
Pltrcl\!Adv 

NI"lI1\WT1OU, 

$20.00 = 

$672.5' 
Nlnlrrnm J.lno<./fIt Du, 

Ho.oo ......... 
- 200.00 

9.86 

.1' 

-------------_._ .. _, -
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www.citi ca rds .com 

JANET HUDSON 

Account S'umm.ary 

PURCHASES 
ADVANCEs 
TOTAL 

PURCHASES 
Sta ndO!rd Pure" 
Balance 2: 

AD"'ANCES 

00 At 0499 1 Me 4 

prI!YIDU. (+) Pt.lrCha.su (-) Payments 
p, ltner " AdyMql So Crtdjh 

$662.54 to.
oo $200 . 00 

$0.00 0 . 00 SO.OO 
$862.54 0.00 $200.00 

8.lance s",b]td tc PulQdlc 
Flnlnce Charge Rat. 

$;86.0. 
36_12 
$0 . 00 

O . 0"3S6"~D) 
0.016161. D~ 
0 . 05 .0(71 "(0 

",-, ",.i.'''',,-;;:,,:-, --_. ----. 

- 469-

(+) FiHANCE 
CHARGE 

$LO.OS 
$0.00 

$10 . 05 

Nominal 

cit'r 

(iI) New 
FI lillne. 

$612. . 59 
$0.00 

$672.59 

ANNUAL 
APR PERCENTAGE RATE 

15.900" 15 . 900\ 
5.900% 5 . 900" 

19 .990" 19 .99o" 
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' ?age: 1 Document Name : unt~tled 

CLOSED/ATTY CONTROL 0673 CMC 
AGENCY-INTERNAL SND LTR N ~ "',, . DF N/A/B 

STUDENT: 

PURCH RATE 
CASH RATE 
FEE 
TERMS 
DISCOUNT 

ThankYou 

PRISKSCR: - 001 FSRCSEG: 
ACT PRIC ACT EFF DT 

)ate: 7/1 9/2011 Tlme : 4:33:14 PM 
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MODE: LG220400083 XFR N 
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of one of our Cili ,,£fili8IC$. Mm<ilerCard or Visa.. 
depentiing on which c:J.rd i." used. will convert the 
amount into U.S. dollnrs. MasterCard and Viso win 
net in ::Iccordancc with their t)pl!mting regulations or 
foreign c:urrency conversion procedures then in 
effect. Ma. .. tcrCard currently u~s 3 conversion rate 
in effect one day prior 10 it.Ii trlln$llt'tion processing 
dale. Such rule is either a wholc~Je Inllrkel .rotC or 
Ihe govcrnmcnl·mandatecl rate. Visa currcnlly U~'i a 
conversion rale in effcct on its applicnblc central 
proccssing date. Such rate is either a r.lle it selects 
from Ihc range of ratcs available in whole.Cjwe cur· 
rency markets, which may vary from the rute it 
receives. or the govemment·mand~led rotc. 

If a cosh advnnce i~ made in a foreign currency al a 
hranch or ATM of one of our Citi affiliAtes. the 
umourll will be converted into U.S. dollars by a CHi 
affiliute in accordance with its foreign currency U)D­
'o'crsion procedures then in effect. Our Chi affiliate 
currently u~c~ a convcn;ion flltc in effeci on its ap­
plicahle processing dale. Such nlle is either iI mid· 
point market rate or the governmentamandatet.i nne. 

The roreign currency conver5ion rate in effect on 
the applicable proce~sing dale for a tronnction may 
dit1er from the rare in eFfect on Ihe sale or posting 
d::tle on your hilling statement f<;lr (hal transaction . 

P020S-C 

"""" 

Please save Ihis notice for future feference. 

02005 C 1;llO·,k (5C1u/;"I OJI~orll). N.A 
MemborFOIC 

Notice of Change in Terms, 
Right to Opt Out, and 
Information Update 

Summary of the Changes: We afe adding a transaction 
fee lor purchases made in foreIgn currenCIes. and we are 
changing the balance transfer transaction !ee. the mmwilUtI'\ 
amount due cwcularlon. and the arbilraliol'l provision 

Effective Dates for the Changes: The new Iransacliol'l 
fee for purchases made in foreIgn currenCIes wilt be effectIve 
April 2. 2005. The changes to the !'lalance Iral"",sfer transactfon 
lee. the minimum amount due ca!cUlation, and (he arbltrahon 
prOvision wiU alt be effective on \I"Ie firs! day of yO'u'f first bilhng 
peflod beginning on Of after March 3. 2005. ·Nt1ethet or not 
'Jf1I1 recaive a billing statement. If you want to apr oul 01 these 
changes, please follow the instrUCtions in me Righi to Opt Out 
section ot this notice. 

The Changes to Your Card Agreement; We are 
(1) adding the following Transactio:") Fea for PUrchases Made 
in Foreign Currencies section. (2) replacIng the existlIlg Trans· 
action Fee tor Balance Transfers. and Minimum Amo.ml Due 
sections with the sections shown below. and (3) c~"ng,ng lhe 
Arbitration provision. 

Transaction Fee for Purchases Made in 
ForeilfIJ Currencies: 
For eaeh pun.:hnse made in tI. foreign currency. we 
odd an additional FINANCE CHARGE of 3.0,+ llf 
the nmounr or the purch:L"e ~tfrcr its cOI1VerSillll into 
U.S. donar~. This foreign currency lrammcticm fee 
will be added to thc appmprilHe p\1rchn~~ balance 
with Ihe roreig!1 currency purchase. TIle foreign cur­
rency tnmJ;Dction fee mny cuusc the :lnnl/:!I rK~rccnt­
ag!! rate on the billing lilalcmelll on wbieh the 
ptlrcha.'ie mnde in a foreign currency firsl :lppenr.~ til 

exceed the nominal annual percentage nile. 

TransactioD Fee for Balance Transfers: 
You h\1VC nbtained n balance transl'!.:r for which we 
a.sse~~ n hnlnnce transfer tronsaction fee ir you \Ji).I1~­
fer a balance by means (lther Ihan n eon .... e-nience 

("t) 
I'­
<;t 



check. or you obtain runds through :l balance trons· 
fer check. Balance transfer,; will be treated 3.~ pur· 
chll$es unle.~~ otherwil!c provided in this Agreement 
To each balance transfer we add an additional 
flNANCE CHARGE of 3.0% of the amount of the 
balance transrer. bm not les~ than 5S or more than 
$75. Thi~ fcc will be added 10 the Olppropriate pur. 
chase halance with the: balance tran~rer. The balance 
tran.c;fer tran. .. action fec may C3Ul>e Ihc annunl per­
centllge rnIe on Ihe billing statcmcnl on which the 
tmlance Irnnl'fer first nppcar.; to exceed the nominal 
itnnual pcrcenlnge ratc. 

Minimum Amount Due: 
Elleh month you must pay a minimum amount that 
is calculated al> follows. First, We' begin with any 
amuunl Ih.u is past due and add to it any amount in 
ex(.·e.O;;!i of your cr~dit line. Second, we add SS if any 
annual percentage rote imposed on your account 
exceeds IQ.99%. Third, we add Ihe largc.c;t of the 
fol/owing: 
• ·rne :lmotlnt of yOIJr billed finance cbarges plus 

any applicable IDte fee: 
• The New Bnl:lnce 00 Inc billing statement if it i~ 
le~s than $20; 

• $20 if the New Balance i5 at Il';t:\t SlO and not 
gnwler than 5960: or 

• 1148 of the :'few Balance (which calculation is 
roundetJ down to the ncnrc. .. t dollar) if the New 
Anillnee excecd.~ 5960. 

If 110 annual percentage rOotc imposetl OIl your 
account exceed, 19.99% and the large" of the 
aoo\'e" calculations i!i the amounr of your billed 
finance ch.,ryes plus any applicable late fee, we add 
$5 10 the calculation of the Minimum Amount Due. 
However. the Minjmum Amount Due will neYer 
t::\cccd your New B .. I::mcc. 

III calculating the Minimum Amount Duc. we may 
."uhlmct fmm the New Balance cerwin fees added to 
your :lccount during the billing period. 

The Changes to the Arbltra~mldI.U!n: WA are 
removing JAMS as a potential arbitration tirm in tho sechon 01 
your Card Agreement entitled "Ho,," does a party Initiate 
arbitration?" As a resUlt, a party must choose either the 
American Arbitration Association ex the Natkmal Arbl1ration 
Forum when filing an arbItration. In addflion, we are replacing 
the extsling SuMvai and Severability of Terms section wnh the 
section shown below. 

Surrival and Severability of Terms: 
This arbilnllion provision shuJl :-:ur ... ive: (i I Icmtin:J­
lion or changes in the Agrt'.cmcnt, the aCC(lunt. or 
Ihe relationship between you ond us conccl11ing the 
account; (ii) the bankMlptcy of any party: and (iii) 
any tmnsfer, sale or a,.:;signmcnt of your account, ot 
.my amounts owed on your account, to an)' (Jlhcr 
perlion or entity, Ir any portion ()( thi.~ nrbimttion 
provision is deemed invalid or unenforceable. the 
entire arbitnttion provision Sh31i n(lt remain in force. 
No porlion of this arbitra:tion provi~ion mny be 
amended. licvered. or waived ab"cnt a written agree· 
ment hl!tween ),ou nnd \.Is. 

Right to opt Out: To opl out of tI'Bse c'-'anges. yOu mUSl 
wrile us by April 30. 2005. indicatil'lg thaI. yOI) are Opli'l9 out. 
Write us at Customer Service Center, PO Box 44123, Jack· 
sonville, Florida. 32231-4123. and include your name, address. 
and account number. If you opl oul 01 the changes you may 
use your card{s) under the current terms \JnW the end of 
your current membership year or the expiration dote on your 
card(s). whichever 1s later. AI that time your account will be 
closed and you must repay Ihe balance un.der the current 
lerms. 

----------------Information Update---------------­
Because the foreign currency convaTsiott procedures are 
changing as of April 2, 2005. we are updating the information 
contained in your Card Agreement concern:ng the COr'lversion 
or transactions made in foreign cuueocles. Effective Apfli 2. 
2005. Ihe following section will replact! Ihe COIrt1spanding 
seCllon in your Card Agreement. 

Information 011 Foreign Cllrrency 
COD>'f!TSion Procedures: 
If you make a tral1!>:lction in a foreign C:UF"rency. 
other (han a cash advance mude at a hr.tnch ot ~\Th1 

'¢ 
I"­
'¢ 



EXHIBIT 8 

- 475-



03 / Z1/0 5 

i ·,m:~WXt!ii3 

J4tiET HUOSOU ".,­
POPLAR BLUFF 
6)901-4)00000 

$1 0 83 4.46 Izz 5 . 00 

tWf'tWi~j;) :W$'(~} 

lAO 

CIT! CARDS 
PO BOX 688901 
DES MOINES. IA 

50368-8901 

Citi" Driver's Edge" 
Platinum Select Card-Options Rbts 
"'(cO\lOll Mwnb.r 

~~~iiii~II!I' 9613 
CtI.stom.r S.rvle.: 
1 · aOO-U1-85Qo 

BOX 6000 

'01.1 ' .. <llIll ... .... ~~lInl. (.ultl ,,"', Cull A4vuu Llmll "..-11,.101 .. (' ... Il I,'",U 
$4765 1200 $200 

Pun:h/A4v 

TlA;LG-BZOO 
07/20111 

ertr 

New al' ... '. 
$10834.46 

lo(""'II'IIiM 
Amount bue THE LAItES. tty 

89163-6000 

$15600 
St-trtnt"" 

Clul", b.t. 
02/24/2005 

Amov"IO ... r 
~rl"ll Lin. 
lD . OO + 

,ul Dn N}llIrnu", Dv. 
$0.00 + ~225.00 = $225.00 

2/L6 35138181 

UO? 2/0J YOXO~Yl 

2/04 2/04 KWZB6KttO 

2/01 UD7 DZPRF'OO 

ZllS 2/15 Ci8GYYHYL 

2/24 

2/24 

2/24 

Paynentsf credIts' AdJustaents 
PAYUEHT HAHK YOU 
70 DaDo 0000 

Standard PUrch 
CASEYS GHRL STRE 1141 POPLAR BLUFf MO 
61 05542US 2222 
BOMBAY INCENSE LONGWooO FL 
6L AS969US Z222 
YAH~YAHOO SN BUS/MAlL 408-349-5151 CA 
61 A4816US 222Z 
CASEYS GNRL STRE 1142 POPLAR BlUrr MO 
61 DS54ZUS 2222 
PURCHASES-fIHANCE CH~RGE4PERIODIC RArE 
84 0000 

Balance Tran$f~r - Char Qed To Offer 5 
PURCHASES·r(NAHC( CHARGE-P[RIODIC RArE 
84 0000 

Balaftc~ Translrr - CharQed To Orfer 9 
PURCHASES·r[KAHCE CHARGE-PERIODIC RArE 
84 0000 

Previous St.,temcnt Rebntu Tat., I 
Oa~e Rcb~te5 Earned 
Tot3t A~b~te~ (~rnC!d This PeriOd 
Tot.11 Plcbiltes Jr. ..... 'i I~ble 

l58. SS 
1.SS 
J.SS 

t61.1l 

Bon .. , RelJilte~ <roy hke on(! to two bllllnq cycles 
to .1PDC'ar on 'lour ~t.1t(!'lII!nt. Ple.:1So re'er to thCl' 
~pecirlc terms and conditjqns pcrtalnlnq to the 
prOftXl\ion ror r'Jrther det.1i1s. 

Ple .. se see the CI\closcd 1i0Hee 0' Ctlolnlle In Terms to 
Your Ci'lrd AlJrcernent for Import~lIt inform,oHlOR 
rcqMd'nq ch,'1ntles 10 your C~rd Aqrl!cmcnt. 

- 476 -

","ount 

-100.00 

26.50 
05483075034 

21J0.46 
55-451025036 

11.9S 
554328650:38 

Z9.17 
OSol6J07S046 

U4.Ze 
DOOOOOOoOO 

•• 3 
0000000000 

9.57 
0000000000 

un 

ACIO:JALG040 
18:48:50: 



JANET HUDSON 

Account Summ.1ty 

PUItCH",Sts 
"OVANCES rorAl 

Rah Summll.rv 

PURCHASES 
5 t ... ndilrr1 PlIr<;h 
Of fe r S 
Ofter 9 

AOVAUCES 
Sto1nd,Jrtl ,Mv 

previous t t) IiUfcKasu t-jP.yme-tih 
Balane' & Advlt\cu &; Crf'dih 

StD. 651. ')0 Ut;6.06 
~o . oo ~o.oo 

$.lO , 6 1 .90 U 8 .08 

$lOO.ao to.oo 
$l 0.00 

8.I~u s.,bj.et '0 P N lod'l( 
Finane. Chllr9' Jbtf 

,a\I22 .11 0.0"518'\(0) 
LJl . OJ O.Ol6.tl'\(O) 

52 . 0ll .21. I>.016~l'(Q) 

~O . OO 0.056101"(0) 

- 477 -

ulfiRANCE c=) N~w 
CHARGE a ,lane. 

Sll.f.ol8 $10.8)4.016 
IO.va lO.OO 

Sl -4. 48 $lO.8 4 .• 16 

Nom ..... 1 ANNUAL 
APR PERC[HTAGE RATE 

t6.<t90"1! \6 . 49t)"'t, 
5.990'\ 5.990'1, 
5 .990", 'i . 9110' 

20. ·190'{, ZIl . 490'\ 

'" 
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" 

07121/05 

iiW.MlI,m, ; 

JANET HUDSON 
tit 
POPLAR cLU F f 
63901-4300000 

• 

111408.26 1234.32 SITE:JX'<I 

)jlifffij4!tL ;;:\!gi~'2 

YO 

<IT[ CARDS 
PO BOX 688901 
OES MOINES. tA 

50368-8901 

Citi" Driver's Edge' 
P.,!~.tm!.lm Select Card-Options Rbts 

(j ,19613 

Custom.r Servlct: 
1.-600-9&7' IS.OO 

BOJ( 6000 

h, .. ,al, Cled~ t.t!<Il 

$9191 
r.lth .t" ...... u limit "".11 •• " CUft U",'I 

$200 $200 
p""cll/A."Y 

Put 1)., W'n'rnuctl DU, 

r .. , .. , f."r.oIU LI ... 

$20600 
st.t''''''OIII 

TU : LG-S2.00 
01/20/11 

""'. Cltl 

Nt ... II,I ... ~. 

$11408.26 

TIfE LAKES. HY 
89163-6000 o 6/Z7'i'Z"d 3;" $0.00 + $234.32 = 

,,=~:~~"u': 
$234.32 

6/20 01l9Jl8Z 

6/07 6/01 

6/23 6/2) 

6/27 

6/27 

JFYH8rOO 

2aZL.DZ9l 

p~y~ntSt Cr.di1s , Adiust •• nts 
PAYMENT HANK YOU 
10 0000 0000 

Standard Purcb 
YAH'YAHOO SY BUS/NAIL ~08-J49-5151 CA 
61 A4816US 2HZ 
CHAUVIN COFFEE COWPAHY SAINT LOUIS MO 
61 AS999US 222Z 
PURCHASES-rIMAHCE CHARGE'PERIOOIC RATE 
84 0000 

Balance Transf.r ~ Char~.d To Offer t 
PURCHASES·flHANCE CHARGE'PERIOOIC RArE 
84 0000 

DRIVER'S EDGE REBATES SUMMARY A~tiyity This 
PUlChase Rebates Earned 
Ad ust~nts I Ex~;red 
HE DRIVER'S EDGE REBATES 

Purchase Rcbat~s Earned 
PREvIOUS DRIYER ' S EOGE REOATES 

Prcyious 

Period 
8 

·2 • 
Balance 

168 
168 

Tota' 
Tota\ 
Tot.,1 
10t\lt 

Reba tes larned 
Rcb.)tcs EXpired 
Rcb.)tcs Redeemed 
Rebates Avail~Ul~ 

Lifetime Ac tI v ltv ,., 

Submit tet.! 
PurChase Rebates 
Drive Rehates 0 
Oonu~ Reb::ates 
roTAl ORTvER'S [Or.E RE8MES 

10 
o 

'14 

RedeCNble 
114 

o 
o 

174 

Bonus Reb.)tes ~y take one to two bil1inq cvclc5 
to appear on your 't~ten~nt. Ple~se refer to the 
spcctric terms and condItions p.rtaininq to the 
promotion for fvrther delai Is. 

ConrJr,ltulittlans on your recent ~redlt line Increase! 
Please note your new tot~1 credit line. 

rmport~nt [nformation: Ple~se ,ec cnclo~ed insert 
(or discaunts .1nd otfers frail! Hertz especi~lly rar 
Orivcor's (dq<,(R) Cllrdrnt~l!bcr~. 
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Am_I 

- 300.00 

11.95 
55432865L58 

7i17.01 
854868151]5 

113.73 
0000000000 

6.59 
0000000000 

ACIO:JALG040 
L8 : 48:50 : 



JA.NET HUDSON 

Account Summitfy 

PURCHASES 
AOVANCES 
101Al 

Rate Summary 

PURCHASE'i 
St.,nd.lfd PUfCh 
or fer ? 

ADvAtIC£S 
5 tnnd.H CI ~dy 

Eorn more e~crVd~yl (~rn 3~ rebates for purch~s~s 
l!lade lit ~upcrll'o:ltk('ls:. l1ruqslorcs. Ilnd qas st~Uons. 
fa t.JlCc .. uJVoll'lt.1qC of these .lttdcd reb.tcs sirnply 
enroll at: www,citicards,comf Select 'Wllnaqc My 
Account', then 'Spedoll Otlcrs'. 

Save Time. Solve Paner. SiQn up for All Electronic. 
You'll have Instant ."cess to your stoltement onl inc-. 
without that pile or p~per, Get an c-mail notice 
when your ,tlltemcnt is re~dV, Reqistcr or sign-on 
to WWW.cltlC&rds.com and chooso ~~nllqe MV Account_ 

Pr.",ous 1+) purc.hases l-) Pilym."ts t+) FiNANCE 
Bol!;ilnc.e " AdvAn<:U & Credits CHARGE 

$lO.82S.96 $758.96 $300.00 $1l0.32 
~O.OQ "$0.00 $0.00 $0 . 00 

$LO.BZ8.96 $158.96 $JOO.OO $ll0.JZ 

(::I' NfW 
BIlIa!'\C1 

Sl1.40B.Z6 

3° ·00 $11.48.26 

Bal~e sub,.,t !o 
F'lnOlnce Chauzt 

Noml",a! 
APO 

ANNUAL 
PERCeNTAGE RATE 

j9 .b8l.Zl 
1.('55.12 

$0.00 

O.OJ61L'\(O) 
0.0164t''<D) 

O.OSlSl'(O) 

11 . .tao" 
5.990-4 

20. q~o", 

1] . .,00,\ 
S.'/90", 

lO.9t;lQ1j 

i~~~" ,~--;-------------'--'------ ---------"-, 
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.' 

08/22/05 $11290. 11 $233 . 0' SlTE:JX-Cl 

':i?lfl#_~ ~nl!~~;l': liilt~&Yki 

JOHET HUDSON 
. Vi , -
POPLAR bLUFf 
63901 · 4300000 

MO 

CITI CARDS 
PO 80X 686901 
DES MOINES, IA 

50368 - 8901 

Cit!" Driver's Edge' 
Platinum Select Card-Options Rbts 
o\ctOlll'l HIo'ftINr 

~ ~ 9673 

Customn S.rvlcl: 
1-800'961,8500 

BOX 6000 
THE l.AKES. HV 
89163·6000 

~"UI ,:,(111 LliU 

$20600 
st ..... ,,,.1 

01/Z7'tt88s" 

.".R ... ,. c •• .:In,,,,. 
$9309 

o\~.,"" 0-." 
Cnell! lltl' 
$0_00 • 

'=H" A4 .. ,." l..In\tt ~ull.IIoI' C;UlI.limll 
$200 $Zoo 

Purr.h/ .... v 
Put ou, 
$0_00 • '$kll. 1IfII OIl, 
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Jon S. Dawson 
DAVIS WRIGIIT TREMAINE LLP 
701 W. 8th Avenue, Suite 800 
Anchorage, Alaska 99501-3468 
Teletlhone: (907) 257-5300 
FacsImile: (907) 257-5399 

Attorneys for Defendant Citibank, N.A., 
successor to Citibank (South Dakota), N.A. 

COpy 
Original Receivsd 

MAR 16 2U12 

Clerk of the Trial Courts 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

JANET HUDSON, on behalf of herself and 
all other similarly situated, 

Plaintiffs, 

v. 

CITIBANK. (SOUTH DAKOTA), N.A., 
ALASKA LAW OFFICES, INC. and 
CLAYTON WALKER, 

Defendants. 
Case No 3AN-ll-09196-CI 

SUPPLEMENTAL BRIEF IN SUPPORT OF MOTION TO COMPEL 
ARBITRATION AND TO STAY ACTION; 

FILED PURSUANT TO THIS COURT'S ORDER DATED MARCH 2. 2012 

Pursuant to this Court's Order dated March 2, 2012 (the "Order"), defendant 

Citibank, N.A. ("Citibank") submits this Supplemental Brief addressing the issues raised 

by the Court in the Order. I 

I Capitalized tenns are used herein as defined in the Motion. 
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I. THE FAA'S PREEMPTION STANDARD 

The standard for federal preemption of state law under the FAA is set forth in 

AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (Apr. 27, 2011). The FAA preempts 

state law2 to the extent that it conflicts with the FAA or stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of the FAA. See id. 

131 S. Ct. at 1745-48. Concepcion is but the latest expression of the preemption standard 

under the FAA, which "withdrew the power of the states to require a judicial forum for 

the resolution of claims which the contracting parties agreed to resolve by arbitration." 

Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). 

The Supreme Court explained the basis for preemption under the FAA, starting 

with the history of the statute: "The FAA was enacted in 1925 in response to widespread 

judicial hostility to arbitration agreements." Concepcion, 131 S. Ct. at 1745.3 The 

primary provision of the FAA, Section 2, has been described as reflecting both a "liberal 

federal policy favoring arbitration," and the "fimdamental principle that arbitration is a 

matter of contract." [d. at 1745 (citations omitted).4 "In line with these principles, 

2 The federal authority to preempt state laws invalidating arbitration agreements ultimately 
derives from the Supremacy Clause of the Constitution. U.S. Const. art. VI ("This Constitution, 
and the laws of the United States ... shall be the supreme law of the land; and thejudges in every 
State shall be bound thereby, anything in the constitution or laws of any State to the contrary 
p0twithstanding."). 

See also Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265,270 (1995) ("the basic purpose 
ofthe Federal Arbitration Act is to overcome courts' refusals to enforce agreements to 
arbitrate. "). 
4 As noted in PresIon v. Ferrer, 552 U.S. 346, 353 (2008), "Section 2 'declarers] a national 
policy favoring arbitration' of claims that parties contract to settle in that manner." (quoting 
Southland Corp. v. Keating, 465 U.S. 1, 10 (1984». 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. Cmbank (South Dakota) NA, Case No. 3AN-/ /-09/96 CI 
Pago2of17 
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courts must place arbitration agreements on an equal footing with other contracts, and 

enforce them according to their terms." Id. at 1745-46 (citations omitted). 

The "savings clause" of Section 25 "permits agreements to arbitrate to be 

invalidated by 'generally applicable contract defenses, such as fraud, duress, or 

unconscionability,' but not by defenses that apply only to arbitration or that derive their 

meaning from the fact that an agreement to arbitrate is at issue." Id. at 1746.6 As 

instructed in Concepcion, federal preemption under the FAA can occur in two ways. 

First, "[ w ]hen state law prohibits outright the arbitration of a particular type of 

claim, the analysis is straightforward: The conflicting rule is displaced by the FAA." 

Concepcion, 131 S. Ct. at 1747 (citing Preston v. Ferrer, 552 U.S. at 353). In fact, the 

Supreme Court last month reaffirmed this preemption standard in a per curiam decision 

reversing and rebuking the West Virginia Supreme Court for failing to follow the U.S. 

Supreme Court's mandate. See Marmet Health Care Ctr., Inc. v. Brown, 132 S.Ct. 1201 

(Feb. 21, 2012). In Marmet, the West Virginia Supreme Court refused to enforce an 

arbitration agreement on the grounds that West Virginia law prohibited predispute 

agreements to arbitrate personal-injury or wrongful-death claims against nursing homes. 

In reversing that ruling, the U.S. Supreme Court found that "[t]he West Virginia court's 

interpretation of the FAA was both incorrect and inconsistent with clear instruction in the 

5 The savings clause permits arbitration agreements to be declared unenforceable "upon such 
~rounds as exist at law or in equity for the revocation of any contract." 9 U.S.C. § 2. 

Citing Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996); see also Perry v. 
Thomas, 482 U.S. 483, 492-493, n. 9 (1987). 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-11-09196 CI 
Page 3 of1? 

- 490-



!3 • ...l • .. ~ 0 . S "' :;: " ~ • ~ e "' 
~ 

" u - ~ .. - ~ = Eo< ::: ,. -
~ 0 

_ 0( 

o • 

~ j 
~ g, 

e 
o 0 

~ o ~ 
~ u 

.~ .~ ~ • 
" ~ 

~ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

precedents of this Court .... West Virginia's prohibition against predispute agreements to 

arbitrate personal-injury or wrongful-death claims against nursing homes is a categorical 

rule prohibiting arbitration of a particular type of claim, and that rule is contrary to the 

terms and coverage of the FAA." Id. at 1203-04. Plaintiff already has conceded that 

Marmet applies here. 7 

The second situation is more complex-federal preemption arises when a doctrine 

normally thought to be generally applicable, such as the defense of unconscionability, is 

being "applied in a fashion that disfavors arbitration." Concepcion, 131 S. Ct. at 1747. 

For example, "a court may not 'rely on the uniqueness of an agreement to arbitrate as a 

basis for a state-law holding that enforcement would be unconscionable, for this would 

enable the court to effect what ... the state legislature cannot.'" Id. (quoting Perry v. 

Thomas, 482 U.S. at 493, n. 9). In Concepcion, California's rule of unconscionability 

stood as an obstacle to the primary objectives ofthe FAA--enforcement of agreements to 

arbitrate according to their terms and promoting streamlined and efficient procedures in 

arbitration. Id. at 1748-S3. 

The Supreme Court made clear that "[a]lthough § 2's saving clause preserves 

generally applicable contract defenses, nothing in it suggests an intent to preserve state-

law rules that stand as an obstacle to the accomplishment of the FAA's objectives." Id. at 

1748. "As we have said, a federal statute's saving clause cannot in reason be construed 

7 See Plaintiff's Notice of Supplemental Authority dated February 22, 2012. 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hurbon v. Citibank (South Dakota) NA. Case No. 3AN-JJ-09/96 CI 
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as [allowing] a common law right, the continued existence of which would be absolutely 

inconsistent with the provisions of the act. In other words, the act cannot be held to 

destroy itself." [d. (internal quotations and citations omitted). 

This preemption standard recently was applied by the Ninth Circuit in Kilgore v. 

KeyBank, Nat. Ass'n, -- F.3d ---, 2012 WL 718344 (9th Cir. Mar. 7, 2012). There, the 

Ninth Circuit held that California law was preempted under the Concepcion standard, 

overruling a number of federal district court cases (including cases relied upon by 

Plaintiff here) holding that claims for public injunctive relief under California law were 

not subject to arbitration. The Ninth Circuit restated the applicable preemption standard 

as follows: 

The Court identified the two situations in which a state law rule will be 
preempted by the FAA. First, "[ w ]hen state law prohibits outright the 
arbitration of a particular type of claim, the analysis is straightforward: The 
conflicting rule is displaced by the FAA." Concepcion, 131 S.Ct. at 1747. 
A second, and more complex, situation occurs "when a doctrine nonnal1y 
thought to be ~enerally applicable, such as duress or, as relevant here, 
unconscionability, is alleged to have been applied in a fashion that disfavors 
arbitration." [d. In that case, a court must determine whether the state law 
rule "stand[s] as an obstacle to the accomplishment of the FAA's 
objectives," which are principally to "ensure that private arbitration 
agreements are enforced according to their terms." [d. at 1748. If the state 
law rule is such an obstacle, it is preempted. 

[d. at *6. 

Applying the proper standard for FAA preemption here, any contention that 

Alaska's statutes, common law, or public policy require UTPA claims (or any other state 

law claims) to be litigated rather than arbitrated is a categorical rule prohibiting 

arbitration of a particular claim that clearly is "displaced" by the FAA under settled U.S. 

SUPP. BRlEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. Cltfbank (South Dakota) NA, Case No. 3AN-ll-09 196 CI 
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Supreme Court precedent. Moreover, the FAA also preempts Plaintiff's 

unconscionability analysis to the extent it is predicated on the addition of an arbitration 

agreement to the terms and conditions of the credit card account, (as opposed to 

generally applicable rules), under the authorities cited herein. 

II. THE UTPA'S GUARANTEE OF THE RIGHT TO LITIGATE 
(ASSUMING THERE IS ONE) IS PREEMPTED BY THE FAA. 

FAA preemption clearly prohibits this Court from denying arbitration on the 

grounds that Plaintiff is somehow guaranteed a right to litigate her UTP A claim in court. 8 

Such a finding would be the same as finding that Alaska law (or public policy) prohibits 

arbitration ofUTPA claims. As discussed above, the rule in this regard is clear-"[w]hen 

state law prohibits outright the arbitration of a particular type of claim, the analysis is 

straightforward: The conflicting rule is displaced by the FAA." Concepcion, 131 S. Ct. at 

1747; Marmet Health Care Ctr., 132 S. Ct. 1201 (discussed above); Preston v. Ferrer, 

552 U.S. at 356 ("When parties agree to arbitrate all questions arising under a contract, 

the FAA supersedes state laws lodging primary jurisdiction in another forum, whether 

judicial or administrative."; FAA preempted state law granting state commissioner 

exclusive jurisdiction to decide issue the parties agreed to arbitrate); Mastrobuono v. 

Shearson Lehman Hutton, Inc., 514 U.S. 52, 56 (1995) (holding that FAA preempted 

state law requiring judicial resolution of claims involving punitive damages); Perry v. 

Thomas, 482 U.S. at 491 (holding that FAA preempted requirement that litigants be 

8 It is unclear that the use of the tenn "civil action" in AS 45.50.531 (a) guarantees a right to 
litigate in Court. 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-J J-09J96CJ 
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provided ajudicial forum for wage disputes); Southland Corp. v. Keating, 465 U.S. 1, 10 

(1984) (holding that FAA preempted state law prohibition of arbitration of claims 

brought under financial investment statute). As the Ninth Circuit recently held in 

Kilgore,federal statutory claims may be excluded from arbitration where Congress has 

evinced such an intent, "[b Jut such external constraints may be found only in other 

federal statutes, not in state law or policy." 2012 WL 718344, at *12 (emphasis,added). 

"[T]he only way a particular statutory claim can be held inarbitrable is if Congress 

intended to keep thatfederal claim out of arbitration proceedings .. ,," Id. (emphasis in 

original). 

Furthermore, this Court need not even reach the issue of federal preemption with 

respect to Plaintiff's UTP A claims. As recognized by the Alaska Supreme Court, "a 

claim subject to an agreement to arbitrate for which an independent statutory judicial 

remedy is also available must be arbitrated, unless the history and structure of the statute 

in question indicate that the legislature intended to preclude waiver of the judicial remedy 

in favor of the arbitral forum." Barnica v. Kenai Peninsula Borough School Dist., 46 

P.3d 974,977 (Alaska 2002). In Barnica, the Court addressed the issue of whether a 

statutory claim had to be arbitrated when it expressly provided for a judicial remedy. 

Relying on Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991), the Court 

adopted the reasoning stated in Gilmer that "[a ]greements to arbitrate supercede statutory 

judicial remedies 'unless Congress itself has evinced an intention to preclude a waiver of 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. eilibank (South Dakota) NA. Case No. 3AN-i 1-09196 C[ 
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judicial remedies for the statutory rights at issue.'" Barnica, 46 P. 3d at 979; see also 

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,628 (1985) 

(noting that in agreeing to arbitrate a statutory claim, a party "does not forgo the 

substantive rights afforded by the statute [but] submits to their resolution in an arbitral .. 

. forum"); Compucredit v. Greenwood, 132 S. Ct. 665, 670-71 (2012) (statute's creation of right 

to bring civil action did not preclude enforcement of agreement to arbitrate). There is nothing 

in the anti-waiver provision ofthe UTPA that indicates a "civil action" does not include 

an individual arbitration proceeding. By arbitrating her claims, Plaintiff is not forgoing 

her substantive rights; she is merely pursuing them in an arbitral forum. 

Of course, if the Court determines that the right to a "civil action" precludes 

claims from being resolved in arbitration based on Alaska state law, such a conclusion 

would necessarily lead to the state law being preempted by the FAA as discussed above. 

III. THE FAA, AND THE SUPREME COURT'S INTERPRETATION 
OF THE FAA, APPLY IN STATE COURT. 

The Supreme Court's interpretation and application of the FAA in Concepcion 

absolutely applies in Alaska state court. There also is no need to speculate as to how 

Justice Thomas might vote in this specific case. The U.S. Supreme Court's recent 

decision in Marmet Health Care Center makes clear that the FAA and Concepcion apply 

in state court. 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
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The Marmet Health Care Center opinion reversed a ruling by the West Virginia 

Supreme Court that an arbitration provision was not enforceable based on West Virginia 

law and public policy. 132 S. Ct. at 1202-04. The Court began its decision: 

State andfederal courts must enforce the Federal Arbitration Act (FAA), 9 
u.s. C. § 1 et seq., with respect to all arbitration agreements covered by 
that statute. Here, the Supreme Court of Appeals of West Virginia, by 
misreading and disregarding the precedents of this Court interpreting the 
FAA, did not follow controlling federal law implementing that basic 
principle. The state court held unenforceable all predispute arbitration 
agreements that apply to claims alleging personal injury or wrongful death 
against nursing homes. 

The decision ofthe state court found the FAA's coverage to be more 
limited than mandated by this Court's previous cases. The decision of the 
State Supreme Court of Appeals must be vacated. When this Court has 
fulfilled its duty to interpret federal law, a state court may not contradict or 
fail to implement the rule so established. See U.S. Const., Art. VI, cl. 2. 

Id. at 1202 (emphasis added). Critically, the Court specifically relied on Concepcion: 

As this Court reaffirmed last Term, "[w)hen state law prohibits outright the 
arbitration of a particular type of claim, the analysis is straightforward: The 
conflicting rule is displaced by the FAA." AT&T Mobility LLC v. 
Concepcion, 563 U.S. -, - , 131 S.Ct. 1740, 1747, 179 L.Ed.2d 742 
(2011). That rule resolves these cases. West Virginia's prohibition against 
predispute agreements to arbitrate personal-injury or wrongful-death claims 
against nursing homes is a categorical rule prohibiting arbitration of a 
particular type of claim, and that rule is contrary to the terms and coverage 
oftheFAA . 

Marmet Health Care Ctr., 132 S. Ct. at 1203-04. 

Like he did in Concepcion, Justice Thomas did not file a dissenting opinion in 

Marmet. Moreover, the decision was per curiam-a decision by the entire Court. Thus, 

to the extent Concepcion somehow left open the question of its application in state courts 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. Citibank (Sauth Dakota) NA. Case No. 3AN-11-09196 CI 
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(and it did not as Justice Thomas joined the majority), Marmet Health Care Center 

answered that question in the affirmative. For more than 18 years, the U.S. Supreme 

Court has consistently held that the FAA applies in state court. See Southland, 465 U.S. 

at 16; AlliecJ--..Bruce, 513 U.S. at 272 (stating that the FAA's displacement of conflicting 

state law is "now well-established"); Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 

440,445-46 (2006); Preston v. Ferrer, 552 U.S. at 353; Doctor's Assocs., Inc. v. 

Casarotto, 517 U.S. 681, 684-685 (1996); Perry v. Thomas, 482 U.S. 483, 489 (1987). 

There is simply no valid basis to conclude that the FAA, or any Supreme Court case 

interpreting the FAA, does not apply in state court. 

Furthermore, Justice Thomas's discussion in Concepcion suggests that he rejects 

Plaintiff's arguments in this case. In evaluating the unconscionability defense proffered 

by the plaintiff there, Justice Thomas opined that the proper analysis requires limiting any 

grounds for revocation of an arbitration agreement to "grounds related to the making of 

the agreement." 131 S. Ct. at 1754-55 (Thomas, J. concurring). According to Justice 

Thomas, "[t]his would require enforcement of an agreement to arbitrate unless a party 

successfully asserts a defense concerning the/ormation o/the agreement to arbitrate, 

such as fraud, duress, or mutual mistake .... Contract defenses unrelated to the making of 

the agreement-such as public policy-could not be the basis for declining to enforce an 

arbitration clause." Id. at 1755 (emphasis added). 

SUPP. BRlEF ISO MonON TO COMPEL ARBITRA nON AND TO STAY ACTION 
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Here, Plaintiff's argument is not based on the formation ofthe Arbitration 

Agreement. Plaintiff's argument is based on purported Alaska public policy applicable to 

Plaintiff after she moved to Alaska. As this Court recognized in the Order, when 

Citibank amended the terms and conditions for the Account to include the Arbitration 

Agreement, Plaintiff resided in Missouri. There would be no basis to apply Alaska's 

unconscionability law to the formation of the Agreement when Alaska had no relation to 

the parties at the time the Arbitration Agreement was formed. In addition, the 

amendment of the terms and conditions for the Account was not "unilateral" as Plaintiff 

claims. Rather, Plaintiff had the opportunity to reject the Arbitration Agreement and 

continue using her Account for the latter of the current membership year or the expiration 

date on the credit card. (See Waiters Affidavit, '\f'\l9-1 I, Ex. 2 (non-acceptance 

instructions in the arbitration change-in-terms notice) (filed Aug. 24, 2011).) Plaintiff did 

not do so, but rather, continued using the Account subject to the applicable terms and 

conditions, including the Arbitration Agreement. (Id. '\1 11.) Recently, a federal court in 

California held that Citibank's change-in-terms procedure for adding the Arbitration 

Agreement was not unconscionable, particularly given the plaintiff's meaningful 

opportunity to reject the Arbitration Agreement. See Guerrero v. Equifax Credit Irifo. 

Servs., Inc., et aI., slip. op., CV 11-6555 PSG (PLAx), pp. 5-11 (C.D. Cal. Feb. 24, 2012) 

(a copy of this decision is attached as Exhibit A). 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. eilibank (South Dakota) NA, Case No. 3AN-IJ-09J96 CI 
Page II ofl7 

-498 -



'" ...l • ...l , 
" 5 0 
.5 ~ ~ .. 

~ • ~ Ii '" 
~ 

u ti ~ .. u: 
Eo< ~ i> '" 0 - 0( ~ 0 

:i~ ~ ,; .. . e 
~-> o 0 

:il ii 
.~ .~ ~ , .. ~ 

~ 

2 

5 

Accordingly, speculation as to how Justice Thomas would vote in this case does 

not result in a conclusion that the Arbitration Agreement is unenforceable. 

ALTHOUGH MISSOURI LAW HAS MORE RELEVANCE THAN ALASKA 
LAW TO THE FORMATION OF THE PARTIES' AGREEMENT, SOUTH 
DAKOTA LAW STILL APPLIES BASED ON THE CHOICE OF LAW 
PROVISION IN THE AGREEMENT. 

6 The Court is correct that the law of Missouri, where Plaintiff resided at the 
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formation ofthe parties ' agreement, is potentially relevant to the determining the validity 

of the choice-of-Iaw provision. As both parties here have confirmed, Alaska state courts 

apply Section 187(2) of the Restatement (Second) of Conflict of Laws to evaluate 

contractual choice oflaw provisions. See Peterson v. Ek, 93 P.3d 458, 465 n.l1 (Alaska 

2004); Longv. HollandAm. Line Westours, Inc., 26 P.3d 430, 432 (Alaska 2001). A 

choice oflaw clause "will generally be giy.en effect unless (1) the chosen state [i.e., South 

Dakota] has no substantial relationship with the transaction ... or (2) the application of 

the law of the chosen state [i.e., South Dakota] would be contrary to a fundamental public 

policy of a state that has a materially greater interest in the issue and would otherwise 

provide the governing law [i.e., South Dakota, Missouri, or Alaska]." Peterson, 93 P.3d 

at 465 n.l1. Critically, the "issue" before the Court currently is the formation of the 

Arbitration Agreement-not the determination of Plaintiffs claims on the merits (which 

would be subject to a separate choice-of-Iaw analysis to be determined by an arbitrator). 

Plaintiff does not, and cannot, dispute that South Dakota has a substantial 

relationship to the parties' agreement because Citibank is, and has been, a national bank 

SUPP. BRIEF ISO MOTION TO COMPEL ARBITRATION AND TO STAY ACTION 
Hudson v. Citibank (South Dakota) NA, Case No. 3AN-/ /-09/96 CJ 
Page 12 of17 

- 499 -



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

j u 19 
= 

OJ ~ 0 
" .: :;: 20 .; 

~ • ~ E w ~ 

OJ U ~ ~ ... - u ~ 21 E-< ::: .. "" 
~ 0 - .: o • 

~~ ~ :'0 22 . e 
~ --' o 0 

~'5 
.10 u - 23 .!: .( 
> = 
" ~ 

Q 
24 

25 

located in South Dakota. (See Walters Aff., ~ 1); see also Smiley v. Citibank (South 

Dakota), NA., 11 Cal. 4th 138, 164 (1995) (confirming that Citibank is located in South 

Dakota), aff'd, 517 U.S. 735 (1996); see Restatement § 187 cmt. f(reasonable basis for a 

choice oflaw exists "where one ofthe parties is domiciled or has his principal place of 

business" in chosen state). 

Accordingly, in order to invalidate the parties' choice of South Dakota law, and 

apply Alaska law, the following three conditions must be met: (1) Alaska's law would 

apply under Restatement § 188 in the absence of an effective choice of law; (2) Alaska 

has a materially greater interest in the issue (Le., the formation ofthe parties' contract); 

and (3) the application of South Dakota law would offend a fundamental policy of Alaska 

(assuming it applies): See Long, 26 P.3d at 430,432. Here, when factoring in the 

Plaintiffs residence at the time of the contract formation-Missouri-along with the 

other circumstances, Plaintiff cannot satisfy all three ofthese conditions. 

Pursuant to Restatement § 188, the Court must apply the principles of Restatement 

§ 6 to determine which state has the most significant relationship.9 Id. at 432-33. In 

doing so, the Court should consider the relevant policies of South Dakota, Missouri, and 

Alaska, with special focus on the following: (a) the place of contracting, (b) the place of 

9 Restatement § 6(2) in turn references the following the factors to be considered in determining 
choice oflaw: 
(a) the needs of the interstate and international systems, (b) the relevant policies of the forum, 
( c) the relevant policies of other interested states and the relative interests of those states in the 
determination of the particular issue, (d) the protection of justified expectations, (e) the basic 
policies underlying the particular field of law, (f) certainty, predictability and uniformity of 
result, and (g) ease in the determination and application of the law to be applied. 
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negotiation of the contract, (c) the place of performance, [and] (e) the domicil, residence, 

nationality, place of incorporation and place of business of the parties. Id. Generally 

speaking, the place of performance is often the determining factor, although the parties' 

domicile, residence, or place of incorporation also is an important consideration. Id. at 

433 . 

Critically, however, where the issue is a contractual dispute (such as the arbitration 

agreement here), the foregoing factors should be considered as of the time of 

contracting-not a decade later as Plaintiff would suggest. See McKinney v. Nat'Z Dairy 

CounciZ, 491 F. Supp. 1108, 1113-14 (D. Mass. 1980) (noting that in light of the factors 

enumerated in 6(2) (d) through (f) it is "appropriate" when considering the choice oflaw 

question "to give greater weight to contacts in existence at the time of contracting than to 

contacts which arise after that time."); Boston Law Book Co. v. Hathorn, 127 A.2d 120, 

125 (Vt. 1956) (" ... the courts 'examine all the points of contact which the transaction has 

with the two or more jurisdictions involved, with the view to determine the "center of 

gravity" of the contract, or of that aspect of the contract immediately before the court, 

and when they have identified the jurisdiction with which the matter at hand is 

predominantly or most intimately concerned, they conclude that this is the 'proper law of 

the contract which the parties presumably hadin view at the time of contracting."'). 

Applying the foregoing factors here, Alaska has minimal, if any, relationship to 

the parties' contractual relationship. With respect to the place of contracting and 
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negotiation, only Missouri and South Dakota would have any interest. With respect to 

the critical issue of place of performance, the place of performance at the time of the 

formation of the Agreement was South Dakota because Citibank agreed to lend funds to 

Plaintiff based on Plaintiff's acceptance of the terms of the Account (including the 

Arbitration Agreement). Alaska obviously has no relevance on this factor whatsoever. 

Finally, looking at the domicil, residence, nationality, place of incorporation, and 

place of business of the parties, only Missouri and South Dakota have any relevance as of 

the time of the Agreement's formation. Accordingly, because Alaska is not the law that 

would apply in the absence of a choice-of-law provision, this Court need not evaluate any 

conflict of fundamental public policy or whether Alaska has a materially greater interest. 

If Missouri were deemed to be the applicable law in the absence of the choice-of-

law provision, the result here would still not change because Plaintiff does not, and 

cannot, establish that there is a fundamental conflict between Missouri law and South 

Dakota law with respect to the formation of contracts or the defense of unconscionability. 

Indeed, a Missouri Court of Appeals has specifically approved the change-in-terms 

provision contained in Citibank's credit card agreements as binding under Missouri law. 

See Citibank (South Dakota), N.A. v. Wilson, 160 S.W.3d 810, 8l3-14 (Mo. App. W.D. 

2005) (finding acceptance of offer when Citibank mailed cardholder a revised agreement, 

cardholder was informed that revised agreement was binding unless she cancelled her 

account within thirty days and did not use her credit card, and cardholder continued to 
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use her credit card thus manifesting her acceptance of the revised agreement). Thus, 

because there is no conflict of fundamental policy between Missouri and South Dakota 

law, the South Dakota law provision must be enforced. 1 0 

v. CONCLUSION 

For all of the foregoing reasons, and the reasons in the Citibank's prior briefs, 

Citibank respectfully requests that the Court grant the Motion and compel arbitration of 

Plaintiffs claims on an individual basis in accordance with the express terms of the valid 

and enforceable Arbitration Agreement governing Plaintiff's Account In addition, this 

action should be stayed pending completion of arbitration proceedings. 

10 Even if Plaintiff could establish some conflict of fundamental public policy (and she cannot), 
she still could not establish that Missouri has a materially greater interest in the parties' 
agreement, particularly given the change in Plaintiff's residence. 
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UNITED STATES DISTRlCTCOURT 
CENTRAL DISTRlCT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

Case No. CV 11-6555 PSG (PLAx) Date February 24, 2012 

Title Guerrero v. Equifax Credit Info. Services, Inc., et ai. 

'Present: The Honorable Philip S. Gutierrez, United States District Judge 

Wendy K. Hernandez Not Present nJa 

Deputy Clerk Court Reporter Tape No. 

Attorneys Present for Plaintiff(s): Attorneys Present for Defendant(s): 

Not Present Not Present 

Proceedings: (In Chambers) Order Compelling Arbitration 

#11 

Before the Court is Defendants Citibank, N.A., as successor in interest to Citibank (South 
Dakota), N.A., Citigroup Inc., Citicorp and Citicorp Credit Services, Inc. 's, (collectively, 
"Defendants" or "Citibank") motion to compel arbitration. The Court finds the matter 
appropriate for decision without oral argument. See Fed. R. Civ. P. 78; L.R. 7-15. After 
considering the moving and opposing papers, the Court GRANTS the motion. 

I. Background 

In November 2005,pra se Plaintiff David Andrew Guerrero, M.D., became aware of 
unauthorized items on his credit report. See Campi. ~ 6. Plaintiff disputed and investigated the 
unauthorized activity, requested that a "security freeze" be placed on his account, see Camp!. ~ 
9, and, in 2007, ultimately was declared a victim of identity theft by a Los Angeles Superior 
Court. See Campi. ~ 14. In February 2008, Plaintiff made a significant balance transfer to his 
Citibank credit card account to take advantage of a low promotional interest rate. Plaintiff 
alleges he made a payment on his Citibank credit card in April 2008, however, in May, Citibank 
sent Plaintiff a notice that it had not received the April payment, and that, as a result, Plaintiff 
had been assessed a late-payment charge and his interest rate had been increased from 4.99% to 
25.99%. See Camp!. ,~ 16, 17. Plaintiff disputed the late-payment charge and his failure to 
make the April payment, and submitted documentation of the funds being paid out of his bank 
account to Citibank in April. See Campi. ,~ 18-20. 

Plaintiff subsequently received a notice from Citibank that his credit limit had been 
reduced in light of negative credit information reported to Defendant Equifax. [d.~' 20-21. 

EXHIBIT A 
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- 505 -



Case 2:11-cv-06555-PSG -PLA Document 32 Filed 02/24/12 Page 2 of 11 Page ID #:448 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES - GENERAL 

Case No. CV 11-6555 PSG (FLAx) Date February 24, 2012 

Title Guerrero v. Equifax Credit Info. Services, Inc., el al. 

#11 

Plaintiff was instructed to contact Equifax to dispute the inaccurate infonnation, which Plaintiff 
did. See id. When Plaintiff contacted Equifax, Equifax requested certain information to verifY 
Plaintiff's identity, including a 10-digit security pin, his social security number, and his date of 
birth. Id. ~ 22. Plaintiff supplied this infonnation accurately, however, Equifax informed him 
that his date of birth did not match the date of birth on file for his account. Id. Plaintiff 
explained that he had been a victim of identity theft, but was informed that Equifax could not 
help him without his "correct" birth date. See id. ~~ 23-24. In August 2009, Citibank contacted 
Plaintiff and infonned him that as they had not received the requested documentation, their 
investigation into Plaintiffs dispute would be closed. Id. ~ 32. Citibank continued to demand 
payment of the late charges and interest at the increased rate. Id. As a result of the negative 
impact to Plaintiffs credit history, Plaintiff alleges he was denied approval for a home refinance. 

On June 15, 2011, Plaintiff filed suit against all Defendants for violations of the Fair 
Credit Reporting Act, 15 U.S.C. § 1681 et seq, negligence, defamation, and violation of 
California's Consumer Credit Reporting Agencies Act, Cal. Civ. Code § 1785 el seq. 
Defendants removed the action to federal court on August 10,2011. See Dkt. # 1. On 
November 15, 2011, the Citibank: Defendants moved to compel arbitration pursuant to the 
binding arbitration clause included in Plaintiff s credit card agreement. 

II. Legal Standard 

The FAA was enacted in 1925 in response to widespread judicial hostility to arbitration 
agreements. AT & T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1745 (2011). Section 2, the 
"primary substantive provision of the Act," Moses H. Cone Memorial Hospital v. MercUlY 
Constr. Corp., 460 U.S. 1,24, (1983), provides, in relevant part: 

"A written provision in any maritime transaction or a contract evidencing a 
transaction involving commerce to settle by arbitration a controversy thereafter 
arising out of such contract or transaction ... shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or in equity for the revocation 
of any contract." 

9 U.S.C. § 2. 

The Supreme Court has described this provision as reflecting both a "liberal federal 
policy favoring arbitration," and the "fundamental principle that arbitration is a matter of 
contract." Concepcion, 131 S. Ct. at 1745. "Because the FAA mandates ~~teiptc,!!.urts shall 
cV-90(06J04) CIVIL MINUTES-GENERAL Page 2 of 11 Pago2ofll 
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direct the parties to proceed to arbitration on issues as to which an arbitration agreement has 
been signed, the FAA limits courts' involvement to determining (1) whether a valid agreement to 
arbitrate exists and, if it does, (2) whether the agreement encompasses the dispute at issue." Cox 
v. Ocean View Hotel Corp., 533 F.3d 1114, 1119 (9th Cir.2008) (emphasis in original, quotation 
omitted). The saving clause in section 2 permits agreements to arbitrate to be invalidated by 
"generally applicable contract defenses, such as fraud, duress, or unconscionability," but not by 
defenses that apply only to arbitration or that derive their meaning from the fact that an 
agreement to arbitrate is at issue. See Concepcion, 131 S. Ct. at 1746. 

111. Discussion 

In moving to compel arbitration, Defendants originally relied on a revised cardholder 
agreement sent to Plaintiff in July 2008. Plaintiff argued in opposition that the terms of this 
agreement, including the arbitration provision, did not apply to his account because Plaintiff cut 
up his card and did not make any new purchases after receipt of the 2008 agreement. Therefore, 
Plaintiff claims he did not agree to the modifications, including the arbitration provision, and 
instead attaches a 1994 card agreement that does not include an arbitration clause. See Guerrero 
Decl., Ex. A. 

Citibank disputes that non-use of the card for new purchases was alone sufficient to reject 
the 2008 modification, but maintains that, in any event, the 1994 cardmember agreement was 
superseded and Plaintiffs account rendered subject to arbitration over a decade ago. Citibank 
submits cardholder agreements implemented in 2001 and 2005, respectively, both of which 
contain arbitration provisions. Because Plaintiff cannot dispute that he has used his account 
since 2001, Citibank contends that Plaintiffs account has been subject to arbitration for over a 
decade, irrespective of whether Plaintiff accepted the 2008 agreement. 

The Court finds that a valid arbitration agreement exists covering the claims in this 
action. Plaintiff admits that, at one point, the 1994 agreement governed his account with 
Citibank. See Guerrero Decl., Ex. A. The 1994 agreement contains a choice-of-Iaw provision 
stating that federal law and the law of South Dakota control the terms and enforcement of the 
agreement. See id. at 7. Federal courts sitting in diversity look to the law of the forum state 
when making choice of law determinations. See Hoffman v. Citibank (South Dakota). N.A., 546 
F.3d 1078, 1082 (9th Cir. 2008). In this case, Plaintiff sued in California. 

"When an agreement contains a choice of law provision, California courts apply the 
parties' choice of law unless the analytical approach articulated in § l87(21£X14A:fifjStp,tement 
CV·90(06lO4) CIVlLMINUTES-GENERAL Page 3 of 11 Pag.30rn 
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(Second) of Conflict of Laws ("§ 187(2)") dictates a different result." Hoffman, 546 F.3d at 
1082. The California Supreme Court has held that under California's choice of law analysis, a 
court must determine whether (i) the chosen state has a substantial relationship to the parties or 
their transaction, and (ii) whether the chosen state's law is contrary to a fundamental policy of 
California. Id. (citing Nedlloyd Lines B. V. v. Superior Court, 3 Cal. 4th 459, II Cal. Rptr. 2d 
330,834 P.2d 1148, 1152 (1992)). "If such a conflict with California law is found, 'the court 
must then determine whether California has a materially greater interest than the chosen state in 
the determination of the particular issue. '" Id. 

The choice-of-law provision is enforceable because Citibank has shown that South 
Dakota has a substantial relationship to the parties and the transaction in that Citibank is located 
in South Dakota, and, as explained below, the application of South Dakota law is not contrary to 
any fundamental public policy of California. See Washington Mut. Bank, FA v. Sup. Ct., 24 Cal. 
4th 906, 914-17 (2001); Yaqub v. Experian Information Solutions, Inc., No. CVll-2190-VBF 
(FFMx), slip op. at *3-4 (C.D. Cal., June 10,2011). Plaintiff does not argue that application of 
South Dakota law would contravene public policy in California, but merely states that the 
choice-oC-law question is "irrelevant" because Plaintiff did not enter into the 2008 agreement. 
However, as each of the preceding cardmember agreements, including the 1994 iteration, contain 
the same South Dakota choice-of-law provision, the question is relevant to the determination of 
whether the 2001 Change-in-Terms notice incorporated arbitration into Plaintiff's account 
agreement. 

In October 2001, Citibank mailed its cardmembers, including Plaintiff, a "notice of 
Change in Terms regarding Binding Arbitration to Your Citibank Card Agreement" (the "2001 
Change-in-Terms"). See Supp. Barnette Dec!., ~~ 7-8. The 2001 Change-in-Terms was mailed 
to Plaintiff with his October 2001 billing statement, along with an express directive to "please 
see the enclosed change in terms notice for important information about the binding arbitration 
provision we are adding to you Citibank card agreement." See id. ~~ 8, 10, Exs. 3, 4. A second 
notice was printed in Plaintiff's November 2001 billing statement, alerting him that he "should 
have received an important notice about adding binding arbitration to your Citibank card 
agreement," and advising Plaintiff to contact customer service ifhe would like another copy. 
See id., 'If 8, 9, Ex. 5. The 2001 Change-in-Terms gave Plaintiff the opportunity to opt out of 
the Arbitration Agreement, see id., Ex. 3, and provided that it would become effective on the day 
after the Statement/Closing date indicated on the November 2001 billing statement. Plaintiff did 
not opt out. See Barnette Decl., ~ 12. Therefore, as the November statement closed on 
November 29, the changes came into effect on November 30, 2001. See id. 

EXHIBIT A 
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Moreover, the arbitration agreement was amended in Februruy 2005 pursuant to the same 
protocol, and Plaintiff again had the opportunity to opt out of the changes to the arbitration 
provision, although not to the arbitration provision itself. See id., Exs. 8, 9. Once again, 
Plaintiff did not do so. 

As discussed in detail below, the arbitration provision and its method of adoption are in 
accordance with South Dakota law. Accordingly, unless Citibank's "bill stuffer" amendment 
and corresponding "opt-out" provision are unconscionable and therefore contrruy to a 
fundamental public policy of California, South Dakota law governs under the choice-of-Iaw­
provision. 

Of particular relevance here is the Supreme Court's recent decision in AT & Tv. 
Concepcion, 131 S. Ct. 1740 (2011), in which the Supreme Court overruled a line of California 
Supreme Court authority holding class arbitration waivers unconscionable when contained in 
adhesion contracts. In Concepcion, as here, "the agreement authorized [Defendant] to make 
unilateral amendments, which it did to the arbitration provision on several occasions." See id. at 
1744. The Supreme Court found that the rule, commonly referred to as the "Discover BanTe' 
rule,l stood as an obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress in encouraging the enforcement of arbitration agreements, and therefore 
was preempted by the FAA. See id. at 1753. However, the Court also noted in a footnote that 
"[o)f course, States remain free to take steps addressing the concerns that attend contracts of 
adhesion - for example, requiring class-action-waiver provisions to be highlighted," provided 
that such steps did not "conflict with the FAA or frustrate its purpose to ensure that private 
arbitration agreements are enforced according to their terms." See id., 131 S. Ct. at 1750 fn. 6. 

The Court finds that the arbitration provision is not unconscionable under California law. 
"Under California law, courts may refuse to enforce any contract found to have been 

1 In Discover Bank, the California Supreme Court held that when a class-action waiver in an 
arbitration agreement is "found in a consumer contract of adhesion in a setting in which disputes 
between the contracting parties predictably involve small amounts of damages, and when it is 
alleged that the party with the superior bargaining power has carried out a schem/:: to deliberately 
cheat large numbers of consumers out of individually small sums of money, then ... the waiver 
becomes in practice the exemption of the party 'from the responsibility for [its) own fraud, or 
willful injury to the person or property of another.' Under these circumstances, such waivers are 
unconscionable under California law and should not be enforced." See 36 Cal. 4th 148, 162-63, 
30 Cal. Rptr. 3d 76 (2005) (quoting Cal. Civ. Code § 1668). EXHIBIT A 
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unconscionable at the time it was made, or may limit the application of any unconscionable 
clause." Concepcion, 131 S. Ct. at 1746 (citing Cal. Civ.Code Ann. § 1670.5(a) (West 1985)) 
(quotations omitted). A finding of unconscionability requires "a 'procedural' and a 'substantive' 
element, the fonner focusing on 'oppression' or 'surprise' due to unequal bargaining power, the 
latter on 'overly harsh' or 'one-sided' results." [d. (citing Armendariz v. Foundation Health 
Psychcare Servs., Inc., 24 Cal.4th 83, 114, 99 Cal.Rptr.2d 745 (2000); Discover Bank v. Sup. 
Ct., 36 Cal.4th 148, 159-161,30 Cal.Rptr.3d 76 (2005)). 

The procedural element of an unconscionable contract generally takes the fonn of a 
contract of adhesion, in which the party with superior bargaining strength "relegates to the 
subscribing party only the opportunity to adhere to the contract or reject it." Gentry v. Sup. Ct., 
42 Cal. 4th 443, 469, 165 P.3d 556 (2007), abrogated on other grounds by Concepcion, 131 S. 
Ct. 1740. Substantively unconscionable tenns may take various fonns, but may generally be 
described as unfairly one-sided." [d. (citing Discover Bank, 36 Cal. 4th at 160). 

"The prevaiUng view is that procedural and substantive unconscionability must both be 
present in order for a court to exercise its discretion to refuse to enforce a contract or clause 
under the doctrine of unconscionability. " [d. (quotations and punctuation omitted). Both need 
not be present in the same degree, such that a "sliding scale is invoked which disregards the 
regularity of the procedural process of the contact fonnation, that created the tenns, in 
proportion to the greater harshness or unreasonableness ofthe substantive tenns themselves." 
Seeid. 

As both the elements of both procedural and substantive unconscionability are minimal in 
this case, application of the "sliding scale" precludes a finding of unconscionability. While the 
"bill stuffer" process by which the tenns of the arbitration agreement were conveyed '.'contain[s] 
a degree of procedural unconscionability," there is no indication of any "sharp practices" or 
"surprise". See Gentry, 42 Cal. 4th at 469. The arbitration provision begins with a bold-faced, 
large-size heading that reads "NOTICE OF CHANGE IN TERMS REGARDING BINDING 
ARBITRRATION TO YOUR CITIBANK CARD AGREEMENT." See Supp. Barnette 
Decl., Ex. 3. It apprises cardholders who "do not wish to accept the binding arbitration 
provision [to] please see the NON-ACCEPTANCE INSTRUCTIONS on panelS of this notice," 
and contains the following all-caps and bold-faced explanatory provision: 

ARBITRATION: 
PLEASE READ TIDS PROVISION OF THE AGREEMENT CAREFULLY. 
IT PROVIDES THAT ANY DISPUTE MAY BE RESOLVED ~~ 
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ARBITRATTION. ARBITRATION REPLACES THE RIGHT TO GO TO 
COURT, INCLUDING THE RIGHT TO A JURy AND THE RIGHT TO 
P ARTICIP ATE IN A CLASS ACTION OR SIMILAR PROCEEDING. IN 
ARBITRATION, A DISPUTE IS RESOLVED BY AN ARBITRATOR 
INSTEAD OF A JUDGE OR JURY. ARBITRATION PROCEDURES ARE 
SIMPLER AND MORE LIMITED THAN COURT PROCEDURES. 

#11 

The accompanying October and November billing statements directed Plaintiff's attention 
to the Change-in-Terms notice, and apprised Plaintiff that the notice related to "IMPORTANT 
INFORMATION ABOUT THE BINDING ARBITRATION PROVISION WE ARE ADDING 
TO YOUR CITIBANK CARD AGREEMENT." See id., Exs. 4, 5 (informing Plaintiff that he 
"SHOULD HAVE RECEIVED AN IMPORTANT NOTICE ABOUT ADDING BINDING 
ARBITRATION TO [HIS] CITIDANK CARD AGREEMENT" and advising him that ifhe 
"WOULD LIKE ANOTHER COPY PLEASE CALL THE CUSTOMER SERVICE NUMBER 
LISTED ABOVE"). 

Moreover, Plaintiff was given a meaningful opportunity to opt-out ofthe arbitration 
provision. The "freedom to choose whether or not to enter a contract of adhesion is a factor 
weighing against a fmding of procedural unconscionability." Gentry, 42 Cal. 4th at 470. 
Plaintiff was given 26 days after the "Statement/Closing date indicated on [his] November 2001 
billing statement" to notify Citibank in writing that he did not wish to accept the changes. By 
opting out of the amendment, Plaintiff would have been permitted to use his card until it expired, 
at which time he would have been able to payoff his balance Ilnder the existing terms. Notably, 
he was not required to payoff his balance within the 26-day window in order to opt out, and 
therefore this case does not present the same take it or leave it scenario found to be procedurally 
unconscionable in Discover Bank. And while the arbitration provision may not have explained 
the downsides to arbitration particular to the claims asserted here, it did apprise Plaintiff that he 
would be foregoing the right to go to court and to a trial by ajury, and that arbitration procedures 
were more limited than court procedures. Moreover, in light of the fact that Plaintiffwas not 
required to payoff his balance immediately in order to opt-out, there is no indication that 
Plaintiff or other cardmembers felt pressure not to opt out of the arbitration agreement. 
Compare Gentry, 42 Cal. 4th at 470. 

Accordingly, although the Change-in-Terms may not have been entirely free from 
elements of procedural unconscionability, "the times in which consumer c~~t~'ffrA anything 
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other than adhesive are long past." See Concepcion, 131 S. Ct. at 1750. Because Plaintiff was 
given a meaningful opportunity to avoid adding arbitration to his account, the arbitration 
agreement will not be held unconscionable absent a strong showing that its terms are "so one­
sided or oppressive as to be substantively unconscionable." See Gentry, 42 Cal. 4th at 472; 
Quevedo v. Macy's Inc., 798 F. Supp. 2d 1122, 1137 (C.D. Cal. 2011) (where "the degree of 
procedural unconscionability is relatively low, a greater showing of substantive 
unconscionability will be required to render the agreement unenforceable"). 

Much of the Court's analysis in this regard is controlled by the Supreme Court's recent 
holding in Concepcion. After Concepcion, Citibank's arbitration provision may not be found 
unconscionable merely because it prohibits participation in class proceedings, even where it was 
conveyed in a contract of adhesion. Although not as consumer friendly as the arbitration 
provision addressed in Concepcion, the clause at issue here is not substantively unconscionable. 
Rather, it provides that, in the event there is a hearing, Citibank will pay any fees of the 
arbitrator and arbitration firm for the first day of the hearing; that each party will bear their own 
expenses, regardless of who prevails, except that the arbitrator may award expenses "if the 
arbitrator, applying applicable law, so determines"; and that the "arbitrator will apply applicable 
substantive law consistent with the FAA and applicable statutes of limitations, will honor claims 
of privilege recognized at law, and will have the power to award to a party any damages or other 
reJiefprovided for under applicable law." These terms assure sufficient fairness to the customer 
and do not render the arbitration agreement eXCUlpatory for Defendants or unconscionable. See 
Conroy v. Citibank, N.A., CV 10-04930 SVW (AJWx), slip op. at 7 (C.D. Cal., July 22,2011). 
The 2005 modification followed the same process and made no substantive changes beyond 
removing JAMS as a potential arbitration firm and providing that the parties must choose either 
the American Arbitration Association or the National Arbitration Forum. Therefore, it, too, was 
not unconscionable. 

Because the terms of the arbitration agreement and its method of adoption were not 
unconscionable under California law, application of South Dakota law is not contrary to a 
fundamental public policy of California and the choice of law provision is enforceable. See 
Hoffman, 546 F.3d at 1085. 

Applying South Dakota law, the Court [mds that Plaintiff entered into the arbitration 
agreement when he was mailed the 2001 Change-in-Terms, failed to take advantage of the opt­
out provision, and continued to use the card. At that time, South Dakota law provided that "a 
credit card issuer may change the terms of any credit card agreement, if such right of amendment 
has been reserved ... so long as the card holder does not, within twenty-fivee!AAA3ff:Affective 
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date of the change, furnish written notice to the issuer that he does not agree to abide by such 
changes ... [u]se of the card after the effective date of the change oftenns .. .is deemed to be an 
acceptance of the new tenns .... " S.D. Codified Laws § 54-11-10. 

The 1994 agreement expressly reserved Citibank's right of amendment, providing that 
Citibank "can change this Agreement, including all fees and the annual percentage rate, at any 
time" and that if a cardholder did not agree to the change, the cardholder was required to notifY 
Citibank "in writing within 25 days after the effective date of the change and pay [Citibank] the 
balance, either at once or under the tenns ofthe unchanged Agreement," and that "[u]se of the 
card after the effective date of the change shall be deemed acceptance of the new tenns, even if 
the 25 days have not expired." See Guerrero Decl., Ex. A. Defendants followed the procedure 
outlined above, and Plaintiff did not opt out and continued to use his accounts. 

The Attorney General of South Dakota and numerous courts in this district have upheld 
this method of adopting an arbitration agreement pursuant to South Dakota law. See, e.g., RJN, 
Ex. 4 (opinion issued by the Attorney General concluding that "[a]ssuming the credit card issuer 
has reserved the right to amend a credit card agreement, I find nothing in the statutory scheme 
that limits the use of the procedure set forth in SDCL 54-11-10 to add an arbitration provision to 
existing agreements."); Lowman v. Citibank (South Dakota), N.A., No. CV-05-8097 RGK, 2006 
WL 6108680, at *3-4 (C.D. Cal. Mar. 24, 2006); Egerton v. Citibank, N.A., No. CV-036907 
DSF (PLAx), 2004 WL 1057739, at *3 (C.D. Cal. Feb. 18,2004). Therefore, as Plaintiff does 
not dispute that his account was in use after November 2001 and February 2005, under the tenns 
of the card agreement and South Dakota law Plaintiff agreed to the 2001 arbitration provision 
and the 2005 modifications. See Yaqub, No. CV11-2190-VBF-(FFMx), slip op. at *3 
("Applying South Dakota law, Plaintiff entered into the Arbitration Agreement when he used the 
credit card."); Lowman, 2006 WL 618680, at *3 (finding an arbitration agreement binding, 
enforceable, and not unconscionable under South Dakota law where Citibank followed these 
same procedures). 

Finally, the Court notes that Plaintiffs supplemental declaration, in which he summarily 
denies having received the 2001 and 2005Change-in-Tenns notices, is alone insufficient to raise 
a triable issue as to receipt, and therefore as to fonnation. See Guerrero Supp. Decl. ~~ 3, 6. 
Under the FAA, "[i]f the making of the arbitration agreement ... be in issue, the [district] court 
shall proceed summarily to the trial thereof." 9 U.S.C. § 4. However, "to put such matters in 
issue, it is not sufficient for the party opposing arbitration to utter general denials of the facts on 
which the right to arbitration depends. If the party seeking arbitration has substantiated the 
entitlement by a showing of evidentiary facts, the party opposing may not r~PIlAtfl}i.al but 
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must submit evidentiary facts showing that there is a dispute offact to be tried." Oppenheimer 
& Co., Inc. v. Neidhardt, 56 F.3d 352, 358 (2d Cir.1995) (citations omitted). 

Here, Citibank offers convincing evidence that Plaintiff received the Change-in-Terms 
notices. Citibank submits that the 2001 arbitration Change-in-Terms was mailed with Plaintiffs 
October 2001 periodic statement, and attaches copies of each. See Barnett Supp. Decl. ~ 8, Ex. 
3,4. Citibank recorded the mailing of the arbitration Change-in-Terms to Plaintiffin its records, 
a copy of which is provided to the Court. See id. ~ 10, Ex. 6. There is no record of Plaintiff s 
mail ever having been returned as undeliverable, despite Citibank's regular practice of including 
a note in a cardmembers' account records when billing statements, inserts or notices are returned 
as undeliverable. See id. ~ 11. Citibank also furnishes copies of the October 2001, November 
2001, and February 2005 statements, all of which were delivered to Plaintiff and all of which 
reference the Change-in-Terms notices. See id., Exs. 4,5, 9. 

Notably, Plaintiff does not deny having received the October 2001 and February 2005 
billing statements, in which the Change-in-Terms notices were included, or the November 2001 
billing statement advising him that he should have received the Change-in-Terms notice. See 
Guerrero Supp. Decl. ~~ 4,5,7. In light of this showing, the Court finds Plaintiffs summary 
denial that the arbitration notices were not received, unaccompanied by any supporting 
evidentiary facts, insufficient to raise a triable issue regarding receipt. See Murphy v. DlRECTV, 
Inc., No. 2:07-CV-06465-ffiN, 2011 WL 3319574, at *2 (C.D. Cal., Aug. 2, 2011) (finding that 
despite Plaintiffs' protestations that none of them "saw, let alone signed the Customer 
Agreement that contain[ ed] the Arbitration Provision," defendants had submitted sufficient 
evidence of receipt where defendants explained that when the Customer Agreement was 
updated, the updated agreement was mailed "to each of its customers along with his or her next 
billing statement"); Walters v. Chase Manhattan Bank, No. CV-07-0037-FVS, 2008 WL 
3200739, at *3 (E.D. Wash. 2008); Daniel v. Chase Bank USA, N.A., 650 F. Supp. 2d 1275, 
1289-90 (N.D. Ga., 2009) (noting that "[b]ecause it [was] undisputed that the notices were sent 
to plaintiff [and Plaintiff] continued to make charges on the Account without opting-out, 
plaintiff s mere denial of receipt ofthe amendments is insufficient to create a genuine issue of 
material fact to defeat summary judgment"). 

Having determined that a valid arbitration agreement exists, the Court next addresses 
whether the agreement covers the dispute at issue. By its terms, the arbitration clause applies to 
"any claim, dispute, or controversy between you and us." See Barnett Supp. Decl., Ex. 3. The 
agreement further provides that "[a]ny question about whether Claims are subject to arbitration 
shall be resolved by interpreting this arbitration provision in the broadest ~~14ff:Wf )Xill allow 
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it to be enforced." Id. Furthermore, Plaintiff does not dispute that his claims fall within tbe 
scope of the Citibank Card Agreement. As such, the Court finds that the dispute falls within the 
scope of the arbitration clause. Because a valid arbitration agreement has existed since 2001 and 
was properly amended in 2005, and because the arbitration agreement covers the issues in 
dispute, the Court directs Plaintiff and the Citibank Defendants to arbitration in accordance with 
the 2001 arbitration agreement, as modified by the 2005 change-in-terms. 

IV. Conclusion 

In conclusion, the Court finds that a valid agreement to submit to arbitration exists 
between Plaintiff and the Citibank Defendants. Plaintiffs and the Citibank Defendants are 
directed to arbitration in accordance with the 2001 arbitration agreement, as modified by the 
2005 Change-in-Terms. And as Section 3 of the FAA mandates courts to stay an action 
involving arbitrable issues upon application by one of the parties, the Court stays the present 
action as to the Citibank Defendants. See 9 U.S.C. § 3. 

IT IS SO ORDERED. 

EXHIBIT A 
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