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IN'THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU

CENTRAL COUNCIL OF TLINGIT
AND HAIDA INDIAN TRIBES OF ) ~
ALASKA, on its own behalf and as e = n
parens patriae on behalf of its members § ; T

N =

Plaintiff, ;:5:' :; "; .‘:,?:‘ r‘:r_'l L,
I — - : 4 ,T»:“ .

v. 5 o = T
STATE OF ALASKA, PATRICK §S. 2 it = N

GALVIN, in his official capacity of
Commissioner of the Alaska Department
of Revenue and JOHN MALLONEE,

in his official capacity of Director of the
Alaska Child Support Services Division

)

)

)

}

)

)

)

)

)

)

)

)

)

)
)
)
Defendants. )
b]

Caseno. 1JU-10 - 37746 CL. ..

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
INTRODUCTION

1. In this action the plaintiff (hereinafier “the Tribe”) seeks declaratory and injunctive relief
against the defendants for their refusal to follow Alaska’s Uniform Interstate Family
Support Act (UIFSA), AS 25.25, Alaska's administrative code implementing UIFSA, 15
AAC 125.700-800, and federal child support regulations on providing interstate servicss for ‘

Tribal child support orders.

The action also secks to enforce the Tribe’s and Tribal members’ due process rights to have .

o

Law OFFICES oF

ALASKA LEGAL SERVICES CORPORATION

4319 SUXTH BETRET, SUITE 322
JUNEAU, ALASKA FDADI-1088

1907) 8RG-A4256
FAX {BD7) 585-2449

the defendants respond to requests for interstate services in a timely manner.

3. The plaintiff (hereinafter “Tribe™) brings this case an its own behalf and as parens pairiae

on behalf of its members. The well-being and financial support of the Tribe’s individual

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlingit and Haida Indian
Tribes of Alaska v. State of Alaska et ol 1JU-10- 77 ¢'1
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a9 SINTH STREET, SUITE a3
AMNEAU, ALASKA 28801-1096
(POT) SB6-8425
FAX (D07] 5BG-2449

LAY GFFICEE aQF
ALASKA LEGAL SERVICES CORPORATION

farnilies and children is inextricably bound up with the Tribe’s ability to maintain its ‘
integrity. \
4. The Tribe sceks a declaratory judgment to establish that it possess inherent and concurrent |
jurisdiction to establish, modify, and enforce child support for children who are members of |
the Tribe or eligible for membership in the Tribe. The Tribe also seeks an order from the |
court requiring the defendants to follow state and federal law governing interstate support, |
inciuding providing due process in the interstate recognition scheme. |

JURISDICTION AND VENUE ‘

5. This Court has jurisdiction under AS 22.1 0.020 (c) and (g). ‘

6. Venue is proper under AS 22.10.030 and Civil Rule 3(c). |

RO 7.1 : 4 |+ S S

7 The Tribe is a federally recognized Indian Tribe pursuant to Section 8 of the Act of June 19,
1935, 49 Stat. 388, as amended by the Act of August 19, 1965, 79 Stat. 543, and the Tlingit
and Haida Status Clarification Act, Title II of Pub. L. No. 103-454, 108 Stat. 4792 (1994),
codified at 25 U.8.C. 1212 et seq,

8. Defendant Patrick Galvin is the Commissioner of the Alaska Department of Revenue,

which contains the Child Support Services Division (CSSD). He is sued in his official
capacity.
9. Defendant John Mallonee is the Director of the Alaska Child Support Services Division.

He is sued in his official capacity.

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlinglt and Haida Indian

Tribes of Alaska v. State of Alaska et al., 1JU-10- el

Page 2 of 9
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STATEMENT OF FACTS

General Allegations Regarding State and Tribal IV-D Programs

10. The national Child Support Enforcement Program was established in 1975 under title IV-D
of the Social Security Act.

11. The federal government funds state I'V-D prograrms, including the Alaska Child Support
Services Division, to administer support activities mandated by state and federal law.

12. The federal government also funds Indian tribes, including the Tribe, to administer thejr J
own [V-D programs to meet the needs of their children and families,

13. Federal regulations require the Tribe to designate an agency to administer the Tribe’s [V-D |
program; the Tribe designated its “Tribal Child Support Unit” (hereinafter “TCSU™) as the |

-Tribe's agency to administer the Tribe’s IV-D PrOgIan, e oo .

14. In accord with the Tribe’s tribal code, the Tribe’s tribal court has subject matter jurisdiction |
in child support cases when the child is a member of the Tribe or eligible for enrollment in !
the Tribe; the Tribe exercises personal jurisdiction over members and consenting non- |
members pursuant to a tribal code akin to AS 9.05,015 and AS 25.25.201. II
General Allegations Regarding IV-D Program Requirements |

15. Asa condition of IV-D funding, the federal government requires states to adopt the i
Uniform Interstate Family Support Act (UIFSA). |

16. UIFSA directs states to provide services to other states to enhance the collection of child
support,

17. UIFSA defines a “state” as “a state of the United States, the District of Columbia, Puerto

Rico, the United States Virgin Islands, or any territory or insular possession subject to the

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlingit and Haida Indian

Tribes of Alaska v. State of Alaska et al, 1JU-10- 37(,¢T
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jurisdiction of the United States,” and the term includes “an Indian tribe,” UIFSA § 102
@n.

18. For twelve years, Alaska's version of UIFSA was noncompliant with the requirenient of
including “Indian tribe” in the definition of “state.” But this was corrected as of July 1,
2009, pursuant to 45 SLA 2009 (amending AS 25.25.101(19)) (the “UIFSA amendment™).

19. Under Alaska’s UIFSA, when the state recetves a request for assistance from another
wgtate” 10 enforce or register a child support order, CSSD must follow the specific
requirements for a “responding tribunal.” AS 25.25 305; AS 25.25.507, AS 25.25.601-614.

20. Tribal-State cooperation in the national Child Support Enforcement Program is also
required by federal regulations. See 45 CFR Parts 286, 302, 309, and 310.

21. States and Indian tribes must work together to provide the full range of services to families
available under each program. See 45 CFR 302.36 (a) (2) and 45 CFR 309.120.
Allegations Regarding Coordination of Support Services By the Parties

22, In 2008 and 2009, the Tribe sent transmittals to CSSD to enforce Tribal court child support
orders through garnishment of Permanent Fund Dividends.

23. In 2008, CSSD responded to the request by sending a letter to TCSU stating that CSSD
would not provide the intercept service for child support cases where the underlying order
was a Tribal court child support order.

4. For 2008, CSSD refused to provide PFD intercept services for custodial parents with Tribal
child support orders.

5. The 2008 refusal to provide PFD intercept services resulted in financial damage to both the

Tribe and families with Tribal children. Asto the former, in cases where the custodial

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlingit and Haida Indian

Tribes of Alaska v. State of Alaska et al.. 1JU-10- 776 CT
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‘ parents received Native Temporary Assistance to Needy Families (Tribal TANF), the Tribe
| would have received the PFD disbursement. As to the latter, custodial parents of Tribal

| | children that were not receiving TANF benefits would have received the funds.

| 26. In 2009, CSSD initially returned the Tribe's requests for PFD intercept services with the

||| notation that C8SD was denying services because the underlying orders were not state court |
| or administrative orders,

|' 27. In 2009, the Tribe and the state were able to reach 2 short-term agreement on a portion of
these PFD requests but were unable to reso}ve the underiying issue that the state refuses to

| | recognize the Tribe’s tribal court orders.

| 28, The Tribe and the state have had ongoing discussions regarding coordination of their child
| | | -~ Suppari programs, with progress being halted over the same fimdamental jurisdictional

i issue,

29. Following the passage of the UIFSA amendment in July 2009, the Tribe has requested that
| the state consider the amendment and explain how the amendment would impact the

parties’ jurisdictional impasse, but the state has not responded.

|| 30.On November 19, 2009, the TCSU sent a UIFSA request to CSSD requesting services 1o

enforce the child support order in tribal court case mumber 09-CS-0120. As of the date of

the filing of this complaint, the CSSD has failed to respond.

|| 31. Given the jurisdictional impasse between the Tribe and state, the defendants’ failure to

' provide services and due process will continue until prohibited by the court.

f

|| 32. Child su port that is not collected deprives Tribal children of essential financial support. It
P

|| also harms the Tribe, which is owed reimbursement for TANF payments made to familics,

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlingit and Huida Indian

Tribes of Alaska v. State of Alaska et al.. 1JU-10- 37 ¢
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3.

34.

35.

36.

37

38.

39.

44.

41.

42,

b
(D
ey

FIRST CAUSE OF ACTION: UIFSA

Plaintiff incorporates by reference the foregoing paragraphs of this complaint as fully set
forth herein.

This claim is brought by the Tribe on its own behalf and as parens pairiae.

UIFS A requires defendants to recognize controlling support orders of other states, enforce
orders from other states, communicate with other state tribunals and take other steps to
promote interstate child support enforcement. AS 25.25.

Alaska’s Administrative Code 15 AAC 125 ,700-800 provides more detailed guidelines on
the services to be provided by the CS8D under UIFSA, including “complete child support
services” to "a child support agency of another state.”

Under the current version of UIFSA, Indian tribes are encompassed under fhe definition of
a “state.”

Defendants refuse to provide the epumerated services in UIFSA and its implementing
regulations to the Tribe and families of Tribal children when the underlying order isa
Tribal child support order.

Defendarits’ actions have damaged the Tribe, tts members and its children.

SECOND CAUSE OF ACTION: FULL RANGE OF SERVICES

Plaintiff incorporates by reference the foregoing paragraphs of this complaint as fully sat
forth herein.

This claim is brought by the Tribe on its own behalf and as parens pairiae.

45 CFR 302.36(a)(2) requires every state to extend the “full range of services™ available

under its I'V-D plan to all Tribal [V-D programs.

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlingit and Haida Indian

Tribes of Alaska v. State of Alaska et al., 17U-10- LD

Page 6 of 9
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B
£,

43. In rejecting request.s..for interstate services by the Tribe, the '&efendants have failed to
extend the full range of services to the Tribe and families of Tribal children.
44. Defendants’ actions have damaged the Tribe, its members and its children.

THIRD CAUSE QOF ACTION: INTERSTATE SERVICES

435. Plaintiff incorporates by reference the foregoing paragraphs of this Complaint as fuliy set
forth herein.

46. This claim is brought by the Tribe on its own behalf and as parens patrige.

47. 45 CFR 303.7, subsections (c)(7)iii) and (iv) instruct that a state IV-D agency must provide
any necessary services in interstate cases as it would in intrastate IV-D cases by: processing
and enforcing orders referred by another state, whether pursuant to the Uniform Interstate

Family Support Act or other legal processes, using appropriate remedies applied in its own

parent and forwarding payments to the location specified by the IV-D agency in the
initiating state.

48. Requests for services from the Tribe to the defendants should be honored pursuant ta 45
CFR 303.7, but the defendants refuse to honor any request for services when the underlying
order is a Tribal child support order,

49, The defendants fail to provide these services to the Tribe and its members in violation of
federal regulations.

50. Defendants’ actions have damaged the Tribe, its members and children.

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlingit and Haida Indian

Tribes of Alaska v. State of Alaska et al., 1JU-10- 37¢ ¢ T
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FOURTH CAUSE OF ACTION; DUE PROCESS

LAW DFFICES OF

ALASKA LEGAL SERVICES CORPORATION
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FAX (207) SAG-2449

51, Blantlt incorporates by Telerence the T0regoing parag:raphs of this complaint as fully set
forth herein.

52. This claim is brought by the Tribe on its own behalf and as parens patriae.

53, The due process clauses of the federal and state constitutions require that states provide
procedural due process with regard to constitutionally protected property interests.

54. Failing to timely respond to the Tribe's Nov. 19, 2009, request for interstate services to
enforce Tribal court case 09-CS-0120 deprives the Tribe and the individual Tribal family of
due process. |

55. Defendants’ actions have damaged the Tribe, its members and its children.

56. Plaintiff incorporates by reference the foregoing paragraphs of this complaini as fully set
forth herein.

57. This claim is brought by the Tribe on its own bebalf and as parens patriae.

58. This claim is brought by the plaintiff Tribe against the individual defendants, not against '
the State itself.

59. At all relevant times the individual defendants have been acting under color of state law. r

60. At all rclevant times the individual defendants have been violating federal law — i
specifically the Due Process Clause of the Fourteenth Amendment and the aforementioned I

federa] child support regulations — in failing to provide interstate child support services

and depriving the Tribe and its members of needed support.

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Cotincil of Tlingit and Haida Indian

Tribes of Alaska v. State of Alaska et al, 1JU-10- 376 &3
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&P

patriae or otherwise. The Tribe now seeks declaratory and injunctive relief from this court

compelling the individual defendants to comply with the aforesaid federal laws.

PRAYER FOR RELIEF

WHEREFORE, the plaintiff prays for a judgment;

(1} providing the Tribe with the injunctive and declaratory relief as prayed
for above;

(2)  declaring that the Tribe possesses inherent rights of self-povernance that
includes jurisdiction to adjudicate child support for children who are members of
the Tribe or eligible for membership in the Tribe;
() roquiring CSSD to respond promptly to intersate requests for child

support services from the Tribe in accordance with UTFSA and federal regulations;
(4)  requiring CSSD to provide due process to the Tribe and its members as
discussed above;
(5)  granting the Tribe other equitable and legal relief to which it is entitled,

including full attorney fees and reimbursement of litigation costs.

DATED: Jan, 19, 2010 ALASKA LEGAL SERVICES CORPORATION
Attorneys for Plaintiff

' Y O
|

oi‘i-y I-Iandler,wAK Bar No. 0301006

!
|

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
Central Council of Tlingit and Haida Indian
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKX '~
FIRST JUDICIAL DISTRICT AT JUNEAUNMAR 24 AH 9: O

CLZ.wu tial COURTS

CENTRAL COUNCIL OF TLINGIT )
AND HAIDA INDIAN TRIBES OF ) - r
ALASKA, on its own behalf and as } BY...gtt  DEPUTY
parens partriae on behalf of its members,)
)
Plaintiff, )
)
v, )
)
STATE OF ALASKA, PATRICK S. )
GALVIN, in his official capacity of )
Commissioner of the Alaska Department )
of Revenue and JOHN MALLONEE, )
in his official capacity of Director of the )
Alaska Child Support Services Division, )
)
Defendants, ) Case No. JU-10-376 CI
)
ANSWER

The State of Alaska, Patrick S. Galvin, in his official capacity as Commissioner
of the State of Alaska, Department of Revenue, and John Mallonee, in his official
capacity as Director of the State of Alaska Child Support Services Division
(defendants), answer the plaintiff’s Complaint for Injunctive and Declaratory Relief as
follows:

INTRODUCTION

L. Defendants deny that they refused to follow Alaska’s Uniform Interstate

Family Support Act (UIFSA), AS 25.25, Alaska’s administrative code implementing

UIFSA, 15 AAC 125.700-.800, and federal child support regulations on providing

Centraf Council of Flingit and ANSWER
Haida Indian Tribes of Alaska v. State of Alaska, ef al. Page 1 of 13
1JU-19-376C)

0055

EXC. 010




ATTORNEY GENERAL, STATE OF ALASKA

DIMOND COURTHOUSE
P.O.BOX 110300, JUNEAU, ALASKA 9811

PHONE: 465-3604

14

15

16

17

18

19

20

21

22

23

24

25

interstate services for Tribal child support orders. Defendants are without knowledge or
information sufficient to form a belief as to the truth of the remaining averments of
paragraph 1, and therefore they are denied.

2. Defendants deny that they failed to respond to requests for interstate
services in a timely manner, Defendants are without knowledge or information
sufficient to form a belief as to the truth of the remaining averments of paragraph 2,
and therefore they are denied, To the extent that paragraph 2 is a legal conclusion, no
responsive pleading is required, and therefore it is deemed denied.

3. Defendants deny that the well-being and financial support of the Tribe’s
individual families and children is inextricably bound up with the Tribe's ability to
maintain its integrity. Defendants are without knowledge or information sufficient to
form a belief as to the truth of the remaining averments in paragraph 3, and therefore
they are denied,

4, To the extent that paragraph 4 states 2 legal conclusion, no response is
required. To the extent that paragraph 4 does not state a legal conclusion, defendants
specifically deny that the Tribe has inherent and concurrent jurisdiction to establish,
modify, and enforce child support for children who are members of the Tribe or
eligible for membership in the Tribe, and the defendants deny that they have not
followed state and federal law governing interstate support, and deny that they have not

provided due process in the interstate recognition scheme.
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JURISDICTION AND VENUE

3, Paragraph 5 is a legal conclusion to which no responsive pleading is

required,

6. Paragraph 6 is a legal conclusion to which no responsive pleading is
required.

PARTIES

7. Admit,

8,  Admit

9. Admit.

STATEMENT OF FACTS

General Allegations Regarding State and Tribal IV-D Programs

10.  Admit.

11,  The defendants admit that the federal government funds, at least partially,
state [V-D programs, including the Alaska Child Support Services Division’s program,
and that if the State wants to continue to receive that money it must do certain things.
The purpose of the federal funding is inaccurate in its representation and is therefore
denied.

12.  The defendants admit that the federal government also funds, at [east
partially, Indian tribes, including the Tribe, to administer their own 1V-D programs.
The purpose of the federal funding is incomplete in its representation, and therefore

inaccurate, and therefore is denied.
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13.  The first clause of paragraph 13 states a legal conclusion for which no
response is required. To the extent that the first clause does not state a legal conclusion
and is setting out what is contained in the federal regulations, the regulations speak for
themselves. The defendants admit that the Tribe designated its “Tribal Child Support
Unit” as the Tribe's agency to administer the Tribe’s IV-D program.

14, Paragraph 14 states a legal conclusion for which no response is required.
To the extent that paragraph 14 does not state a legal conclusion and is setting out what
is contained in the Tribe’s tribal code, the code speaks for itself and no Iesponse is
required. The defendants deny any inference that the Tribe has subject matter
Jurisdiction over child support cases, and deny any inference that the Tribe has personal
jurisdiction over members or nonmembers as a matter of course or without
consideration of the facts and law in each case.

General Allegations Regarding IV-D Program Requirements

15.  The defendants admit that in order to qualify as a IV-D child support
agency and receive IV-D federal matching funds, under 42 U.S.C. § 666(f) “on and
after January 1, 1998, each state must have in effect the Uniform Interstate Family
Support Act, as approved by the American Bar Association on February 9, 1993, and as
in effect on August 22, 1996, including any amendments officially adopted as of such

date by the National Conference of Commissioners on Uniform State Laws.”

16,  Deny.
Central Council of Tlingit and ANSWER
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17. UIFSA speaks for itself and therefore requires no response. UIFSA,
however, does not determine the underlying subject matter jurisdiction of a tribe to
issue a child support order.

18.  The defendants admit that Alaska’s version of UIFSA, which was
promulgated in 1995 (effective date January 1, 1996), did not initially include “Indian
tribe” in the definition of “state.” The defendants admit that Alaska’s version of UIFSA
was amended by 45 SLA 2009 (effective date July 1, 2009) to include “Indian tribe” in
the definition of “state” in AS 25.25.101(19). The defendants deny the other averments
of paragraph 18.

19. Paragraph 19 states a legal conclusion for which no response is required.
To the extent paragraph 19 is setting out what is contained in Alaska’s UIFSA, the
statutes speak for themselves and no response is required.

20.  Paragraph 20 states a legal conclusion for which no response is required.
To the extent paragraph 20 is seiting out what is contained in the federal regulations,
the regulations speak for themselves and no response is required.

21.  Paragraph 21 states a legal conclusion for which no response is required.
To the extent that paragraph 21 is setting out what is contained in the federal
regulations, the regulations speak for themselves and no response is required.

Allegations Regarding Coordination of Support Services by the Parties

22. Admit

23, The defendants admit that the State responded by letter in 2008 to the

Tribe's request for PFD garnishment in tribal child support cases and stated that CSSD
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could garnish the PFD based on an Alaska child support order or based on state orders
entitled to full faith and credit, but that the Tribe’s support orders were not entitled to
CSSD administrative enforcement because the Tribe’s orders were not entitled to full
faith and credit under the federal Full Faith and Credit for Child Support Qrders Act,
and the Tribe’s orders would have to be registered with and be Jjudicially recognized by
an Alaska superior court under comity principles before CSSD could enforce the order
and gamish the obligor’s PFD, The defendants deny the remaining averments of
paragraph 23,

24.  The defendants deny the averments of paragraph 24, The defendants deny

any implication that CSSD could administratively enforce the Tribe’s orders because
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the Tribe’s orders were not entitled to full faith and credit under the federal Full Faith
and Credit for Child Support Orders Act, because the Tribe's orders were not covered
by the Alaska Uniform Interstate Family Support Act in effect in 2008, because the
Tribe’s orders would require judicial recognition and enforcement by an Alaska
superior court under comity principles, and because there were unresolved legal issues
concerning the Tribe’s subject matter jurisdiction and personal jurisdiction to issue,
modify or enforce child support orders.

25.  Deny.

26.  Defendants admit that CSSD in 2009 initially returned the Tribe’s
requests for PFD intercept services because of unresolved jurisdictiona] issues since the
Tribe’s orders are not entitled to full faith and credit under the federal Full Faith and

Credit for Child Support Orders Act and Alaska’s UIFSA (2009) does not determine
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the underlying authority of an Indian tribe to enter, modify, or enforce a child support
order, but that in January 2009, far before the PFD garnishment deadline, CSSD
offered to issue a siate child support order to ensure that the Tribe and tribal families
received the support, but the Tribe rejected this option. The defendants deny the
remaining averments of paragraph 26.

57 The defendants admit that the Tribe and State reached a short-term
agreement on certain PFD requests without waiving any jurisdiction issues and admit
that the Tribe and State did not reach a long-term agreement on the Tribe’s authority to
issue a child support order. The defendants deny the remaining averments of paragraph
27.

28.  The defendants admit that discussions between the Tribe and the State
have occurred, including discussions regarding tribal jurisdiction to issue child support
orders under various sets of facts — members, nonmembers, consenting parties, non-
consenting parties, for example, The defendants deny that progress was ever halted,
and further deny that jurisdictional disputes act as a necessary bar to further
discussions.

29.  The defendants admit that the Tribe requested that the State consider the
amendment (effective date July 1, 2009) to UIFSA (as that term is defined in paragraph
1 of the complaint (Alaska’s version of UIFSA, AS 25.25), but not as that texm is
defined in paragraph 15 of the complaint (the Uniform Interstate Family Support Act))

and that the State explain how the amendment might impact the jurisdictional dispute.
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The defendants deny that the State did not respond, deny that the parties were at an
impasse, and deny that the UIFSA amendment was passed in July 2009.

30.  The defendants admit that TCSU sent & request for services (dated
November 189, 2009) to CSSD requesting enforcement of a child suppott order that had
been issued in tribal court case 09-CS-0120, The defendants admit that CSSD had not
responded to TCSUJ as of the date of the filing of the complaint in this action. The
defendants are without knowledge or information sufficient to form a belief as to the
truth of the remaining averments of paragraph 30, and therefore they are denied.

31.  Deny.

32.  Deny,

FIRST CAUSE OF ACTION: UIFSA

33. The preceding paragraphs of this answer are incorporated by reference.

34, The defendants are without knowledge or information sufficient to form a
belief as to the truth of the averments of paragraph 34, and therefore they are denied.

35.  Paragraph 35 states a legal conclusion for which no response s required.
However, Alaska’s UIFSA (2009) does not determine the underlying authority of an
Indian tribe to enter, modify, or enforce a child support order and the Tribe's orders are
not entitled to full faith and credit under the federal Full Faith and Credit for Child
Support Orders Act.

36.  The regulations speak for themselves and therefore require no response.
However, the regulations do not set the undetlying authority of a tribe to issue a child

support order and specifically recognize that support orders are judgmenis, decrees, or
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orders issued by a court or administrative agency of competent jurisdiction. The
Tribe’s orders are not entitled to full faith and credit under the federal Full Faith and
Credit for Child Support Orders Act and Alaska’s UIFSA (2009) does not determine
the underlying authority of the Tribe to enter, modify, or enforce a child support order.

37.  The statute speaks for itself and therefore no response is required, but the
inclusion of tribe in the definition of state in the statute does not determine the
underlying subject matter jurisdiction of the Tribe to enter, modify, or enforce a child
support order.

38. The defendants deny the averments of paragraph 38 and deny any
inference that the Tribe has jurisdiction to enter, modify or enforce 2 child support
order.

39. Deny.

SECOND CAUSE OF ACTION: FULL RANGE OF SERVICES

40. The preceding paragraphs of this answer are incorporated by reference.

41. The defendants are without knowledge or information sufficient to form a
belief as to the truth of the averments of paragraph 41, and therefore they are denied.

42. The federal regulation governing federal child support funding speaks for
itself, The federal regulations to do not confer child support jurisdiction on a IV-D
child support agency and the federal regulations, federal law and UIFSA do not require

enforcement of a child support order entered by a tribunal without subject matter and

personal jurisdiction.
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43.  Paragraph 43 states a legal conclusion for which no response is required.
To the extent that Paragraph 43 does not state a legal conclusion, the defendants deny
the averments of this paragraph.

44.  Deny.

THIRD CAUSE OF ACTION: INTERSTATE SERVICES

45. The preceding paragraphs of this answer are incorporated by refererce,

46.  The defendants are without knowledge or information sufficient to form a
belief as to the truth of the averments of paragraph 46, and therefore they are denied.

47.  The federal regulation governing federal child support funding speaks for
itself. The federal regulations do not confer child support jurisdiction on a [V-D child
support agency, and the federal regulations, federal law and UIFSA do not require
enforcement of a child support order entered by a tribunal without subject matter and
personal jurisdiction.

48.  The first clause of paragraph 48 states a legal conclusion for which no
response is required. To the extent that the first clause of paragraph 48 does not state a
legal conclusion, defendants specifically deny any violation of 45 C.F.R. § 303.7. The
remainder of paragraph 48 is denied, The federal regulations do not confer child
support jurisdiction on a IV-D child support agency and the federal regulations, federal
law and UIFSA do not require enforcement of a child support order entered by a

tribunal without subject matter and personal jurisdiction.
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49. Paragraph 49 states a legal conclusion for which no response is required.
To the extent that paragraph 49 does not state a legal conclusion, defendants deny the
averments of this paragraph.

50.  Deny.

FOURTH CAUSE OF ACTION: DUE PROCESS

51.  The preceding paragraphs of this answer are incorporated by reference.

$2.  The defendants are without knowledge or information sufficient to form a
belief as to the truth of the averments of paragraph 52, and therefore they are denied.

53,  Paragraph 53 states a legal conclusion for which no response is required.

54.  Paragraph 54 states a legal conclusion for which no response is required.
To the extent that paragraph 54 does not state 2 legal conclusion, defendants deny the
averments of paragraph 54.

35. Deny.

FIFTH CAUSE OF ACTION: 42U.S.C. § 1983

56. The pre;ceding paragraphs of this answer are incorporated by reference.

57.  The defendants are without knowledge or information sufficient to form 2
belief as to the truth of the averments of paragraph 57, and therefore they are denied.

58 The defendants are without knowledge or information sufficient to form a
belief s to the truth of the averments of paragraph 58, but note that the individual
defendants have been sued only in their official capacities.

59.  Paragraph 59 states a legal conclusion for which no response is required.
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60.  Paragraph 60 states a legal conclusion for which no respense is required,
To the extent that paragraph 60 does not state a legal conclusion, defendants deny the
averments of paragraph 60,
61.  Paragraph 61 states a legal conclusion for which no response is required.
To the extent that paragraph 61 does not state a legal conclusion, defendants deny the
averments of paragraph 61.
AFFIRMATIVE AND OTHER DEFENSES

The State alleges and preserves the following affirmative and other defenses:

L. Defendants are entitled to absolute or qualified immunity,

2. Plaintiff failed to exhaust administrative remedies.

3. The statutes and regulations relied upon do not create a private right of
action,

4, Plaintiff lacks capacity to bring a section 1983 action in its own name.

5. Insufficiency of service of process to the extent that the Fifth Cause of

Action was intended to be brought against Patrick Galvin and John Mallonee int their
individual capacities,

8. The State of Alaska is not a proper party to a section 1983 action.

7. The Tribe has not alleged violation of a federal right cognizable in
section 1983 actions.

8. Plaintiff’s claims fail to state a claim upon which relief may be granted.

Defendants reserve the right to add further affirmative and other defenses as

investigation and discovery continue in this matter,
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PRAYER FOR RELIEF

Therefore, the defendants seek the following relief:

1.  Ajudgment in defendants

* favor on all claims;

2. A judgment that plaintiff takes nothing by reason of its complaint;

3. Dismissal of plaintiff's complaint with prejudice;

4. An award to the defendants of their costs and fees related to defense of

plaintiff’s claims;

5. Such other and further legal and equitable relief as this Court considers

proper.

DATED: March 24, 2010

DANIEL S. SULLIVAN

ATTORNEY GENERAL
By: e
Mary Ann Lundquist

Assistant Attorney General
ABA No. 9012132

DANTEL S. SULLIVAN
ATTORNEY GENERAL

S PR

—Stacy K. Steinberg
Chief Assistant Attorney General
ABA No. 9211101

By:
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ALASKA LEGAL SERVICES CORPORATION

o
]

! ‘ CFILED
|| aHE_Qr "‘.!:'ASK.'&‘
I IN THE SUPERIOR COURT FOR THE STATE OF AL‘ASKA& - | M0
FIRST JUDICIAL DISTRICT AT JUNEA‘JQ JLis PH 347
|| CENTRAL COUNCIL OF TLINGIT CLCAK, TRIAL COURTS
AND HAIDA INDIAN TRIBES OF
| ALASKA, on its own behalf and as
parens patriae on behalf of its members

BY_Aas  DEPUTY

I Plaintiff,

I'
V.

STATE OF ALASKA, PATRICK S.

| GALVIN, in his official capacity of
Commissioner of the Alagka Department
of Revenue and JOHN MALLONEE,

in his official capacity of Director of the
Alaska Child Support Services Division

T g

e

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.
Caseno, 1JU-10-3756 CI

MOTION FOR SUMMARY JUDGMENT AND
[ MEMORANDUM IN SUPPORT

‘I Pursuant to Civil Rule 56, plaintiff (“the Tribe™ moves for summary judgment
I against the state for failing to process and enforce the Tribe’s child support orders as
|

|=, required by the Uniform Interstate Family Support Act (UIFSA) and Title IV-D of the

I
| Social Security Act. Plaintiff asks this court to enter an injunetion requiring the state to

|I
| follow UIFSA procedures 1o process and enforce the Tribe’s child support ordars.
II

|| Plaintiff also seeks a declaratory judgment that the Tribe has subject matter jurisdiction
| | over child support matters for children who are members of or eligible for membership in
i:. the Tribe.
|
I As set forth below, there is no genuine dispute as to any material fact, Plaintiffs
| are entitled to sumreary judgment as a matter of [aw.
i-'
| | MOTION FOR SUMMARY JUDGMENT
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ALASKA LEGAL SERVICES CORPORATION

FACTUAL BACKGROUND
All federatly-funded child support agencies in the United States operate under
Title IV-D of the Social Security Act and are overseen by the federal Office of Child
Support Enforcement (OCSE)." Initially, only states received federal funding to operats
IV-D child support programs. However, in 2000, the federal government extended this
funding to all federally-recognized tribes that meet program requirem:?.nts.2 Tn 2004, the
OCSE awarded the Tribe a two-year startup grant to begin developing a tribal IV-D

program.’ On March 28, 2007, the OCSE approved the Tribe’s IV-D plan and granted its

'42U.8.C. § 651.

? See Interim Rule 45 CFR 310; 45 CFR 309.65(a): "A Tribe or Tribal organization demonsiretes
capacity to operate a Tribal IV-D program meeting the objectives of title IV-D of the Act and
these regulations by submission of a Tribal IV-D plan which contains the required elements listed
in paragraphs (a)(1) through (14) of this section:

(1) A description of the population subject to the jurisdiction of the Tribal court or administrative
agency for child support purposes as specified under §309.70;

(2) Evidence that the Tribe or Tribal organization has in place procedures for accepting all
applications for IV-D services and promptly providing IV~D services required by law and
regulation;

(3) Assurance that the due process rights of the individuals involved will be protected in all
activities of the Tribal [V~D program, including establishment of patermity, and establishment,
modification, and enforcement of support orders;

{4) Administrative and management procedures as specified under § 309.75;

(5) Safeguarding procedures as specified under § 309.80;

{6) Assurance that the Tribe or Tribal organization will maintain records as specified under §
309.85;

(7) Copies of ail applicable Tribal laws and regulations as specified under §309.90;

(8) Procedutes for the location of noncustodia] parents as specified under §309.95;

(9) Procedures for the establishment of paternity as specified under §309.100;

(10) Guidelines for the establishment and modification of child support obligations as specified
under § 309.105;

{11) Procedures for income withholding as specified under §305.1 10

(12) Procedures for the distribution of child support collections as specified under § 309.115;
(13) Procedures for intergovernmental case processing as specified under § 309.120; and

{14) Tribaliy-determined performmance targets for paterity estzblishment, support ordet
establishment, amount of current support to be collected, amount of past due support to be
collected, and any other performance measures a Tribe or Tribal organization may want to
submit.”

* see Affidavit of Counsel for the Tribal Child Support Unit in Support of Plaintiffs’ Motion for
i MOTION FOR SUMMARY JUDGMENT
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application for full [V-D 1“1mding.4 On the same day, the Tribe officially opened its tribal

IV-D agency -— the Tribal Child Support Unit (TCSU) — the first tribal IV-D agency in

Alaska’

Pursuant to the terms of the Tribe’s TV-D plan, the Tribe provides direct child

support services to families, including paternity establishment, location of absent parents,

establishment, enforcement, and modification of child support orders, and referral of

cases to other agencies as appropriate.ﬁ The TCSU opens a child support case when a

custodial parent applies for child support services or for tribal Temporary Assistance for
Needy Families (TANF).7 This latter process is parallel to the process the state uses

when it issues benefits through its Temporary Assistance Program (ATAP).E When the

TCSU collects child support on behalf of 3 TANF family, the support reimburses the

tribal government,”

Tribal child support orders are issued by the tribal court pursuant to the Tribe's

Constitution, tribal codes, and the TCSU Schedule, which is similar to Rule 90.3 and

provides a quantitative method for calcnlating child support.m The Tribe employs a

magistrate and child support clerk to handie child support and paternity cases at the tribal

Summary Judgment (hereinafter “Archibald AfL"), filed and served herewith, at § 5,
4

See Certificate of Holly Handler in Support of Plaintiffs Motion for Summary Judgment
(hereinafter "Handler Cert."), filed and served herewith, at Exhibit 1, containing the Tribe's [V-D
|| ehild support plan (including an updated Tribal Child Support Schedule), and Exhibit 2,

;:ontaining the IV-D award letter dated March 28, 2007,

I See Archibald Aff. at § 7.

| See Archibald Aff. at § 8; Handler Cert. at Exhibit 1; and 45 C.F.R. § 310.15(a)(2) (primary

E federal mandates for IV-D programs).

-7

” See Archibald AfT. az § 12.
|
|

(907} Sg5-64a28
FAX (907) $65-2340

JUNEAU, ALASKA %0801-1096

: See Archibald Aff. at 113 and AS 47.27.040. . ‘
|- See Archibald AfT. at 7 13. '

| MOTION FOR SUMMARY JUDGMENT

{7 Central Council of Tlingit and Haida Indian Tribes of dlaska v. State of Alaska, et al.
., LJU-10-376 CI
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court.” The TCSU staff inctudes a full-time manager, an administrative office leader, a
full-time staff attorney, and four full-time case specialists, including one outreach case
specialist in I{etc:l:uil,:an.12 When the Tribe issues a support order, it sends a copy to the
Alaska Child Support Services Division (CSSD) to includs in its state case registry to put
CSSD on notice of all tribal child support orders.”

Every state the TCSU has worked with, including Washington, Louisiana, and
California, has cooperated fizlly to recognize and enforce the Tribe’s child support
orders.”? Alaska stands alone in its refusal to process and enforce tribal child support
orders as required by the Uniform Interstate Family Support Act because — without even
a hearing — these officials have unilaterally pre-determined all such orders to be
invalid.” When CSSD receives a request for enforcement of a tribal child support order
from the TCSU, CSSD does nothing: TCSU sent requests for UIFSA enforcement of
tribal child support orders on Nov. 19, 2009, Jan, 13, 2010, and March 8, 2010, and
CSSD did not acknowledge the requests or otherwise respond.m CSSD took no action
prior to this lawsuit and then put all of these requests “on hold” pending resolution of this
cage.” While CSSD bas offered some limited cocperation with inter-agency

communication, recoupment of tribal TANF debt, enforcement of transferred state

‘: See Archibald Aff, at 9.
s See Archibaid AfE at § 10.
See Archibald Aff at 11,
:: See Archibald AfF. at 1 19.
< See Archibald Aff. at § 31
See id,
16 ¢ e Handicr Cert. at Exhibits 5-7; Archibald AfF. at §§ 26-32.

: "7 See Handier Cert. at Exhibit 3, page 4, lines 2-11.
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support orders, and a one-time PFD agreement, CSSD will not cooperate on any matter

that would recognize tribal jurisdiction.”
This has harmed the Tribe because certain support services — including PFD
gamishments, unemployment benefit gamishments, and license revocations — can only

be obtained with CSSD cooperation; the Tribe cannot obtain these services on its own,”

In 2008, the TCSU requested that CSSD garnish Permanent Fund Dividends of
non-custodial parents who owed significant child support arrears pursuant to tribal child
support orders and CSSD refused this request.” CSSD did provide the PFD intercept
service for all TCSU requests where the underlying order was a state administrative or
court order.” The refusal of services in 2008 harmed both custodial families and the
Tribal government, for TANF debt owed to the Tribe.” There was a short-termn

agreement on certain PFD’s reached in 2009, but no agreement exists for 2010.>

For federal tax refund gamnishments, only the 50 states can intercept this money to
enforce child support orders.”’ To receive this intercept service, tribes are required to
enter into written agreements with states.” CSSD has not been willing fo agree to

provide IRS intercept services to enforee tribal child support orders.”

Sec Archibald Aff. at Y 33-39,
See Archibald AfT. at 7 40.
See Archihald Aff. at 1Y 33-34.
See Archibald Aff. at ] 34.
See Archibald AfT. at ] 35.
See Archibald AfF. at 9y 36-37.
See Archibald Aff. at 7 38,
See Archibald Aff. at § 38.

% See Archibald Aff. at §7 38.39,
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Some families have already abandoned the Tribe’s IV-D program when it became
apparent that the state will not provide services to families when the request for services
is based on a tribal ehild support order.” CSSD’s refusal to process tribal child support ~
orders under UIFSA has also led to such problems as duplicative orders, as described in
the TCSU affidavit™ Other communications from TCSU to CSSD about critical case
issues from TCSU have gone unanswered. ® This treatment undermines the Tribe’s entire
IvV-D proétam, the overall inter-governmental support system, and deprives tribal
families of needed services.
LEGAL ARGUMENT

Summary judgment is appropriate if “there are no genuine issnes of material fact
and if the moving party is entitled to judgment as a matter of law.”" There is no dispute
that the Tribe operates a tribal IV-D program, fhat the tribal court issues child support
orders for tribal families, and that the state refuses (o apply UIFSA procedures to process
and enfoice those orders. Whether the state can refuse to apply UTFSA procedures to the
tribal court’s child support orders and refuse to provide the full range of IV-D services to

the Tribe’s IV -D child support agency are questions of law.

j 7 see Archibald Aff. at 42.

3

o See Archibald Aff, at 4% 47-49.
i | © See Archibald Aff. at §45-46.

Il * See, e.g., Olivit v. City and Borough of Juneau, 171 P.3d 1137, 1142 (Alaska 2007) (footnote
! omitted).
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A UIFSA Fosters a Nationwide Network of Child Support Enforcement
Services

1. The History of UIFSA Nationally and ie Alaska

Federal child support statutes require every state participant in the national IvV-D
program — including the State of Alaska — to adopt certain laws and procedures to
increage the effectiveness of the program.“ The Personal Responsibility and Work
Opportunity Reconciliation Act (PRWORA) of 1996 specifically mandated state TV-D
agencies to adopt the model UIFSA.” UIFSA was promulgated in 1992 by the National
Conference of Commissioners on Uniform State Laws to provide universal and uniform
rules for the enforcerent of family support orders.” Tts goal is to limit support orders 1o
a single jutisdiction, eliminate inter-govemmental jurisdictional disputes, and enhance
inter-governmental collection efforts,” The Act offers solutions to many of the long-
standing problems that have plagued inter-governmental child support collections,
especially non-custodial parents evading orders by crossing state lines.” It also
encourages cooperation between different IV-D agencies by having states provide
services, such as locating and enforcement services, to other states.””

The model UIFSA defines a “state” as “a state of the United States, the District of

Columbia, Puerto Rico, the United States Virgin Islands, or any territory or insular

possession subject to the jurisdiction of the United States,” and the term includes “an

Z;-uusc § 666 (a).
 PL.104-193; 42 US.C. § 454(20)(A) (42 US.C. § 654(20)(A) on and after January 1, 1998).

See Child Support Enforcement Program; Intergovernmental Child Support, 75 Fed. Reg.
38 612, 38,612-13 (2010).

. See id.
’ See id,

MOTION FOR SUMMARY JUDGMENT
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Indian tribe.”” Alaska adopted UIFSA in 1997, in Chapter 25 of Title 25 of the Alaska
Statutes. However, Alaska’s version of UIFSA excluded Indian tribes from its definition
of “state.””" No other state excludes Indian tribes.”

The State of Alaska petitioned the OCSE twice in 2008 for an exemption allowing
it to exclude tribes Fom Alaska’s version of UIFSA." The OCSE rejected these
pefitions, stating that Alaska’s exclusion of tribes, contrary to the intent of UIFSA,
required additional court proceedings for the recognition and enforcement of child
support orders issued by tribal courts.” The state then inguired about the penalties for
refusing to enact the required UTFSA change, to which OCSE responded that failing to
comply with the federal statute would render the state’s IV-D plan subject to disapproval

and could result in iramediate suspension of all IV-D payments as well as the block grant

¥ See id.

" Unif. Interstate Family Support Act § 102 (21) (1996), 9 UL.A. 159 (2005); Unif. Interstate
;Egamily Support Act § 102 (21) (amended 2001), 9 U.L.A. 281 {2005).
“ AS 25.25 (1997).

See Code of Ala. § 30-3A-101(20); 34 Ariz. Rev. Stat. § 25-1202(22); Ark. Code Amn, § 9-17-
101(19); Cal. Fam. Code § 4901(s), Colo. Rev. Stat, § 14-5-102(21); Conn. Gen. Stat. § 46b-
212a(22); 13 Del. C. § 6-102(21); D.C. Code § 46-301.01(22); Fla, Stat. § 88.1011(19); Gz. Code
Ann, § 19-11-101(19); Haw. Rev. Stat. § 576B-101; Idaho Code § 7-1002(21); 750 Lll. Comp.
Stat. 22/102; Ind. Code § 31-18-1-21; lowa Code § 252K.101(19); Kan. Stat. Aon. § 23-9,101(s);
Ky. Rev. Stat. Ann. § 407.5101(19), La. Ch.C. Art. 1301.3(22); 19-A Me. Rev. Stat. § 2802(19);
Md. Code Ann. Fam. Law § 10-30t (v); Mass. Gen. Laws ch. 209D, § 1-101(19); Mich. Comp.
Laws § 552.1104(f); Minn. Stat. § 518C.101(s); Miss. Code Ann. § 93-25-3(u); Mo. Rev. Stat. §
454.850(1%); Mont. Code Anno. § 40-5-103(20); Neb. Rev. Stat. § 42-702(21); Nev. Rev. Stat.
Arm. § 130.10179; N.H. Rev. State. Ann. 546-B:1{XIX); N.I Stat. § 2A:4-30.65; N.M. Stat. Ann.
|| § 40-6A-102(21); NY Family Ct. Act § 580-101(19); N.C. Gen. Stat. § 52C-1-101(19); N.D.
Cent. Code § 14-12.2-01(19); Ohio Rev. Code Ann, 3115.01(UY; 43 Okla. Stat, § 601-101(21);
Or. Rev. Stat. § 110.303(19); 23 Pa. Cons. Stat. § 7101({b); R.I. Gen. Laws § 15-23.1-101(21);
§.C. Code Ann. § 63-17-2910(21); S.D. Codified Laws § 25-9B-101(18); Tenn. Code Ann. § 36-
5.2101(19); Tex. Fam. Code Ann. § 159.102(2t); Utah Code Ann. § 78B-14-102(21); Vt. Stat.
Ann. Title 15B § 101(19); Va. Code Ann. § 20-88.32; Wash. Rev. Code § 26.21A.010(21); W.
! Va. Code § 48-16-102(21); Wis. Stat. Ann.§ 769.101(19); Wyo. Stat. § 20-4-140(a)(xviii)
|| See Handler Cert. at Bxhibit 4, pages 1-28, 31-37.

: ' See Handicr Cert. at Exhibit 4, pages 29-30,38-39.
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for Temporary Assistance to Needy Families — more than 317 million in federal

dollars. ™

On March 3, 2009, the Alaska Senate Health and Social Services Committee, with

support from the Governor, introduced 2 Committes Substitute to Senate Bill 96, which

among other changes to the child support statutes, added “Indian tribes” to the definition

of “state” under UTFSA.” The Dept. of Revenue sought to include legislative intent
language in the bill stating that: “In Alaska, the scope of tribal authority to enter, modify
or enforce child support orders is an unsettled legal question, due in part to the lack of
Indian country in most of the state.”™ In the final bill, the legislature instead adopted
language stating that the intent of the bill is to “remain neutral on the issue of the
underlying child support jurisdiction, if any, for the entities listed in the amended
definition of “state’ and to not expand or restrict jurisdiction, and to not EXpPress any
opinion aboui_?urisdiction.“ The new law became effective on July 1, 2009.%

CSSD’s ongoing refusal to process tribal child support orders according to UIFSA
after July 1, 2009, undermines the legislative intent language described above. Instead of
leaving jurisdictional issues to the parties as it is supposed to do under UIFSA, the

Administration has taken a hostile stance on jurisdiction contrary to legislative intent.

“ See Handler Cert, at Exhibit 4, pages 40-47.
43 . . ..
See http:f/www.legis.state.ak.us/basis/get_bill_tcxt.as;:?h51d=SBO()9ﬁB&sessmn=26 (visited
July 5, 2010).
4
See Handler Cert, Exhibit 3, page SOA 0108 (Letter from Dept. of Revenue to Rep. John
Coghill, March 27, 2009), page SOA 0106 (Letter from Dept. of Revenue to Rep. Jay Rarnras,
April 11, 2009}, Per Alaska v, Native Village of Venetie Triba! Government, 522 11.8. 520
(1998), ANSCA lands are not “Indian country,” and Plaintiff asserts Jjurisdiction in child support
cases through the tribal membership of its children, not through authority over Indian country.
M 45 SLA 2009, Sec. 3 (amending AS 25.25.101(19)).
I
oI
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2. What UIFSA Requires

The goal of having only one support order per child is accomplished through
Article 2 of UIFSA, which allows only one tribunal to issue a controlling child support
order, and provides guidance in sorting out competing orders. When addressing the
support of a child, Alaska state tribunals *shall recognize the continuing, exclusive
jurisdiction of a tribunal of another state [or Indian Tribe] that has issued a child support
order under a law substantially similar to this chapter.““ The Tribe, like all federally
funded IV-D agencics, has adopted a code substantially similar to the UIFSA and
therefore would fall under this statute. However, because CSSD does not follow UIFSA
with respect to tribal child support orders, there have been at least two instances where
the state has issued a child suppoit order despite knowledge of an existing order with the
Tribe."

UIFSA’s provisions for inter-governmental enforcement allow a support order in
one jurisdiction to be enforced anywhere in the country. The ordinary process for
another IV-D agency to request services from the Alaska CSSD is to send CSSD a copy
of the child support order together with 2 transmittal form, a sworn statement of arrears,
and party information. . CSSD will initiate administrative enforcement if the documents

. . 50 e
are complete, or take timely steps to complete documentation.  Admimstrative

enforcement can include general enforcement services or single-action services like

_ :: AS 25.25.205(d).
| * See Archibald AfF. at {1 47-49.

| ¥ 15 AAC 125.700(a); AS 25.25.602a).
i 715 AAC 125.700(a) and (b}.

! MOTION FOR SUMMARY JUDGMENT
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garnishment of Alaska Permanent Fund Dividends.” Through this process, a state can

issue a support order and retain controlling jurisdiction over the order while other states
can help collect payments on the order.

Should = party object to administrative enforcement on jurisdictional or any other

grounds, CSSD must register the order in supetior court pursuant to sections 605-607 of

the Act.” An objecting party can request a hearing, may seek to vacate the registration,

to assert 2 defense to an aliegation of noncompliance with the registered order, or to
contest the remedies sought or the amount of glleged debt,” The registering tribunal can
then proceed with enforcement, stay enforcement, continue the proceeding to permit

production of additional evidence, or issue other appropriate orders,® Upon compietion

of registration, the registered order becomes “enforceable in the same manner and is

subject to the same procedures as an order jssued by a tribunal of this state, ™ CS8D also

registers orders in the superior court to pursue particular types of enforcement such as

. . 56
lieense revocations.

To help this inter-governmental process work smoothly, Section 317 encourages

day-to-day commumications between tribunals: “A trbunal of this state may
communicate with a tribunal of another state in writing, or by telephone or other means,

to obtain information concerning the laws of that state, the legal effect of a judgment,

- decree, or order of that tribunal, and the status ofa proceeding in the other state. A

| : AS 25.25.507(b),
AS 25.25.507(b); 15 AAC 125.700(c). See also AS 25.25.607 (listing defenses to registration).
|** AS 25.25.606(a).
A : : AS 25.25.607(b).
17 A8 25,25.603(b).
'} MOTION FOR SUMMARY JUDGMENT
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tribunal of this staie may furnish similar information by similar means to a tribunal of
another state.”” Requests for services can be made through standardized forms or less
formal methods of corm'nunicatim‘t.s7

In its Answer, defendants claim that, despite UTFSA, the Tribe's child support
orders would have to be judicially recognized by an Alaska superior court under comity
principles before CSSD could enforce the orders.”” However, with respect to tribal court
orders, UTESA requires more of the state than the ordinary comity process. Comity is the
common law principle of recognizing foreign judgments in the absence of a constitutional
or statutory law requiring a different form of recognition.sp Because UIFSA spells out
procedures for intergovernmenta! recognition of child support orders — including
procedures for agency recognition and mechanisms for parties to raise and litigate
jurisdictional objections in individual cases — these UIFSA rules supersede the
traditional comity processes. If a party has an objection to the due process provided in
tribal court, or believes the tribal court did not have personal jurisdiction over him or her
—_ concerns that would ordinarily be the basis for a comity objection — these objections
can be raised and resolved through the UIFSA registration process.

The State of Alaska Dept. of Revenue itself has agreed with the fact that UIFSA
supersedes traditional comity procedures with respect to child support orders. In a letter

supporting the UIFSA amendment, the Department drafted letters of support noting that

* AS 25.27.246.
i: See Archibald AfE. at ] 25.
. See Answer at §23.
See Jolm v, Baker, 982 P.2d 738, 762-63 (Alaska 1959), cert. denied 528 U.S. 1182 (2000).
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| to these letters:
|
| A tribal child support order would be registered in the

' Alaska state courts under the UIFSA procedures instead of
a comity process. These changes are consistent with the
purpose of UIFSA. The purpose of UIFSA is to unify state
laws relating to child support orders, to provide efficient
procedures for collecting child support in interstate cases,
and to eliminate multiple support orders that were

permitted under prior child support laws. “

Opposing counsel also issued a similar opinion to Representative Coghill on February 19,

| 2003, namely that the proposed UTFSA amendment “will also result in 2 procedural -

change for recognition of tribal support orders in the Alaska state courts. Instead of a

[

| | comity process, tribal support orders would be registered in Alaska state courts under the
||.

| Alaska’s comity recognition process does not meet the intent of section 466(f) of the

UIFSA procedures.“61 This opinion harmonizes with that of the QCSE, which found that

Social Security Act, which mandates UIFSA procedmes.ﬁ

UIFSA

f

" B. The State Should Process the Tribe’s Chiid Support Orders Under

|l Section 603(c) of Alaska’s UIFSA provides that a state asked to enforce another

!I state's child support order "shall recognize and enforce, but may not modify, a registered

|
| order if the issuing tribunal had jurisdiction.” The state asserts in its Answer that it need

|| not follow UTFSA when it comes to the Tribe’s child support orders because CSSD has

[ See Handler Cert. Exhibit 3, page SOA 0113 (Letter from Dept. of Revenue to Sen. Hollis
|| French, March 16, 2009}, page SOA 0109 (Letter from Dept. of Revenue to Sen. Bert Stedman,
|| March 20, 2009).
| © See Handler Cert. Exhibit 3, page SOA 0115-0116 (Letter from Stacy K. Steinberg, Dept. of
[l gdzaw to Rep. John Coghill, Feb. 19, 2009),
See Handler Cert. Exhibit 4, pages 29 and 38.
MOTION FOR SUMMARY JUDOMENT
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‘{| pre-determined that the Tribe lacks jurisdiction to issue child support orders. The stale
observes that UIFSA is not an act that grants jurisdiction to tribes to issue child support
orders. This is true. Tribes enjoy inherent subject matter jurisdiction over domestic
relations cases that exists absent specific divestment by C.',‘ongx\':ss.ﬁ3

Federal law recognizes the sovereignty of Native Alaskan tribes, including
Central Council, and among the “core set of sovereign powers” intact among Native
Alaskan tribes are “internal functions involving tribal membership and domestic
affaics.”™™ Native Alaskan tribes’ jurisdiction over domestic relations is conewrent with
the State of Alaska’s, as is the case with jurisdiction over tribal children off-reservation in
the lower 48.”

Strong policy reasons support this shared jurisdiction: “Recognizing the ability
and power of tribes to resolve internal disputes in their own forums, while preserving the
right of access to stafe courts, can only help in the administration of justice for all”™ The
Tribe's adjudication of child support for children who are members of the Tribe or
eligible for membership in the Tribe qualify as matters related to internal domestic
relations, over which the Tribe shares concurrent jurisdiction with the state. The limits of

jurisdiction are ultimately matters of federal law, which both state and tribal courts are

competent to app!y.ﬂ

@ See, e.g. United States v. Wheeler, 4361.8,. 313,322 n. 18 (1978); Santa Clara Pueblo v.
| ér.{artinez, 436 U.S. 49, 55-56 (1978); Fisher v. District Court, 424 11.8. 382, 386 (1976).
]
See John v. Baker, 982 P.2d at 749-751 (discussing deference to Congressional findings
I regarding sovereignty of Alaska Native tribes under federal faw).

Z See id. ut 759-60.
1d, at 760 (citation emitted).

i|! “ See National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 852-57 (1985). !
:| MOTION FOR SUMMARY JUDGMENT
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1. “Domestic Relations” Includes Child Support

John v. Baker refers to domestic relations broadly, often referring to the general
category of “family law" cases. The court references ICWA as proof of Congressional
intent to maintain tribal court jurisdiction over “family law matters.”™ In reviewing U.S
Supreme Court precedent, the court highlights the unique concern of “the tribal self-
governance concerns raised by a family law matter integral to tribal self-govemance.“@
The court summarized the relevant U.S. Supreme Court precedent thusly: “Indian law
Jurisprudence stresses the central importance of membership and the fandamental powers
of tribes to adjudicate internal family law affairs like child custody disputes.”m Finally,
in discussing the application of tribal law to tribal court cases, the court held that “tribal
sovereignty over issues like family relations includes the right to enforce tribal law in
resolving disputes.”"

Federal law has long recognized and supported broad tribal jurisdiction in the area
of domestic relations. "If en Indian tribe has power to regulate the marriage relationships
of its members, it necessarily has power to adjudicate, through tribunals established by

' . . . . . 2 . oy »
itself, controversies involving such relationships.," Ags such, in addition to tribal

* 14, 8t 753,

_‘: Id. 8t 758, discussing Oklahoma Tax Cominission v. Chickasaw Nation, 515 U.S. 450 (1995).
1d, ut 759,

" rd, at 761,

= Powers of Indian Tribes, 55 Interior Dec, 14, 56 (1934). See also, Fisher v, District Court, 424

U.S. 382 (1976); Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S, 30 (1989); Sanders

v. Robinson, 864 F.2d 630 (9th Cir, 1988),

MoOTION FOR SUMMARY JUDGMENT
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|| custody, "child protectinn," and adbptiﬁiilu'

? ®

| soversignty over marriage and divorce, courts have recognized tribal sovereignty over

s a7 ke o e 6 T B 1 S ———

| The state does not dispute the fact that tribes with Indian county can adjudicate
| child support, but argues that the lack of Indian country somehow divests Alaska tribes of

this authority. The state’s reference to Indjan county appears to be a vestige of the state’s

| now-abandoned argument that the existence of Indian country is the critical factor in
! determining the existence or extent of tribal authority in Alaska.” However, what
lll qgal_iﬁ_es gs_d_g_g;esti_c_ rg_lgﬁgr_:s does not change depending on whether atribehas a
|| reservation or not. The only significance of Indian country with respect to a children’s

| case is a tribe’s exclusive jurisdiction over children on the reservation. The Alaska

| Supreme Court explicitly recognized this fact in the portion of Jokn v. Baker entitled,

|

| “Tribes without Indian Country Can Adjudicate Internal Child Custody .Dz‘spures.””

| . . . . .

' | While no Alaska court has squarely held that internal domestic relations includes

| child support, there is no question that a parent’s failure to provide adequate financial
[

J support to an Indian child has a direct effect on the political integrity, the £Conamc
|| security, and the health and welfare of the Tribe, In fact, the entire premise of ICWA is

that the well-being of a tribe’s children is necessary for the continued survival of the tribe

Il
|
| : See, e.g., John v. Baker, 982 P.2d at 748.
I See, e.g., In re C.R.H., 29 P3d 849, 852 (Alaska 2001) (recognizing authority codified in the

gldi:m Child Welfare Act).

Ses, e.g. Native Village of Venetie LR.A. Council v. Alaska, 944 F 2d 548, 561-62 (5th Cir.
1991).
l : See, e.g., John v. Baker, 982 P.2d at 755.
. 982 P.2d at 748.
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'.
|' tribat-courts to rule in matters of child custody involving tribal children, to deny to those
r tribal courts the aneillary authority to afford the litigants the full range of remedies

customary in such cases, including child support. A contrary ruling would require a party

in tribal court, having gone to the time, trouble and expense of obtaining custody in a

|
| tribal cout, to file a second lawsuit in state court to obtain the remedy of child support,

I
| In ordinary family law practice, child support is a necessary element of child

[| custody proceedings, Determining parents’ duties to support their children is an integral
|

part of regulating domestic relations: “It seems incredible that a legal system calling itself

civilized should not impose a legal duty upon parents to support their children.”w A

| parent’s obligation to support a child “is not merely related to the status determination; it

| is an inevitable concomitant of custody decisions.”” State laws in fact require that child

|| support be ordered whenever the superior court makes a custody ordcr Indeed, the
.| Alaska Supreme Court, interpreting the phrase “care and custody of minor children” in

former AS 09.55.210(1), explained that “’care’ includes provisions made by the court for

|| the children’s support.™
|
I![ Thus, child support cannot be deemed optional or waived, and Alaskan courts will
|

I
|| mot proceed with a custody matter without the parents’ submission of child support

B
See 25 U.8.C. 1901(3).
|| o Homer H, Clark, Jr., The Law of Domestic Relations 488 {1968).
Monica J. Allen, “Child-State Jurisdiction: A Due Process Invitation to Reconsider Some Basic
Famlly Law Assurmptions,” 26 Fam, L.Q, 293, 30507 (1952).
See Civil Rule 90.3, AS 25.20.030; AS 25.24. 160{a)(1).

! Ho--gar v, Houger, 449 P.2d 766, 770 (Alaska 1969),

| MOTION FOR SUMMARY JUDGMENT
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| affidavits.” Civil Rule 90.3 sets forth mandatory rules concerning calculation of support

|\ irr different custody simztions that sy only be Véied “for good ciiige upon proof by
clear and convincing evidence that manifest injustice would result if the support award
| were not varied.” Given the intertwined nature of child support and child custody under

federal and state law, & tribal court’s jurisdiction over child custody must necessarily

| include jurisdiction over child support.
I
| Indeed, across the United States it is commeon for tribes to adjudicate support for

the benefit of tribal children as part of their authority over domestic refations. Of South

|| Dakote’s nine tribes, each one has 2 tribal court system having jurisdiction over tribal

[
|- members and hearing matters pertaining to paternity and child support.Its In 1988, the

||' US. District Court in South Dakota considered a public benefits case in which it had to

decide whether Indian tribes have retained sovereignty to decide whether its members

| | who are stepparents have a legal obligation to support their stspchildren.“ The Distdct

[
| Court analysis began with the recognition that Indian tribes still possess those aspects of

| sovereignty not withdrawn by treaty or stafute or by imp]ication.” Despite the state’s

I citation of various public benefits statutes, the District court found no federal statutes that

"' “gxpressly” abrogate the Tribe’s anthority to decide for itself whether stepparents should

(| See Civil Rule 90.3(e).
| | ™ Ciwil Rule 90.3(2).
|| See Howe v. Ellenbecker, 8 F.3d 1258, 1261 (8th Cir. 1993) (affirming right of tribal members
! to maintain a section 1983 class aotion against state officials for failing o reach s cooperative
| 2 eement concerning enforcement of child support obligations under Title TV-D).
N See Jron Heart v. Ellenbecker, 689 F. Supp. 988, 993 (C.D.S.D. 1988).
See id., citing Wheeler, 435 U.S. at 323.

MOTION FOR SUMMARY JUDGMENT
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support their stepchjld:rm.ss The District Court further found that applying the state’s

-support law to tribal children would interfere With the Tribe’s power of self-

government. Si gnificantly, the decision turned not on Indian country or the Tribe’s
reservation status, but the Tribe’s long history of sovereignty over domestic relations.”
Likewise in Arizona, a state appeals court found that the state’s attempt to
establish & non-Native’s paternity of a Navajo child and obtain back child support
infringed on the Navajo Nation’s authority over domestic relations.”” The court reasoned
that if the U.S. Supreme Court recognized tribal jurisdiction over a contract matter with a

reservation general store, there must also be jurisdiction over “a more intimate domestic-

relations matter,” Again, although the case involved exclusive jurisdiction for a land-
based tribe instead of concurrent jurisdiction for a membership-based tribe, the
significant part of the holding is the clear statement that child support falls within the

realm of a tribe’s authority over domestic relations. Similar holdings have been issued by

the Mentana Supreme Court” and the North Carolina Supreme Court.”
Child support being squarely within the realm of “domestic relations,” the next

question to consider is which child support cases are truly “internal.”

8%

7}
? See id. at 994.
o See id.
*' See State of Arizona v. Zaman, 927 P.2d 147, 352 (Ariz. App. 1996).
" Id. at 351, citing Williams v, Lee, 358 U 8. 217, 223 (1959),

i ? See Montana v. Three frons, 621 P.2d 476, 477 (Mont. 1980Y; State ex rel. Flammmond v.

| MOTION FOR SUMMARY JUDGMENT

| Flammond, 621 P.2d 471, 474 (Mont, 1980); Sanders v. State of Montana Dept, of Public Health

[ n‘r‘na' Human Serv., Child Support Enforcement Div,, 2005 MT 230N (vt 2005 unpublished).
;o
. See Juckson County ex rel Smoker v, Smoker, 459 8.E.2d 789 (N.C. 1993),

1 Central Council of Tlingit and Haida Indian Tribes of dlaska v, Statc of Aluska, et al,
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| ..+ 9 Subject Mattér Jurisdiction Turns on the Membership of the
Child

|| child in the case isa member or eligible for membership in the tribe. As stated in John v.
l' Baker, “[sluch & focus on the tribal affiliation of the children is consistent with federal
|

“ statutes such as JICWA, which focuses on the child’s tribal membership as a determining
factor in allotting jurisdiction.”” This is because among various inferests deemed

) ; . %6 L .
| cssential to tribes, such as taxing natural resources and zoning, “there is no resource

that is more vital to the continued existence and integrity of Indian tribes than their

' children.””
' The notion of the child’s membership being the determinative factor in tribal
court subject matter jurisdiction is reinforced by the facts of John v. Baker. The plaintiff

in the case, John Baker, was a ruember of Northway Village, a federally recognized

tribe.” Anita John, the defendant, was not 2 member of the mibe.” However, she
consented to Northway’s jurisdict:icm.lm The fact that Mrs, John was not 2 tribal member
in no way deprived the tribal court of subject matter jurisdiction. Indeed, the Court
explicitly addressed Ms. John's status as & non-member:

| Although Ms. John is not 2 member of Northway Village,

she argues that the children themselves are eligible for
tribal membership. This is a critical fact that must be

|
| " John v. Baker, 982 P.2d at 755.
%
| * errion v, Jicarilla Apache Tribe, 455 U.S. 130 (1982).
: o Brendale v. Confederated Tribes and Bands of the Yakima Indian Nation, 492 U.S. 408 (1989}
I o 25 U.S.C. § 1901(3).
h 982 P2det 743.
! 100
(| Id
| 101
L Id
;| MOTION FOR SUMMARY JUDGMENT
Central Council of Tlingit and Haida Indian Tribes of Alaska v. Stote of Alaska, et al,
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determined by the superior court on remand. . . A tribe’s
inherent sovereignty to adjudicate internal domestic
custody matters depends on the membership or eligibility
for membership of the child. Such a focus on the tribal
affiliation of the children is consistent with federal statutes
such as ICWA, which focuses on the child’s tribal
membership as a determining factor in allotting

T 1
junsdiction,

Because of the tribal membership of the child, the dispute still Hed “at the core of
sovereignty,” i.e. the Tribe’s “inherent power to determine tribal membership, to regulate
domestic relations among members, and to prescribe rules of inheritance for members.”""
The Court thus interpreted U.S. Supreme Court precedent to Tecognize Northway's
Jurisdiction “because the right to determine custody of Indian children . . . ‘infringes on
tribal self-governance.”'”

Other parts of the opinion reaffirm the child’s membership as the determining

factor in tribal subject matter jurisdiction. In framing the primary question on appeal, the

Court stated that the issue before it was whether the village had jurisdiction to adjudicate

“a custody dispute involving children who are tribal members.” The Court answered

this inquiry by finding that because a federally recognized tribe’s “adjudication of child
custody disputes over member chz’lcliren is necessary ‘to protect tribal self-government or
ito coatrol intermal relations,” its tribal courts require no express congressional delegation
of the right to determine custody of tribal children, ™ Later, the Court again affirmed

that federal case law supports the proposition that tribal jurisdiction exists to determine

102
te Id at 759,
103

Id at 758,
[+

Id.
o5

Id, at 744.
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| custody “'of Indian children.”"” Discussing policy considerations, the Court stated that

“[t]ribal jurisdiction over child custody cases involying member children will further the

|
|
| goal under both federal and state law of best serving the needs of Native American
l: children ™™ In guiding the remand to Superior Court for findings on.comity, the Court

added that & tribe’s subject matter jurisdiction in a custody case will depend on the

i
|| child's tribe, a5 defined under tribal law.m

The federal district court in Anchorage and the Ninth Circuit recently reaffirmed

in Kaltag v. Jackson that the membership of the child is the critical factor in determining

tribal jusisdiction.® In Kaltag, the State of Alaska challenged tribal jurisdiction in child

| protection and adoption proceedings involving a tribal-member child, tribal-member

mother and other non-member parties.m The federal district court denied the challenge,

i citing long-standing case law that “it is the membership of the child that is controlling,

not the membership of the individual parents."l " The Ninth Circuit affirmed the district

court in 2 three-paragraph memorandum, finding that the case was directly controlied by

| ' I, at 752 (emphasis added).
oo

Id. at758.
I
% 1d. at 760 {emphasis added).
109

Id. at 764,

| ' Order, Kaltag Tribal Council v. Jackson, Cage No. 3:06-cv-211 TMB, at 10 (D. Alaska,

February 22, 2008) (attached as Handler Cert., Exhibit 11), aff"d 344 Fed. Appx. 324 (9th Cir
2009), petition for cert. filed and brief from Solicitor General invited by 130 8. Ct. 2397 (April
26,2010, See also Mack T. Jones, Note, Indian Child Welfare: A Jurisdictional Approach, 21
Ariz. L. Rev. 1123, 1139 (1979) {“[/]urisdiction hinges upon the ethnic identity and tribal
membership of the child, rather than the geographical Tocation of the child’s domicile. This
reflects Congress’ recognition of the fact that tribal ties extend beyond the boundaries of the
reservation.”).

MY Order, Kaltag Tribal Council v, Jackson, Case No, 3:06-cv-211 TMB, at 10.

|

|

! ml'd., referencing Venetie, 944 F.2d at 559 n. 2 and John v. Baker, 982 P.2d at 739-60.
MOTION FOR SUMMARY JUDGMENT
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P]tt'?.rtl'iwé' f’z’lldge of Venetze IRA Caunczl 'vrl Aia.s'ka = In fact, both t.he Venetie case and

the Kah‘ag case. mvolved consentmg non-membar parents — in Venetze the adoptive

paront who belonged to a neighbonng tnhe consented to jurisdiction by the Venetie tribal
court,' ~and in Kaltag, non-tribal members pursued their adoption of a child who is 2
Kaltag tribal member in the Kaltag tribal court, ™

The Supreme Court of Montaria has come to the same conclusion. Tn a divorce

father living off the roservatlon, the Montana Supreme Court hcld tha.t the Tribe and the
state shared concurrent jl.lnSdICU.UIl, based on the Chlld $ tribal members!np ‘Bven
through the case was not an ICWA case, the court: took guldancc from the Congressional
intent of ICWA to'técognize the uniqié experience and ability of tibal souts o work in
the best inferests of tribal children, and to demonstrate confidence in tribal forums to
serve the interests of all parties, including the state,'” Ultimately, while the court found

concurrent jurisdiction to be more appropriate than exclusive tribal Jurisdiction, it voiced

a preference for the tribal forum and cautioned the trial comt to conduct & careful policy
evaluation to avoid undermining tribal authority.m

Certainly, issues may arise in particular cases over personal jurisdiction, i.e. in
cases involving non-members, whether the non-member party has consented fo tribal

jurisdiction. However, the court could not and need not rule on such issues teday, as

See 344 Fed. Appx. 324, pages 1-3.
See 944 F.2d at 551,
See Order, Kaltag Tribal Council v, Jackson, Case No. 3:06-cv-211 TMB, at 2,
See In re Marriage of Skillen, 956 P.2d 1, 18 (M. 1998).
"I at 11-12.
MOTION FOR SUMMARY JUDGMENT
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|| UIFSA provides a process for parties to raise such objections in individual cases. The

Tribe instead is asking the court to rule that the state cannot wiltfully violate UIFSA
becanse it has independently prejudged all tribal child support orders to be invalid. The
state should not usurp the role that UIFSA has given individual parties to raise and
litigate jurisdictional questions in particular tribal court cases.

3 Inapplicability of FFCCEOA

In its Answer, the state seeks to excnse its violation of UIFSA on the grounds that
the Tribe’s support orders are not encompassed by the federal Full Faith and Credit for
Child Support Orders Act (“FFCCSOA™.'"” FFCSOA states that orders from Indian
country are entitled to full faith and credit and does not use the broader term “Indian
tribes” like UIFSA. However, FFCSOA has no bearing on the state’s obligations under
UIFSA.

UIFSA contains no reference to full faith and credit as a necessary prerequisite to
inter-governmental recognition of support orders. Instead, UIFSA requires state tribunals
to “recognize the continuing, exclusive jurisdiction of a tribunal of another state” —
including an Indian tribe — “that has issued a child support order under law substantiaily
similar to [AS .’.?,5.25]."wJ Given the Tribe’s enactment of laws and procedures for child
support that are substantially similar to Alaska's — a necessary requirement of v-D
funding — the state of Alaska should have been applying UTFSA to the Tribe’s orders

even before the 2009 UIFSA amendment. Now that Indian tribes are explicitly included

8. at 12, 18.
19
Answer at Y 24.

1
* AS 25.25.205(d).
MOTION FOR SUMMARY JUDGMENT
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| under Alaska's UIFSA, there is ebsolutely no ambiguity about the state’s responsibility to

|
follow UTFSA with respect to tribal child support orders,

ke,

CSSD has tried to use this FFCSQA argument before without success. When

CSSD first sought an exemption from the federal statute requiring adoption of the model

| | District of Columbiae, Puerto Rico, territories and possession, and Indian country. ! The

UIFSA definition of “state,” its Director John Mallonee argued that it should be allowed

| to use the definition of “state” from FRCCSOQA, which includes only the 50 states, the

J| OCSE rejected this exemption request given the absence of any evidence that the state
H has an existing law or other legal authority for procedures under which it is operating in
|| compliance with the intent of the Federal mandatory proo::ec:hue.122 The OCSE found that

I
Alaska does not have 2 procedure in compliance with or meeting the intent of 42 U.8.C.

466(f). " The OCSE also found that there is no provision in FFCCSOA that prevents
| P

[

|| States from recognizing orders from outside Indian country, M wpg such,” the OCSE

'J.I conclﬁded, “FFCCSOA does not trump UIFSA, instead, both Acts work in tandem with

125
‘ each other.”

‘i In fact, were FFCCSOA to trump UIFSA, the entire UIFSA amendment would
|| have been a meaningless gesture, contrary to basic statutory interpretation prmc1ples

[l

I" The OCSE also found that Alaska’s exclusion of Indian tribes from its version of UIFSA

| -
" See Handler Cert. at Exhibit 4, pages 4-6.
I| See Handler Cert. at Exhibit 4, page 29.
| See id.
See id.

! { .S’ee id,
|

|
| MOTION FOR SUMMARY JUDGMENT
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l! contravened the intent of UIFSA by requiring additional court proceedings for the

| recognition and enforcement of child support orders issued by Alaskan tribal courts.”

l|i In its second attempt at an exemption, Mr. Malionee argued again that FFECCSOA

I. denies Alaska tribes from issuing child support orders outside Indian country.m Mr.

|Mallonee claimed that Alaska already has procedures and authority comparable to
|
iUIFSA to recognize and enforce ftribal child support orders, namely comity

i

|

|again rejected Mr. Mallonee’s arguments, reiterating that FFCSOA is distinct from

prnccedingsm — in which the state would consistently object to recognition. OCSE

!
UFISA, and that UIFSA provides necessary and additional procedures, not included in
ll

| FFCCSOA, for the orderly and efficient recognition and enforcement of inter-

' governmental child support c:»rcic:rs.n0

| The OCSE’s analysis correctly acknowledges that the FFCCSOA’s definition of

| orders subject to full faith and credit has nothing to do with Congress’ determination that
|| all states should adopt and follow the procedures in UIFSA. The state’s argument secks
| to thwart the federal scheme of inter-governmental cooperation in Alaska and undermine

| the very purposes of the federal TV-D program, as further described below.

| :
| U8 Soe Municipality of dnchorage v. Repasky, 34 P.3d 302, 312 (Alaska 2001) (“We assume that
|| the legislature would not cnact a statute which would be superfluous and we interpret stafutory
!: Ezglguage to avoid superfluity,”)
il N See Handler Cert. at Exhibit 4, page 29.

See Handler Cert, at Exhibit 4, page 34.

|| 129 00e Handler Cett. at Exhibit 4, pages 35-36.

|
| 199 coe Handler Cert, at Exhibit 4, pages 40-41.
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| C. Tribal Members Have a Right to Services Pursuant to Title IV-D of
. the Social Security Act and Its Implementing Regulations Enforceable

Under § 1983

.‘ 42 U.8.C. § 1983 creates a cause of action for violations of federal rights by
| persons acting under color of state law. The Tribe asserts under section 1983 that the
|
| Commissioner of Alaska’s Dept. of Revenue and the Director of Alaska’s CSSD have
|| deprived the Tribe’s members of their right to services under Title IV-D of the Social
| | Security Act and its implementing regulations,

j ‘ 1, Proper partics

The Tribe assetts its section 1983 claim on behalf of its members as parens

|
|

b

patriae.” The claim is asserted against John Mallonee and Patrick Galvin in their

| official capacity. As state officials acting in their official capacity, defendants Mallonee
!| and Galvin may be sued for violations of federal statutory of constitutional rights because
‘ | the claims against them seek only prospective declaratory or injunctive relief.”™ Because,
|| under £x parte Young, a state officer who violates federal law or the federal constitution
"I is presumed to be acting without the authority of the state, such suits are deemed not to

| I be suits against the state, so they do not implicate a state's sovereign immunity.m

I

‘ Defendants Maltonee and Galvin do not enjoy either absolute or qualified immunity in

83 I . . . C 1M
A3 || connection with ctaims for declaratory or injunctive relief.
- 3
TH I
:8 i [/
g138 |
22
T
£ 52 E |I
R 1
5|

| o See State of Alaska Dept. of Health and Soe. Serv. v, Native Village gf Curyung, 151 P.3d 388,
404 (Alaska 2006) (Native Village, as parens patriae, raising members’ rights under federal law),
Id. citing 209 U.S. 123 (1908).
Id,
| MOTION FOR SUMMARY JUDGMENT
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| D

2 Violations of Rights Enforceable under Section 1983

Plaintiffs may bring private causes of action under section 1983 for violations of

federal rlghts.135 A section 1983 action is created where Congress intends a statute to

(| henefit persons like the plaintiffs through the imposition of mandatory and direct

|| obligations on the state, and where no comprehensive enforcement mechanism exists

|| under which pleintiffs may find relief.”*

To address a IV-D violation through section 1983, a plaintiff must cite a particular
|
| provision of Title IV-D that gives rise to individual rights.m In this case, plaintiffs assert

| rights granted to them under 42 U.8.C. 654, which governs state IV-D pla,ns.”E

The IV-D Act at 42 U.S.C. 654(9) requires that every state plan for child support

| services must:

! provide that the State will, in accordance with standards
1 prescribed by the Secretary, cooperate with any other

' State—

|

|

(A) in establishing paternity, if necessary,

(B) in locating 2 noncustodial parent residing in the State
(whether or not permanently) against whom any action is
' being taken under a program established under a plan

| ‘ approved under this part in another State,

I (C) in securing compliance by a noncustodi al parent
| residing in stch State (whether or not permanently) with an

| '™ See Mathis v. Sauser, 942 P.2d 1117, 1125 n. 16 (Alaska 1997).
135
r! See Howe at 1261, citing Maine v. Thiboutat, 443 U.8. 1, 8 (1980) {plaintiffs couid recover
I pz:yments wrongfully withheld by a state agency in violation of the Social Security Act).
I1i
| 3 Ses id, citing Suter v. Artist M, 112 S. Ct. 1360, 1366-68 (1992).
13
| ¥ See Blessing v. Freestone, 520 U.S. 329, 345-346 (1997) (remanding to district court to
| consider individual IV-D claims instead of considering broad claim of IV-D violation;.
138
| See Curyung, 151 P.3d at 406-08 (recognizing section 1983 claim on behalf of tribal members
| to enforce state program plan requirements under the federal Adoption Act).
| MOTION FOR SUMMARY JUDGMENT
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' order issued by a court of competent jurisdiction against
such parent for the support and maintenance of the child or
children or the parent of such child or children with respect
to whom aid is being provided under the plan of such other
State;

(D) in carrying out other functions required under a plan
approved under this part;

(E) not Jater than March 1, 1957, in using the forms
pronmulgated pursuant to section 452(a)(11) for income
withholding, imposition of liens, and jssuance of
administrative subpoenas in interstate child support cases;

When the federal government issued final regulations to implement direct IV-D

funding to Indian tribes and tribal organizations in 2004, the Secretary added to the list of

State IV-D plan requirements z requirement — in 45 CF.R. § 302.36(a)(2) — that each
 state plan must “extend the fisll range of services available under its IV-D plan to all
tribal IV-D programs, including promptly opening a case where appropriate.” Services

available under a IV-D plan are described in Section 303.7, and they include

“[plrocessing and enforcing orders referred by another State, whether pursuarnt to the

Uniform Interstate Family Support Act or other legal processes. . . ol Commentary on

Section 302,36 states that its intent is to require states to tooperaie with other states in

inter-governmental IV-D cases, including cooperation with tribes. " The OCSFE has also

Just promulgated a revised version of Section 302.36 to “clarify that a State must provide

= ) 4 . .
services in all intergovernmental IV-D cases.” The new regulations also substifute the

term “Intergovernmental” for “interstate” throughout the rules to clarify the application of

::: 45 C.F.R. § 303.7(c)(7(iii).
See Triba] Child Support Enforcement Programs, 69 Fed. Reg. 16,638, 16,641, 16,666 (2008)
(codified at 45 C.F.R. pts. 303-303, 305, 308).
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IV.D rules to cases between states and tribal IV-D programs and between states and
foreign c:y::mntries.mz

The State of Alaska Plan for Support Collection and Establishment of Paternity
Under Title IV-D of the Social Security Act includes a section on providing services in
interstate IV-D cases. 1t provides, in part, that the State of Alaska “[c]ooperates with
any other State in . . . securing compliance with an order for support, and carry out other
functions, in accordance with §454(9) of the Act and standards prescribed by the
Secrctary.m This section lists an effective date of Oct. 1, 1997, and an approval date of
July 30, 1999, " CSSD has o provision in its State Plan for extending the full range of
services available under its IV-D plan to all tribal IV-D programs as required by Section
302.36(a)2). "

Congress’ intent behind these provisions was to benefit children and families tike

the tribal children and families bringing suit here. As noted by the OCSE, “[child

support is no longer primarily a welfare reimbursement, revenue-producing device for the

Federal and State governments; it is a family-first program, intended to ensure families’

self-sufficiency by making child support a more reliable source ofincome.” " These

provisions are clear and unambiguous as to what services state TV-D programs are

:: 75 Fed. Reg, at 38,615.
Id. at 18,614,
"3 coe Handler Cert. Exhibit 3, page SOA 0015 (Section 2.6).
::: Id. Section 454(9) is now located at section 654(9),
I
"6 1. at pages SOA 0001- SOA 0099 (entire state TV-D plan).

__ " Child Support Enforcement Program; Intergovernmental Child Support, 73 Fed. Reg. 74,408,
4 74,408-09 (to be codificd at 45 CFR Paits 301, 302, 303, 205 and 308) {proposed Dec. 8, 2008).
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required to provide to other IV-D programs. The terms are also mandatory, rather than

prefatory, in their language.”

As described in Howe v. Ellenbecker, a private right of action exists to enforce
IV-D regulations through section 1983 litigation on behalf of those Whom the statute is
meant to benefit, when the plaintiff seeks to enforce a specific statutory right.m In that
case, a class of South Dakotan tribal members sued to enforee claims for child support
enforcement services that the state would not provide because of difficulties locating non-
custodial parents on reservations.” The Eighth Circuit found that the wholesale denial
of services to a group of tribal members deprived them of rights under Title I'v-D.""
Specifically, the Court found that the tribal members could enforce their rights to specific
IV-D services such as a $50 pass-through payment to families receiving public benefits
per 42 U1.5.C. 657(b) and — most notably here —services mandated by the state plan
requirements statute at 42 U.5.C. 654."

Although other 1983 claims by individual families seeking redress for stngle
instances of agency non-compliance under other parts of the IV-D act have not
s:.tcceecle:d,m here, like in Howe, there is a wholesale refiisal of services to a group of

people: an entire population of children and families being denied services,

" See 520 U.S. 329 at 340-341,
149
8 F.3d 1258, 1262 (8th Cir. 1993).
5
:" See id. at 126061,
™! See id,
152
See id.
51
l See, e.g., Walters v. Weiss, 392 F.3d 306, 313 (8th Cir, 2004} (findings that section 657 does
! not confer a private right to support distribution by a single individual); Arrington v. Helmr, 438
i F.3d 1336, 1347 (11th Cir. 2006) (same).
; MOTION FOR SUMMARY JUDGMENT
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We are also faced with a state agency refusing to recognize the fundamental
validity of a federally-funded tribal program and actively thwarting its operation. The

state’s policy of denying services to iribal families seeking to have their child support

orders recognized and enforced by CSSD violates a ¢lear Congressional policy of inter-

| govemmental cooperation.

I According to the OCSE, federal funding of tribal TV-D programs is intended to
| “provide Tribes with an opportunity to administer their own IV-D programs to meet the
| needs of children and theit families.”"" Congress wanted to provide direct federal

'. funding for tribal child support programs because, according to a House committee,

| “Congress is in favor of tribes conducting their own child support enforcement programs

'.I if they can do so effectively.”m This meant allowing “direct funding of any fribe that

| can demonstrate to the Secretary that it has the capacity to operate 2 child support

l program meeting the major objectives of the [federal child support] statute including

establishment of paternity; establishment, modification, and enforcement of suppori

|

! | orders; and location of absent pa.r:ants.”156 The United States government has funded the
|

‘| Tribe to engage in these activities that the state is refusing to recognize.
|

The state’s non-recognition policy also undermines the heart of Title IV-D’s

|| intergovernmental scheme: eliminating multiple child support orders through UIFSA.

|| CSSD enters ail of the Tribe’s child support orders into its state case registry, and claims

|
|| that it stays issuance and service of a child support order when it learns that the Tribe has

[
[
| " Office of Child Suppoart Enforcement, Tribal Child Support Enforcement Programs, 6Y Federal
: %ﬁegister 16638, 16639 (March 30, 2004).

56 H. R. Rep. No. 105-78 at 85, 105" Cong, 1* Sess. (1997).

I\,
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already issued a support order for the same child. However, the Tribe has documented
two instances where CSSD issued its own support order for a family after being notified
of an existing tribal child support order for the same family.”9 In another instance, the

Tribe requested CSSD to help facilitate the forwarding of a TANF payment made under a

tribal child support order to a Southcentral Tribe; the only service CSSD will provide is

establishing its own (conflicting) administrative order for the same debt.'” CSSD’s
actions in these cases urlermine the heart of the UIFSA scheme.

Finatly, and most importantly, the state’s non-recognition policy undermines the

overall goal of getting support to children. As arficulated in the “Principles Goveming
Regulatory Development” in the tribal-IV-D regulations: “Bssential to the Federal-State-

Tribal effort to ensure that noncustodial parents support their children is coordination and

partnership, especially in the processing of inter-jurisdictional cages.” " Ultimately, the

administrative problems the state is creating harms children and families depending on
enforcement of support orders.

A.ithough this case does not present a strict Supremacy Clause claim because the
state’s policy is an informal one not codified in state law — in fact, it violates state Jaw
— it is analogous to Townsend v. Swank, a Supremacy Clause Case. * In Townsend,

college students and their mothers challenged Illinois laws that rendered them ineligible

= See 75 Fed. Reg. ai 38,613,

l o See Handler Cert. at Exhibit 3, page 5, lines 5-25; page 6, lines 14-15: page 8, lines 2-6,
JI o See Archibald AfY. at §¥ 48-49; Handler Cert. at Exhibits 8-9.

. See Archibald AfF. at § 50; Handler Cert. at Exhibit 10,

H 69 Fed. Reg. at 16,639.

t

! 404US 282 (1971).
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for benefits under the Aid to Families with Dependent Children program.m These
eligibility standards excluded children eligible for benefits under applicable federal
standards, violating the portion of the Socia] Security Act governing state AFDC plans.m
The Supreme Court rejected the state’s arguments for flexibility, in part given the
legislative history strongly supporting the principle of ensuring that families with public
assistance can send their children to school and college.ws

Here, the federal government — through statute and regulation -— has articulated
a strong policy toward streamlining support orders under UIFSA and fostering
cooperation among state and tribal IV-D programs. The State of Alasks has violated this
policy through its uniiateral decision to not apply UIFSA to the Tribe’s support orders,
and non-cooperation with the Tribe’s IV-D program. Plaintiff’s section 1983 claim seeks
to realign the state with that clear federal policy through injunctive and declaratory relief.

D. The State Must Provide Due Process to Tribal Children and Families
In Processing UIFSA Requests from the Tribe

Due process under the federal and state Constitutions requires the basic elements

of notice of proceedings and a meaningful right to be heard.'™ Procedural due process
imposes constraints on governmental decisions which deprive individuals of liberty or

property interests within the meaning of the Due Process Clause of the Fifth or

167 . . :
Fourtesnth Amendment.  Under the state constitution, procedural due process requires

::: See id. at 283,
» See id. at 286.
See id. at 290,
i ' See Evans v, Native Village of Selawik IRA Council, 65 P3d 58, 60 (Alaska 2003).
I
T

i 97 coe Mathews v. Eldridge, 424 U.S. 319, 332 (1976),

, MOTION FOR SUMMARY JUDGMENT
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 “notice and opportunity for hearing appropriate to the nature of the case.”' " Tke state in

” this case has denied tribal children and families the right to procedural protections

| afforded by the registration and enforcement provisions of UIFSA, which in turn has
f! deprived them of eritical support payments,

I Since November 2009, the TCSU has sent CSSD three UIFSA requests for

| enforcement of tribal child support orders, and CSSD has yet to acknowledge or respond

| to any of these requests, "™ The Tribe, on behalf of its members, asserts the rights of its
II families and children to be afforded the most basic of procedural rights — timely action
from a state agency. The state pravides this due process to beneficiaries of other [V-D

| programs, but denies these rights to the Tribe’s members. Instead, when it comes to

registration and enforcement requests from the Tribe, the state has chosen a path of

| inaction.

| | -Administrative inaction deptives individuals of due process rights as much as an

| affirmative denial of rights. By holding onto the requests for inter-agency services from

‘ the Tribe, CSSD has denied the child and family who are the subject of the request their

[ property interest in child support payments and an efficient method of appealing the

| denial of services to obtain those payments. The farnilies are provided no notice as to the
| |

: denial of services because the denial is through indecision. And without a decision from

| the agency, they are deprived of their right tc appeal and their right to be heard.

I :6 Copeland v. Ballard, 210 P.3d 1197, 1201 (Alaska 2009) (citations omitted),

See Archibald Aff. at 1§ 26-32.
MOTION FOR SUMMARY JUDGMENT
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Alaska has adopted the three-part balancing test outlined in Mathews v. Eldridge

to determine whether administrative proceedings satisfy due pmcess.m This test takes
into account:
first, the private interest that will be affected by the official actiom,
second, the risk of an erroneous deprivation of such interest through the
procedures used, and the probative velue, if any, of additional or

substitute procedura] safeguards; and finally, the Government's interest,
including the function involved and the fiscal and administrative burdens

that the additional or substitute procedural requirement wouid entail.

Based on Federal Deposit Insurance Corp. v. Mallen, there are three similar factors to
consider in cases i:ﬁrolving extended dt:lay.m These factors include "the importance of
the private inferest and the harm to this interest occasioned by delay{,] the justification
offered by the Government for delay and its relation to the underlying governmental
interest{,] and the likelihood that the interim decision may have been mistaken.”

The private interest in families receiving child support cannot be overstated, For
the majority of families in the Tribe’s IV-D program, the support goes to pay basie
necessities like food and shelter. ' The state has no legitimate intetest in blocking the
provision of support to families who are either all members of the Tribe or who have
consented to tribal jurisdiction. If issues arise in particular cases over Jurisdiction,
UIFSA and its implementing regulations provide an entire host of procedures for parties

to litigate objections to registration and enforcement in a fair, neutral forum. This is not

"™ Brandal v. State, 128 P.3d 732, 738 (Alaska 2006} (delayed final agency determination of &
f_gmmercial fishing [icense appeal}.

id.

1™ Sue Archibald A, at §41.
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|! delay without prejudice because no “provisional” support is afforded tribal families while
|
||| their requests for services languish at CSSD.

| Federal guidelines on inter-governmental communication and the state’s own
i

| guidelines suggest that the policy of delay and inaction regarding tribal support orders

|
‘ violates basic procedural due process. Regulations implementing the IV-D program

| . .y :
| require state [V-D) agencies to respond to referrals within 20 clays,175 while CSSD holds

| ,
itself to a 10-day deadline for acknowledging receipt of referrals and a 5-day deadline for

|
,! teplying to status reqmasts.ms The state has not offered 2 justification for holding requests

| from the triba] IV-D agency to a lower standard.

|
|
I

h CONCLUSION

} Although UIFSA provides a mechanism for parties to resolve jurisdictional

[! objections in individual cases, the defendants have usurped this process by refusing to
apply UIFSA to any of the Tribe’s child support orders. The defendants have taken this

action based on the faulty premise that all Alaska tribal child support orders issued

| outside Indian Country are presumed invalid, This policy undermines the inter-
|

govermmental child support scheme mandated by the federal government. Plaintiff asks

| the court to rectify this problem by issuing a declaratory judgment that the Tribe has

[| subject mafter jurisdiction to issue valid child support for children who are members of

|| the Tribe or eligible for membership in the Tribe. Plaintiff also asks the court fo issue an
[

| " See 45 CFR 303.7 and 302,
Y See State of Alaska Dept. of Revenue Child Support Services Div. Self-Assessment Review
'J FF 2009, at 14, 30 (March 30, 2010), available at
hltp://www.childsupport.alaska.gov/Resources/OtherStatcs.asp (visited July 13, 2010).
| MOTION FOR SUMMARY JUDGMENT
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|| The undersi gned certifies that

‘3

injunction to compel the defendants to process and enforce the Tribe’s child support

orders according to UIFSA and relevant federal statutes and regulations.

DATED: July lb 2010 ALASKA LEGAL SERVICES CORPORATION
Attorneys for Plaintiff

Holly Handler, AK Bar No. 0301006

 Certificate of Service

on thelf_t?d;y of July, 2010, a true copy of this Motion,
fogether with the Affidavit of Counsel for the Tribal Child Support Unit in Support of
Plaintiff's Motien for Summary Judgment, the Certificate of Hotly Handler in Support of
Plaintiffs’ Motion for Summary Judgment, and Exhibits 1-11 attached thereto, were
served on Stacy Steinberg and Mary Lundquist via US Mail, by: Mt

1
i
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APPLICATION FOR COMPREHENSIVE FUNDING
FOR A TRIBAL IV-D PROGRAM :

TLINGIT & HAIDA INDIAN TRIBES OF ALASKA

NARRATIVE:

The Central Conncil Tlingit and Haida Indian Tribes of Alaska (herein the
"Tribe™ is a federally recognized regional tribal organization for the Alaska’s Tlingit and
Haida population. CCTHITA serves 20 villages and communities that are spread over
43,000 square miles within the Alaska Panhandle. The region encompasses a 525-mile
strip of coastline and interior waterways, bordered by Canada on the north, south, and
east, with the Guif of Alaska on the west (see Attachment 1: Area Map). The area of
Scutheast Alaska known as the “panhandle” or the “Alexander Archipelago” is one of the
few temperate rain forests in the world, and consists of the group of thousands of islands
known as the Alexander Archipelago and the thin strip of mainiand, ranning from Dixon
Entrance to Tcy Bay. Southeast Alaska stretches from approximately 54 degrees Latitude
at the southem tip of Prince of Wales Island to 60 degrees Latitude near Yakutat. The
many sounds, channels, straights, fjords, narrows, bays, coves and natiral harbors create
a maze of waterways between the islands and the mainland. There is no road system
linking Southeast Alaska communities therefore communities can only be reached by
airplane, boat or ferry.

CCTHITA was created by the Jurisdictional Act of 1935, when it sought federal
recognition for the purpose of pursuing Tlingit and Haida land claims in Federal court.
The Act was amended in 1965, to formally reco gnize CCTHITA as the federally
recognized governing body of the Tribes. In 1966, the U.S. Court of Claims awarded the
Tribe 7.5 million dollars for lands the government withdrew to create the Tongass
National Forest and Glacier Bay National Monument. These funds have been prudently
managed by the Tribe under 2 long-term plan approved by Congress.

CCTHITA |
Comprehensive Tribal Child Support Plan
4/20/2010
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The administrative structure and methods of CCTHITA are well developed and
sufficient for managing numerous and diverse programs. The line of authority is clearly
established and the levels of policy-making and program management arg defined.
CCTHITA has a solid record of accomplishment of political stability and self-
governance,

Qver the past scveral years, S.E. Alaska communities faced more challenges.
There was a huge shift in economics. Fishing, which has been a subsistence form of
living for CCTHITA communities for all of modern-man’s history, began showing
catastrophic declines in the resource pool in combination with unprecedented and
substantial rising fiiel costs. Depletion of fishing has also affected all the major
supporting industries in these areas, such as commercial boating and fishing, canneries,
processing and skipping. Federal budgets, particularly the BIA, have been cut or less
funding is available to address poverty and the needs of families that live in impoverished
areas, The people across the CCTHITA region nced services that support the emotional
support of families, with limited financial means, more than ever.

The Tribe is extremely pleased of its efforts and the impact it has made to provide
basic support services to families in need, such as education, social, cmployment,
training, and cultural heritage. Under a Self-Governance Compact (477) the Tribe’s
Employment & Training Department administers the Child Care, Employment
Assistance, TANF, Workforce Investment Act, Adult Basic Education, Tribal
Empioyment Rights Office (TERQ), Tribal Veterans Services, Youth Services, and
Fatherhood Initiative, Additionaily, the Tribe provides Indian Child Welfare and Foster
care services in partnership with the State.

Despite the hardships that tribal members face, and the economic challenges for
the Tribe and its administration, the Tribe has a deep commitment to helping others and
believes that it is important to share the expertise and knowledge with the comununity.
The Tribe regularly hosts trainings conferences on community services, health,
employment and training, and social service issues,

These trainings are open to all tribes, the State, and any individual that feels that
they may benefit from it. The Tribe has always recognized the benefit of working with
the State to maximize the resources of both sovereignties in providing support services
to people in need. The Tribe hopes to work with the State on I'V-D Program issues to
identify shared-goals, avoid duplicative services, maximize resources and expand
necessary and needed services.

Key representatives of the Tribe have been participating in tribal child support
workshops at the national, regional and local level for the past couple years.
Additionally, the Tribe has performed extensive research, consulted with other Tribes
that have comprehensive IV-D Programs, and intra-tribal outreach,

CCTHITA 2
Comprehensive Tribal Child Support Plan
4/20/2010
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Through these internal tribal efforts, the Tribe has gained a comprehensive
understanding of the [V-D program and how the Tribe can provide beneficial services
that reflect the needs of its communities and tribal members.

The Tribe strongly believes that adding IV-D Program services to its existing
structure and network of support services will enable the Tribe to approach the issue of
emotional and financial support for children with a more holistic view. The Tribe will be
able to determine what appropriate support is given the widespread economical hardships
of its communities, identify and intensively address personal barriers to providing
support, and effectively enforce support obligations across its wide and diverse
communities.

STATEMENT OF CAPACITY:

The Tribe has the capacity to operate & comprehensive IV-D program. The Tribe
has a solid and progressive Tribal government and a long history of successfully
managing complex Tribal and local economies, developing and building Tribai
infrastructure, and providing services that support children and families, A Tribal Court
has existed for the last 10 years by the Constitution and By Laws and has jurisdiction
over CCTHITA members as weil as non-members who subject themselves to the
jurisdiction by residing in the CCTHITA service area.

The Tribe provides community services, including economic development,
public safety, natural resource and environmental management. The Tribe also provides
community wellness programs, and programs for the elderly. The Tribe’s
Administrative Department provides Self-Governance Management, Accounting,
Personnel, and Information Technology services in support of $17,745,928 budgets for
99 different grants for a total ‘06 operating budget of $23,264,833.

The Tribe envisions that it will process the majority of the IV-D Program
activities through the Tlingit & Haida Tribal Court. The importance of the judicial
process and the expertise and experience of loca! comumumity courts is invaluable. The
1V-D Program will work closely with the Judicial Committee and Tribal Courts as the
Program enforces laws specific to the needs of the [V-D Program.

The Tribe is confident that it has the capacity to administer a comprehensive and
successful IV-D program.

CCTHITA 3
Comprehensive Tribal Child Support Plan
4/20/2010
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ELIGIBILITY TO APPLY {(§309.10):

As of January 1, 2006 there are 25,949 enrolled members. Over 16,000 members
of this population reside in Southeast Alaska, with the remainder residing outside of
Southeast Alaska.. Over 20% (3,200 individuals) of this total service population lives in
the Juneau ares, with the remaining 80% (12,800 individuals) residing within viliages
throughout the region. Currently there are 12,091 children, under the age of 18, enrolled
in the Tribe and an undetermined amount of children that are either cligible for
enrollment or descendants (see Attachment 2: Enrollment Certification & Letter from the
State of Alaska)

ADMINISTRATION OF THE PROGRAM {§309.60):

The Tribe has designated the administration of the [V-D Program to the
Employment & Training Department (E &T). The designated IV-D Program Manager is
Eddie Brakes, who will be responsible for interaction between the Tribe and OCSE and
over-site of the Program. The Program Manager, and their support staff, will be under
the supervision of the E & T Director-Sharon Olsen. The [V-D Program office will be
located at 320 W. Willoughby Ave. Suite 300, Juneau, AK. The Tribe understands that it
is responsible and accountsble, at all times and in all circumstances, for the operation and
activities of the Tribal IV-D program. (see Attachment 9; Job Descriptions & Staff
Resumez)

The Tribe may utilize state, tribal or private contractors in a consultation capacity.
Estimated amounts that will be spent on such contracts are included in the budget
proposal (see Section II1. Budget (F) Contractual). The Tribe does not intend to delegate
any functions of the [V-D program to another state or tribal entity.

CCTHITA 4
Comprehensive Tribal Child Support Plan
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Comprehensive IV-D Program Plan

309.65(a)(1) and 309.70 Description of the population subject to the jurisdiction of
the Tribal Court for child support purpossas.

A Tribal Court has existed for the last 10 years in Constitution and By Laws. Article XI
of the Constitution provides the authorization for the Tribal Court. Section 1 provides for
the establishment of statutes that prescribe the functions of the Tribal Court, empowers
the Court to exercise jurisdiction and established the structure and positions of the Court
(see Aftachment 3: Constitution - Article XI Tribal Court),

Title 06 is the authorizing statute for the Tribal Courts and defines the Tribal Courts
subject matter and personal jurisdiction. (see Attachment 3: Tribal Courts Sec. 06.01.010
and .011) There are a number of criteria that the Court can rely on to exert its jurisdiction,
which include sexual conduct which resuits in the paternity of a CCTHITA child and the
corresponding obligation to provide for.the child. The Tribal Court exercises long-arm
pravisions, jurisdiction over persons who are employed by or contract with the Tribe and
Native Alaskans and other Indians that engage in substantial activities with the Tribe (see
Attachment §: Courts & Procedutes Sec. 06.21.004). The Tribal Court exercises its
jurisdiction to the full extent allowed by Tribal and Federal law.

CCTHITA serves 20 villages and communities that are spread over 43,000 square miles
within the Alaska Panhandle. As of January 1, 2006, there are 25,949 enrolled members.
Currently there are 12,091 children, under the age of 18 who are subject to the
jurisdiction of the Court (see Attachment 2: Enrollment Certification).

309.65¢2)(2) Evidence that the Tribe has in place procedurey for accepting all
applications for [V-D services and promptly providing IV-D services required by
law and regulation,

The CCTHITA Tribal Child Support Unit (TCSU]} is eager to provide services to its tribal
members and any other persons who are in need of IV-D services. The TCSU has a
comprehensive plan to inform the public of its services and the process through which
they can obtain services, which includes obtaining and completing an application.

TCSU Policy and Procedures (P & P) requires the TCSU to maintain an ample supply of
application forms for child support services and provide them to anyone requesting
services. Upon completing an application, if there is not a need for additional
information, the TCSU Administrative Office Leader shall identified any services that are
needed and assign the client a case number, and essign the case to a Specialist within 5
days of receiving the file (see Attachment 5: P & P- Sec. IIL, A & B. (1)).

CCTHITA 5
Comprehensive Tribal Child Support Plan
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309.65(a)(3). Assurances that due process rights of the Individuals involved will be
protected in all activities of the IV-D Program, including establishment of paternity,
and establishment, modification, and enforcement of support orders,

The CCTHITA assures the Office of Child Support Enforcement that the due process
rights of the individuals are protected in all activities brought in front of the Court. Title
086, Chapter 20, the Civil Procedures Act sets out the due process for all civil actions
heard by the Tribal Court. During the start up funding period the IV-D Program worked
extensively with the Judicial Committee and the Court to make amendments to the Civil
Procedures Act to ensure that the needs of the IV-D Program, and its various legal
actions, were incorporated into the Civil Procedures Act (see Attachment 6: Tribal
Statutes ~ Subchapter 20. Courts end Procedures),

The CCTHITA assures the Office of Child Support Enforcement that the due process
rights of the individuals are protected in ll activities of the Tribal Child Support Unit.
CCTHITA has a long-standing policy that provides all clients that receive services from
the Tribe an avenue for filing complaints against a Tribal Department or an employee of
a Tribal Department. This process will also be utilized by the TCSU, as well as any other
applicable E & T processes, and is incorporated in its’ TCSU P & P. (see Attachment 5:

P & P -Sec. I, E. & Attachment 7: Client Appeal Procedurs )

309.65(2)(4) and 309.75 Administrative and Management procedures.

(8) Description of the structure of the IV-D Program and distribution of responsibilities.
The IV-D Program will be a Unit under the umbrella of the Employment and Training
Department (E & T), The E & T Director answers directly to the President of the Tribe.
The E & T Director shall also supervise the Tribal Child Support Unit (TCSU) through
its’ Program Manager.

The TCSU Manager shall be responsible for the oversight of all TCSU staff and the day-
to-day operations and activities of the IV-D program. CCTHITA believes a cooperative
approach toward establishing family obligations will be most successful for the Tribe. To
support this approach, the TCSU will assign a single Specialist for the life of a case,
There are some [V-D activities that are more complex, such as comprehensive intake,
paternity establishment, and financial matters. For these activities, the TCSU will have
Specialists. This will ensure quick and efficient service for all clients, Please see the
attached organizational chart and job descriptions for more detail (5ee Attachment 8:
Organizational Chart and Attachment 9: Job Descriptions).

(b} Protection against loss. The Tribe has an insurance that covers all empioyees for the
loss of funds. During the start-up funding period, the TCSU ensured that this insurance
policy includes TCSU staff (stafF that handles grant funds were already covered).
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Under comprehensive funding the Tribe will continue to provide insurance against loss
for the financial personnel that handles Federal money and TCSU staff that handies
program or client funds (see Attachment 10: Insurance Pelicy).

(¢) Notice of support collections. TCSUP & F require staff to maintain financial
records, which includes the requirement to provide to families notice snnually. The
notice must be itemized by month, This policy also requires staff to provide the history
of any account to any authorized party upon request.

(d) Single Audit Act (SAA)and OMB Circular A-133. The Tribe complies with the
Single Audit Act and OMB Circular A-133. The Tribe has an audit performed every year
by the independent firm of Elgee Refeld Mertz, LLC. The Tribe will continue to comply
with the SAA and the principles of OMB Circular A-133 during every year that it
receives funding for the [V-D Program (see Attachment 11 Fiscal Management Policies
and Attachment; 12 CCTHITA Audit).

(e) Application fee. The TCSU may charge an gpplication fee. Any application fees
collected will be applied consistently and does not exceed $25.00. Pursuant to TCSU
policy, an application fee will not be charge for intergovernmental cases, or for
individuals who are receiving services under titles IV-A, [V-E or XXI of he Act (see
Attachment 5: P & P — Sec. [V, A., (3)).

309.65(a)(5) and 309.80 Safeguarding Provisions

(a) Limited purposes. TCSU Policy and Procedures have strict requirements for the use
and disclosure of personal information received and maintained by the TCSU. (sec
Attachment 5: P & P — Sec, I, B.) This Policy limits and protects the use [V-D Program
information to only those purposes that are allowed by Federal law and regniation,

TCSU has entered into a memorandum of understanding with its TANF (IV-A) Program
to ensure that they also comply with the use and disclosure of IV-D Program information.
(see Attachment 13: Intra-tribal IV-D/TV-A MOU), Both the Tribe and the State do not
find it necessary to enter into & written agreement to work cooperatively together at this
time. However, as part of on-going Tribal/State efforts, the Tribe and State have
developed informal protocol for the exchange of information, as allowed by Federal law
and regulation, between the I'V-D programs.

(b) Safeguarding confidential information and privacy rights.

(1) Unauthorized use or Disclosure. The Tribe has strict confidentiality requirements for
all employees of the Tribe, as well ag sanctions for violation of confidentiality (see
Attachment 5: P & P — Sec. I1., B). Additionally, the TCSU, as part ofthe E& T
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Department must abide by all confidentiality and client protections of the E & T
Department, Child support files are maintained in a secure location in secured file
cabinets with access to records available to authorized child support personnel! only. Staff
i8 prohibited from conducting client interviews or discussing cases in open areas and
must confine all case discussions to their private office or a designated, secure conference
area,

(2) and (3) Domestic violence and abuse and alleged abuse. The IV-D Program has
policy and procedures for identifying and flagging cases that involve abuse and violence
(see Attachment 5: P & P —Sec. [V.,, C & F). The Tribe believes that these procedures
and processes not only meet the requirements of this regulation, they also assigt with
identifying and addressing violence and abuse in the family and will help to ensure that
clients and families needing protection and services receive the help they need.

(4) Regulation Promulgated by the Secretary. CCTHITA agrees to comply with
regulations yet to be proposed by the Secretary, provided the Secretary complies with the
requirements of Executive Order 11375 and other Federal laws and mandates that require
consuitation with tribes, and provides a comment period; CCTHITA believes that it will
he able to comply with OCSE regulation that is promulgated by the Secretary.

(¢) Sanctions, The TCSU Policy and Procedures identifies specific violations for staff
that have access to IV-D information. (see Attachment 5: P & P — Sec. I, B.) TCSU
staff is also subject to sanctions as provided for all staffof the E & T Depuartment, which
includes warnings, immediate termination of employment and referral for civil
prosecution. Under the TCSU P & P, the TCSU has an affirmative duty to ensure that
staff is trained and knowledgeable on what information is protected and the limitations of
the release of information, :

309.65(a)(6) and 309.85 Record Maintenance.

(a) {1} - (4) Case records. TCSU Pol icy and Procedures require staff to maintain records
that include, but are not limited to efforts to locate custodial and non-custodial parents,
and their assets, actions taken to establish paternity, and actions taken to obtain and
enforce support orders. 'TCSU Specialist are required to keep records including, but nat
limited to, amounts owed, arrearages, amounts and sources of support collections and the
distribution of such coliections. (see Attachment 5: P & P - Sec. lIL,, E)

(5) and (6) Expenditures and Income. It is part of the Tribe’s general accounting
principles to require every division, department or other tribal entity to account for all of
its expenditures and any form of income, such as fees, to the Finance Department. The
TCSU will continue to meet these reporting requirements through its established protocol
with the Finance Department under comprehensive [V-D program funding.
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{7) Statistical and Narrative. During the start-up funding period, CCTHITA’s TCSU and
Finance Department worked closely with key staff from OCSE and the Division of
Mandatory Grants {DMG) to educate itself on reporting requirements, the type of
information necessary to make reports, and preferred reporting formats. CCTHITA made
all reports as required (269, quarterly, and annual narrative) and will continue to make as
reports as required under comprehensive funding.

(b) Retention of records. The Tribe certifies that it has complied with 45 CFR 74,53,
maintaining records for & minimum 3 years, and will continue to comply with this
requirement comprehensive [V-D program funding (see Attachment 14: File Retention
Policy).

309.65(a)(7) and 309.90 Tribal law and Regulations.

(a) Copies of tribal laws and regulations. The CCTHITA has included copies of tribal
law and regulation that address:

(1) Patemity establishment for any child up to and including at least 18 years of age;

(2) Establishment and modification of child support orders;

(3) Enforcement of child support orders including requirements that Tribal employers
comply with income withholding as required under 309.110; and

(4) Location of custodial and noncustodial parents.

Please refer to sections 309.95, 309.100, 309.105, and 309.110 for more details. (sce
Attachment: 4 - Tribal Statutes- Family Responsibility)

(b) CCTHITA has accounted for tribal traditions and customs in its law or regulations
and a further description is not necessary.

309.65(a)(8) and 309.95 Location. CCTHITA has policy and procedures for the
location of custodial and noncustodial parents and their assets.

(a) Attempt to locate. Section V sets out extensive locate requirements for TCSU staff.
Staff is required to locate custodial and noncustodial parents, income sources, place of
employment and assets. TCSU Policy and Procedure requires prompt activity, and
requires consistent review when locate has not been or is unable to be completed. (see
Attachment 5: P & P-Sec. V)

{b) Reasonable resources. Tn addition to specific steps and activities, TCSUP & P sets
out numerous resources and prioritizes the use of those resources, Staff is also
encouraged to “think outside the box” on difficult or unique cases. (see Attachment 5:
P&P-Sec.V,B)
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309.65(2)(9) and 309.100 Paternity Establishment. CCTHITA has policy and
procedures for paternity establishment as required by this section,

(a) Procedures for the establishment of paternity. CCTHITA has law, supporting
regulation, and policy and procedures that meet the paternity establishment requirements
of this section as described below.

(1) Attempt to establish paternity. Title 10, the Family Responsibility Act (herein “the
Act”), at Chapter 02, Paternity, sets out the legal processes through which paternity must
he established or recognized by the Court. Sec. 10.02.005 including voluntary
acknowledgement of paternity, marital presumptions, genetic testing and judicial
recognition of traditional paternity establishment customs and practices (see Attachment
4: Tribal Law - Title 10.02, Paternity). Additionally, TCSUP & P requires staff'to
“attempt to establish in all circumstances in compliance with applicable tribal law and
policy”. (see Attachment 5: P & P-Sec. V1.

(2) Opportunity for the alleged father to voluntarily acknowledge paternity, Section
10.02.008 of the Act provides an alleged father an opportunity to voluntarily
acknowledge patemity and requires the Court to inform an alleged father of his ri ght to
voluntarily acknowledge paternity (see Attachment 4: Tribal Statutes — Title 10.02,
Paternity). Additionally, TCSU policy requires staff to inform and alleged father of his
right to acknowledge paternity through verbal and written notice. (see Attachment 5;
P&P-8ec VI A,)

{3) Contested cases. Pursuant to TCSU P & P, genetic testing is available to any party
upon request, including a contested paternity action, When a paternity action is contested
by a pasty, TCSU staff is required to obtain a swom statement from the mother that
alleges reasonable facts for the pessibility of requigite sexual contact or a statement from
the father establishing 2 reasonable possibility of the nonexistence of sexual contact
between the parties. {see Attachment 5: P & P- Sec, V1., C)

(b) Need not establish paternity. Title 10.02 and TCSU P & P sets out the circumstances
when paternity does need to be established, and such circumstances are limited to cases
of rape, surrogate mothers, or when patemity has previously been legally determined.
(see Attachment 5: P & P -Sec. VI, C)

(e) The TCSU has entered into an agreement with Reliagene to perform genetic testing on
behalf of the Tribe. Reliagene is an accredited iab of reputable standing and will provide
genetic testing and necessary support services at a reasonable cost {see Attachment |5:
ReliaGene Letter)

(d) Establishment of paternity under this section has no effect on Tribal earollment or
membership.
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309.65(a)(10) and 309.105 Child Support Guidelines. CCTHITA has law, supporting
reguiation, and policy and procedures that meet the child support requirements of this
section.

{a)(1) One set. CCTHITA has developed one set of child support guidelines that must be
used when establishing and modifying child support obligations (see Attachment 4:
Tribal Statites- Title 10.04 & Attachment {6: Chiid Support Schedule)

(2) In-kind, Title 10.04, Child Support Guidelines, and the Scheduie address in-kind
support obligations. Sec. 10.04.005, In-Kind Services and Resources, addresses the
circumstances the Court and the TCSU must consider before ordering in-kind support
obligations and require the Court to set out the terms of the in-kind support, including
providing for a specific dollar amount (See attachment 4: Tribal Statutes — Title 10.04,
Chitd Support). The Schedule provides details on the types of in-kind that are allowed,
process for determining an in-Kind obligation, and a prohibition on using in-kind to meet
assigned obligations (see Attachment 16: Child Support Schedule Chapter 2).

(4) Review of child support guidelines. CCTHITA and the TC8U worked extensively to
review the guidelines of the State of Alaska, other states, and tribes, and developed 2
child support Schedule that was appropriate for tribal children. The Schedule provides for
review of the established formulas every four years {0 ensure that the TCSU is responsive
to children’s needs and the earning capecity of non-custodial parents. (see Attachment 5:
P & P- Sec. VII., B., (2))

(5) Rebuttable presumption. The hasic child support obligations found in this Title are
presumptive and may be increased and decreased when based on the factors setout in the
TCSU Schedule. The Schedule requires the application of the formulas estabiished in the
Schedule in any proceeding to establish or meodify support as the correct amount of
support to be ordered {see Attachment 16 Schedule Sec. 1.03 d.)

(6) Title 10.04 sets out the criteria the Coust may consider when deviating from an
obligation determined under the Schedule. If the Court finds an order unjust, the Court
must make a written finding, on the record, the amount of support that would have been
ordered and the reasons for the deviation. {see Attachment 4: Tribal Statutes ~ Title
10.04.004 )

(b)(1) and {2) Guidelines. When CCTHITA developed its child support Statutes and
Schedule it placed a heavy emphasis on the needs of children residing in southeast Alasia
and the ability of parents to support their families given the economic circumstances the
region, Additionaity, Title 10.04 requires the Court to specifically consider the needs of a
child and the abitity of a parent to pay when making any support obligation determination
{see Attachment 4: Tribal Statutes — Title 10.04.001 — 10.04.006).

The Schedule is clearly based on specific numeric calculations and all criteria that may be
considercd are described in great detail including “In kind” support to satisfy obligations.
(see Attachment 16: Schedule Sec. 1.03 & Sec. 2.01)
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309.65(a)(11) and 309.110 ncome Withholding. The Court is vested with the power
to enter any order, in any civil action, that is necessary, including garishments, levies
and contempt (see Attachment 4: Tribal Statues - Title 10.03). Under these existing
Statutes, the Court is able to implement all the requirements of this section.

(a) Income for current support. The Child Support Schedule defines income (see
Attachment 16: Child Support Schedule), TCSUP & P requires that enough income that
is necessary to comply with an order be withheld. (see Attachment 5: P & P -Sec, XIT)

(b) Overdue support, In addition to income to meet monthly obligation, TCSU policy
requires that an amount be withheld to be applied to past due support {see Attachment 5
P & P - Sec. XI1)

(¢) Maximum amount to be withheld. CCTHITA statute and the TCSU policy mandate
the amount of payers (noncustedial parent)’s income that may be withheld for current
custodial support and arrears. (see Attachment 5: P & P — Sec. XL A, (e, &d)

(d) Due process. An order for income withholding is a civil order cavered by the due
process rights of the Court (see Attachment 6: Tribal Statutes ~ Subchapter 20, Courts
and Procedures), Actions taken by the TCSU that violate a clients rights are subject to E
& T Department, and specific TCSU staff as set out in policy. (see Attachment 5: P & P ~
Sec.II,E.)

(e} Refund overpayments. The TCSU P & P requires staff to promptly make a refund
when it has been identified that support has been improperly withheid. (see Attachment 5:
P&P-3ec, XIV,E.)

() Terminate orders. The TCSU policy requires staff to terminate orders when there is
no longer a current order and all arrears have been paid. (see Attachment 5: P & P — Sec.,
XV,A)

(g) Failure to withhold. CCTHITA law empowers the Court to take any civil action and
enter orders that are necessary to ensure compliance by employers that are subject to the
Jjurisdiction of the Tribe (see Attachment 4: Tribal Statutes, Courts and Procedures).
TCSU P & P requires that if an employer fails to withhold the employer will be liable for
the accumulated amount the employer should have withheld. TCSU staff is also required
to pravide for notice of violations, notice of sarnctions, sanctions, and further legal action
if the employer fails to comply. (see Attachment 5: P & P — Sec, X1, B}

{h) Income not subject to income withholding, Pursuant to TCSU policy, the requirement
for immediate income withholding may only be waived if one of the parents
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Jemonstrates, and the Court enters a finding that there is good cause not to require
income withholding or the parties enter into a signed written agreement that is approved
by the Court. (sce Attachment 5: P & P -Sec. XIL, (3))

() mmediate income withholding is required by TCSU policy. (see Attachment 5: P & P
~ Sec. XIL)

(j} Contesting an income withholding order. Pursuant to TCSU policy, staff may only
review an income withholding order based on a mistake of fact (see Attachment5: P & P
~ Sec. XIL, A, (2))

{k) Action against an employee due to income withholding. CCTHITA law empowers
the Court to take any civi} action and enter orders that are necessary to ensure compliance
by tribal persons or entities that are subject to the jurisdiction of the Tribe (See
attachment 3: Tribal Statutes, Courts and Procedures). TC3U staff is furthered required
to refer an employer that discharges, refuses to employee or takes disciplinary action
ageinst 2 noncustodial parent due to income withholding laws for assessment of an
appropriate fine or other legal action. (see Attachment 5: P & P - Sec., XIL, B. (2))

(D) Use of Standard Federal Income Withholding form. Policy for the TCSU requires all
staff to use the standard federal income withholding form when initiating an income
withholding notice or order, (see Attachment 5. P & P —Sec. XIL)

(m) Allocate across multiple orders. Pursuant to TCSUP & P for collections, staff must
ensure that collections from income withholding must be allocated across all orders for
which an obligation is due and ensure that each order is implemented (see Attachment 5:
p & P Sec. X1V, B, (6)).

{n) Receiving and processing foreign orders. Pursuant to tribal Statute, the Court must
provide full faith and credit to all foreign orders (see Attachment 4: Tribal Statutes —
10.05, Full Faith and Credit). Additionally TCSU policy provides for identification and
processing of foreign orders under the Intake and Enforcoment processes {see Attachment
5: P & P Sec. IV., B. & Sec. XIV,, B., (6} ¢.)

309.65(x) (12) and 309.115 Collection and Distribution. The TCSU has worked
extensively with its Finance department to develop a process by which the Tribe, through
its’ TCSU will track the collection and the disbursement of those collections. Payments
received by a TCSU authorized office shalt be posted within three business days and
distributed to families within 3 business days upon posted receipt. Please note that a
“Request for Assistance” from another state or tribal IV-D program is specifically
addressed in TCSU P & P and is not repeatedly addressed under the reguiation
requirements as described below. '

(a)(1} and (2) General rule. TCSU’s P & P requires that collections must first be applied
to current support obligations uniess the family 1s. currently receiving assistance from a
state or tribal [V-A program (TANF program) and there is an assignment of support
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rights to the state or tribal TANF program, then the TANF obligation must be paid, (see
Attachment 5: P & P- Sec. XV, B)

(bX(1) and (2). Current receipt of TANF. As stated above, if a family hes assigned
support rights to a state or tribal TANF program, the TCSU shall pay assigned support
obligations necessary to satisfy the current TANF obligation.

TCSU P & P nddress the requirement that if there is a request from another jurisdiction
for collection of current support obligations that have been assigned to a
TANF. {see Attachment 5: P & P- Sec. X1V, B)

() (1) anid {2) Former receipt of TANF. As stated 2bove, the Tribe may retain
collections, once current support or assigned TANF has been paid, to pay for TANF
arrears. (ses Attachment 5: P & P-Sec, Xlv,B)

(d) Assistance. TCSU P & P addresses the priority of application of collections when a
request for agsistance from another state or tribal ['V-D) agency has been made (see
Atltachment 5: P & P-Sec,, XIV., B., )

(e} Federal Tax Offset (FTO), TCSUP & P requires that collections from a FTO,
whether by a state or tribal IV-D program, may only be applied to satisfy support
arrcarages. (see Attachment 5: TCSU P & P Sec. XIV, A, b)

(f) Contact requesting IV-D program for instructions on distribution. As setout above, the
TCSU will, after complying with the previous requirements of 309,65(115) and required
applications of ¢ollections, contact a requesting state or tribal IV-D program for further
direstion on distribution of collections (see Attachment 5: P & P-Sec. XIV.,, B. 8

309.65(a) (13} and 309.120 Intergovernmental processing, The Tribe has statuteg and
policy that require the Court and the TCSU to accept and process foreign orders for full
faith and credit, and provide the ful] range of I'V-D services identified in its plan.

(2) Extend services to, respond to, and cooperate with other IV-D agencies. TCSUP & P
clearly state that a request from another state or tribaj IV-D program shall be treated as if
it were a request for services made by an individual in a TCSU office. TCSU palicy
further requires that if a requested service is not one that is available under the Tribe's
progeam plan, TCSUJ staff shall work with the requesting program to identify other
actions that the TCSU can provide that may be of assistance. (see Attachment 5: P & P-
Sec.IV,B.)

{b) Full faith end credit, The Tribe will recognize child support orders issued by other |
Tribes, Tribal organizations and states in acegrdance with the requirements under 28 '
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U.S.C. 1738B, the Full Faith and Credit for Child Support Orders Act. (see Attachment
4: Tribal Statutes- Family Responsibility Sec. 10.05.00! & 10.005.002)

309.65(a) (14) Performance Targets. TCSUJ recognize the importance of providing
expedient child support services to their community. Based on this premise, The TCSU
can assure the Grantor that reasonable performance targets will be met as follows:

o Paternity Establishment Rate 90%
e Current Support Collection Rate: 70%
» Collections of Arrears: 50%
s Support Order Establishment Rate: 80%

TCSU staff and the Tribal Court recognize that in addition to providing holistic services
that support children and families, it is important to measure such services to identify
activities that ave proving successful and areas that need additional attention or solutions.

Paternity Establishment.

«  TCSU will work with the State to identify cases that involve tribal members and
work cohesively with the State to establish paternity for those cases,

. Public education and awarcness campaigns. Public education will address the
availability of services from the TCSU, legally recognized processes for
establishment, parent rights and responsibilities, and referrals for support services.
TCSU will publish articles, post information in key tribal areas and work with
youth through the tribal Fatherhood Initiative program, local high schools, and
other youth orientated programs.

Support order establishment.

« TCSU will work with the State to identify cases that involve tribal members and
that require an order for support.

Public education and awareness campaigns. Public education will address the
availability of services from the TCSU; legally recognized processes for support
obligation establishment, TCSU will publish articles, post information n key
tribal areas and work with families through other tribal family orientated
programs.

»  Support services for unemployed or under-employed families. TCSU will spend
the first couple years of its cornprehensive funding identifying families that are
unemployed or under employed, the reasons for this status, and the sources and
types of support sesvices that the Tribe is providing to address these needs, TCSU
will then be able to identify a base-number for these types of cases, as well as
track the type of support services that the tribe provides and the successfulness of
providing specific suppart services.
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Collection of current support and collections of arrears:

*  TCSU will track collections of current support and arvears and make a statistical
analysis in comparison with the total number of cases that have support or arrears
owed. In conjunction with its efforts to track and identify families with support
service needs, the Tribe will track specific factors for non-payment as identified
by the family or the TCSU.

Conclﬁsion:

In conclusion, the Tribe believes that each child deserves to krow who its biological
father is and deserves to be financiaily and emotionally supported by both parents.
CCTHITA Tribal Courts have worked diligently to set in place the statutes required to
assure that orders for patemnity, support, and enforcement will be executed in a way that
respects the right of all individuals. The TCSU has developed policy, procedures, and
intergovernmental relationships that will provide efficient and comprehensive IV-D
services, The future of the Tribe is dependent on heaithy, productive youth and children.
CCTHITA has designed its IV-D Program to support the values of the Tribe, support
existing kribal and state services, and to assist families with special needa to become
financially and emotionally strong
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Central Council Tlingit and Haida
Southeast Alaska Service Area
Yakumlqi%ﬁb L - - {agg}a?>
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Mission
Our mission is 1o preserve and enhance the econoimic
and culiural rescurces of the Tlingit and Haida nations
und to promote self-sufficiency und self-governance while
providing a safely nel of services for our citizens and
prolecting our inherent sovereign rights. We have a
strong serse of pride in our rich heritage and we are
dedicated 1o the use of fair and professional management
fystems as we sirive to improve the quality of Iife for
our citizens, We are determined to collabarate with
others as we advocate the issues of our people.

Central Council Tlingit and Haida Indian Tribes of Alaska
320 W. Willoughby Avenue, Suite 300
Juneau, Alaska 99801
800/344-1432 or %07/586-1432  Fax: {907) 5868970
www.ccthita.org
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,ﬂmglt and Hajg.  CENTRAL COUNCIL

tingit and haida mdian tRIBES Of alaska
ANDREW P. HOPE BUILDING
320 West Willoughby Avenue « Suite 300
Juneau, Alaskg 99801-1726

{ndan Tribes af Alas*>

March 15, 2006

Lionel I. Adams II - Director
Division of Special Staffs

Office of Child Support Enforcement
370 L'Enfant Promenade S.W.

Washington, DC 20447

Dear Mr, Adama:

The Central Council Tlingit and Haida Indian Tribes of Alaska currently has 25949 tribal
citizens that are enrolled.

We have a total of 12091 that are under the age of 18 years old.
If you have any questions please call me at 1-800-344-1432 ext. 7144,
Sincere!y,

GNBICLM /’IL,U

C. Hill
Program Compliance Specialist
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DEPARTMENT OF REVENUE c3SD, MS
550 WEST 7° AVE., SUITE 110
CHILD SUPPORT SERVICES DIVISION ANCHORAGE, AX 99501-0659

May 4, 2006

Re: Tribal Child Support Cases

Mr. Eddie Brakes
Central Conneil Tlingit and Haide Indien Tribes of Alaska

Tribal Child Support Unit
Dear Eddie,

You had a question concerning the number of child support cases with Tlingit and Haida
members. We do not have a method to determine this from cur casetosd data. However, §
believe we could estimate the aumber using information about total cases in Alaska and the
population of Alasks. For example you could divide the total number of child support cases by
the population and then multiply the results by the number of tribal members:

i X 25,000 tribal members = 1,865 possible cases
Total Population 630,000

While thiz [s a very rough estimate, [ believe with the information we have it is the best estimuate
we csn come up with. 1€ there is anything elss [ can provide you please feel free to call me.

Sincerely,

N\
e 7 0 "-—éé!fr-v&-ﬂ—’u_
John Mallonee
Direcior
Child Support Services Division

TOLE, FILER {Ta-stwis, cutsids Anchocsm): ($0C) 478-3300 SOUTHEAST: (947) 463-5687 MAT-SLE (907) 357-31550

ANCHORAGR: (907) 1656500 FAX: (907) 266813 or 591 FAIRBANES: (P07T)451-2830 0132
TOD meching anly: {907} 263-686M / TDD musckring cridy, todl e (Tn-sacs, Dutride Anchorsge): (300} 370-6894 E
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Amendments to Chapter | made: September 7, 2003; February 8, 2005; March 16, 2005;
March 18, 2005; April 19, 2005; Aprif 18, 2007: November 17, 2007
Chapter 20- 24 adopted by General Assembly: Aprit 23, 2005

TITLE 06 - TRIBAL COURTS

This statute amends the ordinance passed at the 1989 General Assembly and provides the
basic authority for tribal courts of the Central Council of the Tlingit and Haida Indian
Tribes of Alaska.

It outlines the authority of the Judiciary Committee, the Trial Court, subordinate Courts
and the Tribal Court Bar (Chapter 01), the Supreme Court (Chapter 02), and the Court of
Elders (Chapter 03) of the Tribal Court established pursuant to CCTHITA Constitution
and statute. It also includes the rules of court and civil procedures (Chapter 20-24).
"Open" chapters are left for other statutes to supplement this basic law.

Chapter 01. Judiciary, Trial Court and Tribal Court Bar

Sec. 06.61,001
Sec. 06.01.010
Sec. 06.01,020
Sec, 06.01.030
See. 06.01.040
Sec. 06.01.050
Sec, 06.01.060
See, 06.01.070
Sec. 06.01.080
See, 06.€1.100
Sec. 06.01.110
See, 06.01.120
Sec. 06,01.130
Sec. 06,01.140
Sec. 86.01.150
See. 06.01.160
See. 06.01.170
See, 06.01.180
See. 06.01.190
Sec. 06.01,200
Sec. 06.01.210

Sec. 06.01.0601

A,

Purpose

Definitings

Jurisdiction

Acts Subjecting Person to Jurisdiction

Tribal Judicial System

Administrative Tribal Clerk of the Court

Tribal child Support Clerk

Judiciary Committee

Judiciary Committee ~ Authority and Duties
Impreper Interference Prohibited

Improper Interference Null and Void

CCTHITA Tribat Court and Judges

Dutles and powers of Judges and Clerk
Management of Tribal Court

Maznagement of Child Support IV-D Court Cases
Location, Hours of Court Operation

Tribal Court Clerk and Child Support Clerk
Tribal Court Bar Membership

Requirements for Admission to Tribal Court Bar
Rules of Discipline for Members of the Court Bar
Sanctions Against Tribal Bar Members

Purpose,

WHEREAS, the Central Council, Tlingit and Haida Indian Tribes of

Alaska (CCTHITAY} and the Communities of Thin git and Haida Iudian
Tribes listed in the Rules of Election, desire to develop a model legal
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system that reflects traditional authority and laws of the Tlingit and Haida
Conununities; and

B. WHEREAS, it is believed that a judicial system that exercises the
authority set out in this Title would best serve the jurisdictionai and sacio-
economic needs of the Communities.

C. WHEREAS, it is recognized that our children are our most vital resources
for the continued existence and integrity of the CCTHITA Tribe; and

D. WHEREAS, the Tribe is compelled to promote anid maintain the health
and well-being of all of our children;

E. WHEREAS, there it an urgent need to develop a Magistrate/Judge
position and a Child Support Clerk of the Court for the Tribe’s Title IV-D
Child Support Program.

F. THEREFORE, BE IT ENACTED, that this statute replaces the
previously-enacted Title 06 Tribal Courts Ordinance to carry out the desire
of CCTHITA that the authority and procedure for the CCTHITA judicial
system be as set forth in this amended Title 06 of the Code system; and

G. THAT in all cases and controversies brought before the courts of this
judicial system, the Court may apply any laws of the United States that
may be applicable and any constitutional provision, statute, law,
resolution, custom or code of the CCTHITA intended for enforcement by
the courts of this judicial system and not prohibited by federai law; and

4. THAT as to any matter not cevered by the previous subsection, the Tribal
Court may be guided by the common law developed by tribal and federal
courts, and by tribal and federal statutes.
Sec, 06,01.010 Definitions

When used in this Code, the following words will have the meanings here given, unless
the context clearly indicates another meaning. If the meaning of a ward is not clear, the
Court shall construe the word in harmony with the purpose of the Code.
L. “Tribal Court” or “Tribal Judicial Systema” means the CCTHITA
Tudicial System as described in this code.

2, “Trial Court” means the general trial court of the Tribal Court.

3. “Judge™ means any Judge or Justice of the Tribal Court,

Page 20of 35
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4,

9.
10,

1.

“Magistrate” means the Judge(s) in the Tribal Court with the
tesponsibility of establishing, modifying and enforcing child
support orders,

“Judge Pro Tem™ means a Judge who is appointed for the purpose
of serving in cases of another Judge(s) absence, recusal or
disqualification.

“fudiciary Committee” means the standing coramittee created to
conduct business pursvant to Sections 86.01.070. - 06.01.090,

imistrative Tribal k™ means the person with duties
of carrying out all traditional clerking functions for the Tribal
Court.

" means the clerk of the court that is
employed to carry out clerk functions for the Tribal child support
cases,

"Supreme Court” means the appeliate court of the Tribal Court,
“Chief Justice’’ means the Chief Justice of the Supreme Court,

“Elders Court” means process to resolve disputes pursuant to
traditional or customary laws.

Sec. 06.01.020 Jurisdiction

A.

Page 3 of 35

General: The jurisdiction of the Tribal Court shall include all territory
described in Atrticie 1 of the CCTHITA Constitution and it shall be over
ali persons therein, and any enrolled Tribal member citizen and their
descendants wherever they are located.

Civil:

L

The Tribal Court shall have general civil jurisdiction over all civil
actions arising under the Constitution and laws of the Tribe
including the tribal common law, over all general civil claims
which arise within the tribal jurisdiction, and over all transitory
claims in which the defendant or respondent may be served within
the tribal jurisdiction.

Personal jurisdiction shall exist over all defendants/respondents
served within the termitorial jurisdiction of the Court, or served

Y*CCTHITA Tribal Smtutes' TITLE 06 Tribal Courts

EXC. 085



Amendments to Chapter | made: September 7, 2003; February 8, 2005; March 16, 2005;
March 18, 2005; April 19, 2005; April |8, 2007; November 17, 2007
Chapter 20~ 24 adopted by General Assembly: April 23, 2005

anywhere in cases arising within the territorial jurisdiction of the
Tribe, and over all persons consenting to such jurisdiction. The act
of entry within the territorial jurisdiction of the Court shall be
considered consent to the jurisdiction of the Court with respect to
any civil action erising out of such entry.

C, Criminal: The Tribal Court shall have original jurisdiction over all
criminal offenses enumerated and defined in any ordinance adopted by the
Tribe insofar as not prohibited by federal law.

D. Probate: To the extent permitted by federal law the Tribal Court shall
have probate jurisdiction over all of the real and personal property located
within the jurisdiction of the Court at the time of death, and the personal
property, wherever located, of any person who is domiciled within the
boundaries of the jurisdiction of the Court at the time of death.

E. Juvenile: The Tribal Court shall have exclusive original jurisdiction in all
proceedings and matters affecting dependent or neglected children, children in
need of supervision, or children under the age of eighteen (18) accused of
crime, when such children are found within the jurisdiction of the Court, or
when jurisdiction is transferred to the Court pursuant to law. The Appeals
Court shall hear appeals in juvenile cases as in other civil actions.

Sec. 06,01.030 Acts Subjecting Person ta Jurisdiction

A, Any person, whether or not a member of CCTHITA, who personally or
through an agent does any of the acts enumerated in this subsection
thereby submits himseif to the jurisdiction of the CCTHITA judicial
system for any canse of action arising under the laws of CCTHITA, and,
from any of the following acts:

1, Operating, conducting, engaging in, or carrying on a business or
business venture or having an office or agency within the
jurisdiction of CCTHITA.

2. Committing a tortious act within the jurisdiction of CCTHITA or

violating any constitutional provision, ordinance, law, resolution,
code or regulation of CCTHITA.

3. Owning, using, possessing or holding a mortgage or other lien on
any real property within the jurisdiction of CCTHITA,

4. Contracting to insure any person, property, or risk located within
the jurisdiction of CCTHITA at the titne of contracting.

Page 4 of 35
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5 Acting, failing to act, or being otherwise subject to applicable
federal public [aws or tribal laws,

6. Causing injury to persons or property within the jurisdiction of
CCTHITA arising out of an act or omission by the defendant
outside the jurisdiction of CCTHITA, if, at or about the time of the

injury:

2. the defendant was engaged in solicitation or service
activities within the jurisdiction of CCTHITA: or

b. products, materials or things processed, serviced or

manufactured by the defendant anywhere were used or
consumned within the jurisdiction of CCTHITA in the
ordinary course of commerce, trade or use; or

o8 the defendant is a member of CCTHITA or was a member
of CCTHITA at the time of the act or omission,

7. Breaching a contract within the jurisdiction of CCTHITA by
failing to perform acts required by the contract to be performed
within the jurisdiction of CCTHITA subject to the terms and
conditions of the contract and applicable conditions precedent to
abligations.

8. With respect to any proceeding to determine paternity or parentai
obligation with respect to a child that is or is cligible to be an
enrolled tribal member. -

A defendant who is engaged in substantial and not isolated activity within
the jurisdiction of CCTHITA, whether such activity is wholly within the
Jurisdiction of CCTHITA or otherwise, is subject to the Jurisdiction of the
CCTHITA judicial system if the claim arises from that activity,

Service of the citation or surnmons and complaint upon any person who is
subject to the jurisdiction of the CCTHITA judicial system as provided in
this section may be made by personally serving those papers upon the
defendant cutside the jurisdiction of CCTHITA. The service shall have the
same effect as if it had been personally served within the jurisdiction of
CCTHITA.

If a defendant in his response papers demands relief on causes of action
aarelated to the transaction forming the basis of the plaintiffs claim, the

YMCCTHITA Tribal Stawtes ¥ITLE 08 Tribaj Courts
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defendant shall thereafter in that action be subject to the jurisdiction of the
Court for any cause of action, regardless of its basis, which the plaintiff
may by amendment assert agamst the defendant,

Sec. 06.01.040 Tribal Judictal System

The Tribal Court is the Judicial System of the CCTHITA Indian Tribe previously
established by its Constitution Article X1 and is hereby recognized and confirmed as &
separate branch of the Tribal Government. The Judicial System shall consist of the
Supreme Court, Trial Court and such other subordinate courts or decision-making bodies
as the General Assembly or the Executive Council may designate; and the Judiciary
Comumittee,

Sec 06.01.050 Administrative Tribal Clerk of the Court

The Administrative Tribal Clerk of the Tribal Court shail carry out the duties of that
position as set forth in this Code and other provisions of Tribal Law.

Sec. 06.01.060 Tribal Child Support Clerk

The Tribal Child Support Clerk shall carry out the administrative dutics for the Tribe’s
Title IV-D Program and shali be supervised by the Magistrate/Tudge.

See. 06.01.070 Judiciary Committee

A. The Judiciary Committee will consist of at leagt five (5) and no more than
ning (9) Delcgates of the General Assembly as appeinted by the Executive
Council, each of whom shall be duly elected and cwrrent regular Delegates
to the General Assembly, and serve until successor appointees are
qualified and appointed. The President shall appoint the members of the
Judiciary Committee and its Chairman. Once appointed, Judiciary
Commiftee members may be removed from the Committe only by a
three-fifths affirmative, majority vote of its members for cause as follows:

1. Conviction of a felony while hoiding office;

2. Conviction of a crime involving moral turpitude within the
previous five years; of

3. Gross neglect of duty, malfeasance in office, or misconduct

reflecting on the dignity and integnty of the Judiciary Committee
and Tribal Court.

Page 6 of 35
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4, Breach of CCTHITA Conflict of [nterest and Confidentiality
Policy or Agreement

5 Unexcused absences from three (3) or more consecutive meetings
of the Comymittee duly noticed and convened.

During the General Assembly, duly elected and seated delegates other
than members of the Judiciary Committee may participate in its business
as “members-at-large”, however, such “members-at-large’ may not
participate in actions of the Judiciary Committee pursuant to Section
06.01.080..

Section 06.01.080  J udiclary Committee — Anthority, Duties

The Judiciary Committee shall have the following authority and duties:

A,

B,

Page 7 of 35

To fill a vacancy for judge or justice pursuant to Section 06.01.120.C.

To prepare and submit budgets to the Executive Committee, report on
prior year expenditures and recommend annual funding needs to the
General Assembly, and recommend funding sources to meet the needs of
the Tribal Judicial System.

To recommend increases or decreases to judge positions for the Tribal
Court to the General Assembly.

To hear and determine complaints against judges and officers of the Court
and shall issue written findings on the same. The Judiciary Committee
may use the Model Code of Judicial Conduet of the American Rar
Association for guidance. As such, the Judiciary Committee’s written
decision, with respect to complaints against judges and officers of tha
Tribal Court, are subject to review by the Supreme Court,

To approve a list of persons eligible to serve as judges pro tempore.
To consider removal of a judge of the Tribal Court under the procedures
set forth in Article XI Section 3 of the CCTHITA Constitution and where

a majority of the members of the Judiciary Committee vote such action.

To recommend Judge(s) Pro Tempore as the circumstances may require
and as the Tnbal Court budget may allow.

The Judiciary Committee shail have the authority to take such additional
steps and adopt such rules, procedures, and fees as it deems necessary to

Y! CCTHITA Tribal Statutes\ TITLE (6 Tribal Courts
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establish and maintain an effective court system in compliance with the
Constitution and laws of the CCTHITA.

Sec. 06.01.100 Improper Interference Prohibited

Neither the Executive Council nor any Tribal official, employee, or other person,
including a Judge not assigned to a case, ghail interfere with the administration of justice
carried out by the Tribal Court(s) except by participation as a party in a case through the
procedures established by this chapter. Interference prohibited includes, but is not limited
to.

A, Termination of employment of a judge by means other than those set forth
in this Code;

B. Actions to remove a judge from consideration of & case other than bya
motion to recuse or other procedures set forth in applicable court rules;

C. Actions designed to influence the outcome of a case other than:

L By presentation of argument and legal authority to the court as a
party to the case or as an amicus curiae;

2. I the case of the Executive Council, by amendment of Tribal law
by means of procedures autharized in the Tribal Constitution.

Sec. 06.01.110 Improper Interference Null and Void

Any action taken in violation of section 06.01.100, above, shall be deemed void ab initio,
and shall be of no force or effect.

Sec. 06.01.120 CCTHITA Tribal Court and Judges

The CCTHITA Tribal Court shal! be general trial court(s) and appetlate couri(s) of the
Tribal Judiciai System.

A. Tribal Court Judges. The Tribal Court shall constst of a Chief Justice of
it's Supreme Court and such number of Trial Court Judges and
Subordinate Court Judges as is provided by the CCTHITA Conatitutional
and statutes.

B. Qualifications of Judges(s). A judge shall be over the age of twenty-five
(25) and within the proceeding five (5) years, not have been convicted of a
crime involving moral turpitude or other offense involving dishonesty or
impugning moral character.

Page 8 of 35
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C.

Term of Office. Judges shall serve for terms provided for in the
CCTHITA Constitution Articie XI Section 6. In the event of a vacancy,
the Judiciary Committee shall appoint a judge to fill the vacancy uatil the
next annual General Assembly meeting, whereupon the General Assembly
shall elected a replacement judge to serve the remaining term of office.

Suspension or Removal. A Judge of a Trial Court may be suspended or
removed only upon the grounds set forth in Article XI Section 3 of the
Constitution and where a majority of the Judiciary Committee votes such
action pursuant to Section 86.01.080.D&F. Suspension or dismissal is
subject to review by the Tribe’s Supreme Court.

Magistrate Jadge. The Magisirate/Judge shail be the Judge with full
authority to hear child support cases pursuant to the Tribe’s Title [V-D
Program. The Magistrate Judge shall be under the supervision of the
Judicial Committee end subject to termination or suspension as outlined in
section (4) and (6). Vacancies of the Magistrate Judge shall be made
according fo section (6},

Term and Selection of Magistrate. The Magistrate shall be selected by a
committee composed of the Chairman of the Judiciary Committee, a
mempber of the Judiciary Committee designated by its Chairman, and the
Chief Justice, Upon selection, the Magistrate shail be subject be subject to
termination under subsection D. above or may be dismissed if the Tribe
has insufficient funding from the Title [V-D program.

Sec. (6.01.130 Duties snd Powers of Judges and Clerk.

All judges of the Tribal Judiciai System shall have the power: -

A.
B.

Page 90f 35

To determine cases and controversies;

To issue subpoenas compelling the attendance of witnesses at proceedings
and to punish for failure to comply with such subpoenas;

To determine the intent of any provision of law, including necessary
elements of an applicable defense;

To issue any ather order or writ, including contempt citation, neceysary
and proper to the complete exercise of the judicial power of the
CCTHITA;

YACCTHITA Tribal Statutes\ TITLE 06 Tribal Courts
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E,
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To request an advisory opirntion from the Court of Elders regarding
customary and traditional p;gctices_ orculture; . . .

To issue and enforce judgments and orders of the Tribal Court.

No later than thirty (30) days foliowing complete submission of a matter
for decision by a judge, and completion of such briefing as the Court may
require, a judge shail render a decision on matters befors him; provided
however, that in matters involving complex or novel issues the Court may
file and serve a natice indicating that up ta an additional sixty (60) days
may be required to render the decision.

The Judiciary Committee may diseipline a judge where it appears that
more than one hundred eighty (180) days has passed since submission of a
matter to the judge for decision and no decision has been rendered.

_AH Courts within the Tribal Judicial System shall be a court of record and

shall keep records of all proceedings, including the titles of cases, the
names of parties and counsel, findings of fact and conclusions of law,
material rulings, and such other matters sufficient to permit a thorough
review of proceedings,

Unless sealed by Court order, all records of the Court shall be considered
public records and open to inspection by anyone, except juventle records
and confidential infosmation. Juvenile records are not subject to
inspection unless by order of the Court allowing inspection. K. The Chief
Justice or justices of the Supreme, or Appellate Courts, shall hear ail
appeals of Trial Court or subordinate Court decisions on the record.

L The Supreme Court matters shall be heard by the Chief Justice and
such number of Justices as the Chief Justice shall determine

necessary.

2 The Supreme Court shail have jurisdiction of appeals from all fipal
decisions on the record of judges of the CCTHITA Trial Court or
subordinate Courts.

3 In appeals brought before i, the Suprente Court shail determine
whether the Court's factual findings are supported by substantial
evidence and whether its conclusions are in accordance with law.
The Supreme Court shall disregard any error or defect in
proceedings which does not affect the substantial rights of the
parties, The Coust shall consider the record of the Trial Court and
such briefs and oral arguments as the Supreme Coutt may allow.

YACCTHITA Tribal Statutes! TITLE 06 Tribal Courts
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4,

Sec. 06.01.140

A

See. 06.061.150

A,

Page || of 35

The following procedures shall apply in addition to any applicable
rules of Appellate Court:

a,

C.

An aggrieved party may file a notice of appeal together
with a filing fee with the Clerk of the Court within thirty
days after the date of entry of the judgment or order
appealed from or after the date of granting, continuing,
modifying, refusing, or dissolving an injunction or refusing
to dissolve or modify an injunction.

A statement o5f reasons shail be filed by the appellaqi in
every appeal, accompanied by supporting documents that
wete part of the Court record. If the statement of reasons is
not filed with the notice of appeal it shall be filed with the
Clerk of the Tribal Court within thirty days after filing the
notice of appeal. Any other party to the Tribal Court
proceedings may file a response together with supporting
documents that were part of the Tribal Court record within
thirty days after receipt of the appellant's staternent of
reasons. The appellant may file a reply brief within thirty
days after receipt of a response.

Upon completion of the briefing, the Supreme Court shall
schedule such oral arguments and hearings as it deems
appropriate,

Management of Tribal Conrt

The Chief Justice shall be responsible for the administration of the Tribal
Court and shail assign cases, manage the Tribal Court's calendar, and
appoint and supervise such support staff as necessary for the smooth
operation of the Court, subject to the availability of funding,

The Clerk of the Court shall be appointed pursuant to the provisions and
limitations of Section 06.01.1.20.F, and subject to the exceptions outlined
int Section 06.01.150.. The Clerk of the Court, after taking the oath of
office set forth in Article VII, Section 2 of the Constitution, shall perform
all traditional clerking functions, administer vaths, and, at the Chief
Justice's direction, carry out administration of Court fimctions.

Management of Chlld Support IV-D Court Cases

The Magistrate Judge shali be responsible for the administration of the
Tribal Child Support Cases, and shall manage this subordinate Court's

YMCCTHITA Tribal Statutes\ TITLE 06 Tribal Courts
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calendar, supervise such support staff as necessary for the efficient
operation, of the Child Support Program, subject to the availability of
funding provided by the Tribe’s Title IV-D program. '

The Tribal Child Support Clerk shall be selected pursuant to the
provisions and limitations of Section 06.01.080.F.. The Magistrate may
recommend selection of a Tribal Child Support Clerk from the list of
approved candidates.

The Tribal Child Support Clerk shall perform all traditional clerking
functions, administer oaths, and, at the Magistrate Judge's direction, carry
out the administration of the Tribai Child Support Clerk.

See. 06.01,160 Location, Hours of Court QOperation

A,

The Clerk’s office shall be located at such place as may be determined by
the Chief Justice.

Court sessions shall be held at such place as may be determined by the
Chief Justice.

The hours of the Court shall be at such times as may be determined by the
Chief Justice.

Sec. 06.01.170 Tribal Court Clerk and Child Suppert Clerk

A,

Page 12 of 33

The Tribal Court Clerk shail be under the supervision of the Chief Justice.
The Clerk before entering his duties, shall, at Tribal expense, post bond in
an amount determined by the Judiciary Committee, or shail be covered by
a blanket bond provided for other Tribal employees.

The Tribal Court Clerk shall be responsibie for the adminiatration of the
Court. The Clerk shall render assistance in answering questions
concerning Court procedures. It shail be the duty of the Clerk to attend and
keep a written record and tape recordings of all proceedings of the Court,
i administer oaths to witnesses, and to perform such other duties as the
Chief Justice may designate.

The Tribal Child Support Clerk shail be under the supervision of the

Magistrate Judge and shall have the same duties under subsection A. and
B., but such duties will be in regard to child support Tttle [V-D cases only.

YACCTHITA Tribal Statutes: TITLE 05 Fribal Courts
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D.

The Tribal Court Clerk and Child Support Clerk are prohibited from
providing legal advise, The clerk(s) may answer questions on Tribal
Court procedure, but shall not provide legal advice.

Before taking office the Court Clerk shall take the foilowing oath which
shall be administered by the President:

"I, , do solemnly swear:

L I will uphold the Constitution and laws of the Central Council of
Tlingit and Haida Indian Tribes of Alaska to the best of my ability;
2z, I will perform the Clerk's duties faithfully and honestly;

3. T will not let personal views and relationships affect the
performance of the Clerk's duties;

4, I will not attempt to influence the course of any Court proceedings;

5 I will not reveal any confidential matters which I learn in the

course of official duties "
"Subscribed and sworn to before me this day of
, 20 "

———

Sec. 06.01.180 Tribal Court Bar Membership.

A,
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To be admitted by the Court as a member, a person must fulfill all of the
requirements for membership in the Tribal Court Bar listed in section
06.01.190.

A member may be either a lay advocate or a professional attorney,

The provisions of this Title shall govem membership in the Court Bar and
practice before the Court because the practice of law is intimately
connected with the proper adminjstration of justice.

The Court may through rules, from time to time, impose additional
requirements for admission or practice as Jjustice requires,

No person shall appear in the Court as a lay advocate, professional
attorney or judge prior to admission to the Tribal Court Bar.

The Chief Justice, at his discretion and subject to review by the Judiciary
Committee;

I May deem an applicant as qualified for membership in the Tribal

Court Bar pursuant to section 06.01.190 who meets any one of the
following criterig;
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a. 2 practitioner of tribal law;

b, a legal representative of the CCTHITA or its Tribal Court,
or another tribal government or tribal court;

c. a legal representative of a state or federal courts or
government;

d. a legal representative of a non-profit profit organization
providing legal assistance to tribal citizens,

2. May waive the admission fee of section 06.01.190{A)4) for an
applicant who so requests and who meets any oné of the following
criteria:

a. deemed qualified for membership in the Tribal Court Bar
pursuant to section 06.01. 190;

b. a staff attorney or legal representative for the CCTHITA or
another Tribal Court and is appearing on behalf of &

member of the Tribe,
¢ interd to appear in Tribal Court for one client or case only;
d. u staff attorney or legal representative for a non-profit
organization and is appearing on behaif of a client of the
orgapization; oF

e for good cause and best interests of the CCTHITA.

3 May admit an applicant as a member of the Tribal Court Bar and
issue a certificate of membership.

See. 06.01.190 Requirements for Admission to Tribal Court Bar

A, To qualify as a member of the Tribal Court Bar either as a lay advocate or
a tribal lawyer, a person must meet the following requirements:

1. The applicant must have:

a. at least two years of accredited law school training; or
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b.

at least three years of legal internship serving & lawyer or
judge licensed in any Court.of the United. States whiclk- - -
laviyer or judge submits an affidavit testifying to the
applicant's legal knowledge and abilities, particularly with
respect to Native Law, and the applicant satisfies criteria
developed by the Judiciary Commiftee to test knowledge of
the Alaska Native Law; or

licensing as &n attorney in any United States jurisdiction or
membership in a tribally recognized bar association: or

proof that the applicant has served as a judgs for six .
months or more in any federal or state court, or the court of
a federally recognized Indian tribe; or -

has two (2) years experience working as a paralegal or legal
assistant for a licensed lawyer, law firm, Tribal, State or
Federal Court Judge, or has obtained a paralegal degree or
cettificate, or has two (2) years experience as a court clerk
in & Tribal, State or Federal Court, or

other evidence of legal knowledge and abilities acceptable
to the Cletk of the Court or the Chief Justice, provided that
if the applicant cennot satisfy the requirements of subparts
(a) - (d) above, he shall not appear in more than one case
per year without leave of court.

is a traditional Clan Leader who has be so recognized by
the local Tlingit and Haida Community Council or IRA
Council, or

The applicant must be of good moral character. The applicant is
required to bring to the Court's attention any matters raising
questions regarding the applicant's stability and any past conduct
reflecting upon the applicant's honesty or integrity.

The applicant must be familiar with the organic documents and
ordinances of the CCTHITA and its Communities.

The applicant must pay to the Clerk of the Court an admission fee
of $25.00 for a lay advocate or $100.00 for a tribai attorney. The
applicant shall aiso be required to meet such continuing
requirements and pay such annual fees as the Court may require.
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5. The applicant must execute the Oath of Admission to the Tribal
Court Bar. The oath which all persons desiring to appear a8
spokesperson in the Tribal Court shall be taken as follows:

"SPOKESPERSON'S OATH"
"I, __, do solemnly swear that:

a. I have read the Constitution of the Central Council of
Tlingit and Haida Indian Ttibes of Alaska and am familiar
with its contents;

b. I will respect and obey the Constitution of the Central
Council of Tlingit and Haida Indian Tribes of Alaska in all
respects;

<. I will abide by the Rules established by the Tribal Court of
the Central Council of Tlingit and Haida Indian Tribes of
Alaska;

d. 1 will, at all times, maintain the respect due the Tribal Court
and its officers;

e, [ will not counsel or speak for any suit or proceeding which
shall appear to me to be unjust, or any defense except such
as I believe to be honestly debamble under the law of the
Tribe;

f 1 will employ such means only as are consistent with truth
and honor and will never seek to mislead a judge or jury by
any false statement;

2 I will abstain from all offensive conduct in the Tribal
Court."

"Subscribed and swom to before me this day of
Judge

, 19 "

B. Upon meeting the above requirements the Court shall admit the applicant
as a member of the Tribal Court Bar and issue a certificate of membership.
The Clerk of the Tribal Court will maintain a roster of all spokespersons
admitted to practice before the Tribal Court. The Clerk will also keep on
file the signed caths of all such persons and the expiration date of each
oath.
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Sec. 06.01.200 Rules of Discipline for Members of the Court Bar

A. A member of the Court Bar may be subjected to disciplinary sanctions by
the Judiciary Committee for any of the following:

1. The commission of any act constituting dishonesty or impugning
the member's good moral character in a substantial manner.

2, Violation of any provision of the member's Oath of Admission to
practice before the Court.

3. Disobedience or violation of any Court order.
4. Suspension, disbarment or other disciplinary action taken against

the member by the authorities of a foreign jurisdiction that regulate
attorneys or members of its bar, or failure within 30 days to notify

the Clerk of such action.
5 Undertaking any action constituting a conflict of interest.
6. Submission of frivolous or intentionally harassing claims or

negligent or intentional abuse of the Court's processes or authority.

7. Engaging in any conduct compromising the integrity and respect of
the Court.

B. The Court may use the Model Rules of Professional Conduct of the
American Bar Association, as published from time to time, for further
guidance.

Sec. 06.01.210 - Sanctions Against Tribal Bar Members

A. Upon the motion of any party, or upon its own motion, the Court may
order an investigation of any allegation of misconduct by a member of the
Tribal Court Bar, and appoint an investigator. Upon completion of the
investigation, the Court shall conduct an open hearing to determine
whether the allegations are well-founded. Frior to such hearing the
member of the Tribal Court Bar shall be presented with 2 written
statement of the allegations and the results of the investigation, All
interested parties shall be notified at least ten days in advance of the
hearing and shall be entitled to present evidence and confront witnesses.

B. Following the hearing, the Chief Justice of the Court shall make a finding
of whether or not a vielation has been established, and, in the event of an
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affirmative finding, the Chief Justice shail refer the finding to the
Judiciary Committee that shall specify the sanction. The disciplinary
sanctions affecting the stamus of a member of the Court Bar include
censure, reprimand, suspension and digbarment.

Any spokesperson failing to maintain the respect due the Tribal Court or
engaging in offensive conduct in the courtroom shall be deemed guilty of
contempt of Court and subject to immediate sentencing by the Tribal
Court Judge to & fine not to exceed Five Hundred Dollars ($500.00). The
sentence may be appealed to the Judiciary Committee.
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Chapter 02, Court of Elders

Sec. 06.02.010 Findings and Pelicy

Sec. 06.02.030 Scope of Authority of the Court of Elders
Sec, 06.02.050 Composition of the Court of Elders

See. 06.02.060 Records

Sec. 06.02.010 Findings and Policy

WHEREAS, there is a need for traditional resolution of appropriate issues eccording to
Tlingit and Haida customary law and traditional methods. THEREFORE, it is the policy
of the CCTHITA that the Tribal Court shall cedtify to a Court of Elders questions on
appropriate subjects.

Sec. 06.02.030 Scope of Authority of the Conrt of Elders

A, The Court of Elders shall determine if there are traditional or customary
laws applicable to questions or issues certified to it by the Tribal Court
and shall respond with written advisory opinions concerning application of
such laws.

B. Upeon the joint written request and knowing consent of the parties to &
dispute, the Court of Elders may, in its discretion, accept, hear and
mediate an igsue applying traditional law and custom.

I The Court of Elders may hear and mediate only disputes among
members concerning matters not governed by a constitutional
provision, ordinance, law, resoiution, code or regulation of
CCTHITA, and not otherwise within the jurisdiction of the Tribal
Court, Parties to 2 matter heard by the Court of Elders may not be
represented by an attorney or lay advocate,

I~

‘The Court of Elders' written decision or agreement shall be filed by
the Clerk of the Tribal Court and treated as a final judgment,
except that no appeal shall be permitted from the Court of Elders.
Sec. 06.02.050 Composition of the Court of Elders

A, As the peed arises, the Judiciary Conunitiee may appoint at least two (2)
and not more than six (6} members of Tlingit and Haida Communities,
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tncluding elder village tribal members, to comprise a Court of Elders for a
particular matter.

B. The Court of Elders may seek advice from any source knowledgeable on
Tlingit and Haida clan custom or tradition, including learned treatises,
historical references, prior case law, or persons generally regarded within

'the Community as learned in tribal custom, The weight to be given to such
source shall be determined by the Court of Elders.

Sec. 06.02.060 Records

All responses to certified questions, advisory opinions, or determinations of the Court of
Elders shall be in writing and filed with the Clerk of the Tribal Court. Evidence received
that, in the opinion of the Court of Elders, requires confidentiality, shall be filed under
seal.
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Subchapter 20. General Provisions

Sec, 06.20.001 Short Title

Sec, (6.20.002 Applicability

Sec. 06.20.003 Purpose and Construction
Sec. 06.20.004 Relief Allowed

Sec. 06.20.005 Statute of Limitations
Sec. 06.20.006 Survival of Actions

Sec. 06.20.001 Short Title

This ordinance shall be known as the “CCTHITA Tribal Civil Procedures Code™.
Sec, 06.20.002 Applicability

This code applies to all civil actions in the Tlingit & Haida Indian Tribes of Alaska { the
“CCTHITA™) Tribal Court. The term “civil action” includes ail non-criminal Court cases
in which a party seeks to have the Court award relief against another party or to have a
legal right declared or enforced. The Court may require, or the parties by mutual
agreement 2llow, the application of some other set of rules, such as the federa] rules of
civil procedure, to be applied in a particular civil action, In an appropriate case, the Court
may look to the Tribal common law or customs of the Tlingit and Haida clans for
.assistance in resolving a case or applying this code.

Sec, 06.20,003 Purpose and Construction

This code shall be liberally construed to provide a just and equitable result for the parties
to civil actions and citiZens of the CCTHITA generally, and to secure the just, speedy,
and inexpensive determination of ¢very civil action.

If a procedure is not specifically pointed out by this code, the Tribal Court may adopt any
suitable procedure consistent with the spirit of this code or take any measures reasonably
necessary to carry out and protect its jurisdiction.

Nothing in this code shall prevent persons involved in a digpute from agreeing b submit
their dispute to persons or organizations outside the Court for resolution and nothing
herein shall remove the inherent authority of the CCTHITA Tribal Court in a particular
case from fashioning and controlling the scope and extent of the proceedings as it deems
appropriate.

Nothing herein is intended to limit the inherent civil jurisdiction of the CCTHITA.
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See. 06.20.004 Relief Allowed

The Court may award all forms of relief necessary to the complete of its jurisdiction,
including but not limited to: {a) money damages; (b) injunctions; (c) declarations of
rights; and {d) such other relief as is just and proper in a particular case.

Sec. 06,20.005 Statute of Limitations

No civil action may be commenced in the CCTHITA Tribal Court unless the cause of
action arose within a three-year period preceding the filing of the complaint. The three-
year period shall be counted from the date on which the event giving rise to the lawsuit
was first known to the complaining party or should have been known through reasonable
diligence. Provided, however, that this section shall not apply to claims brought by the
CCTHITA or child support euforcement actions brought by the CCTHITA or its Tribal
Court.

See. 06,20.006 Survival of Actions

All causes of action by a person shall survive to the personal representative of that person
if he should die or hecome unable to pursue the action before its completion.

Sec. 06.20.097 Sovereignty

Nothing in this Code shall be construed as a waiver of the sovereign immunity of the
CCTHITA or any of its subordinate boards or bodies.
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Subchapter 21, Commencement of Actions and Pre-Trial Motions

See. 06.21.001
Sec. 06.21.002
See, 06.21.003
Sec. 06.21.004
Sec. 06.21.005
Sec. 06.21.006
Sec. 06.21.007
Sec, 06.21.008
Sec. 06.21.009
Sec. 06.21.010
See. 06.21.011
Sec. 06.21.012

Sec. 06,21.001

Commencement uf Civil Actions
Sumnmons

Setvice of Process

Long Arm Service

Answer ‘
Amendment of Pleadings
Service and Signing of Pleadings and Papers
Motions

Preliminary Relief

Discovery

Pre-Trial Conference

Orders to Show Cause

Commencement of Civil Actions

A civil action is started by filing a writien complaint or petition with the Court and
paying any necessary filing fee established by the Clerk of the Court,

The complaint or petition shall be concise and direct and contain e statemnent of the
events complained of or the right sought to be declared or enforced and a statement of
what relief is sought. No technical wording is required. A party asserting claims in a
complaint or petition may join as many claims as he has against the opposing party.

More than one personr may join in bringing an action if their claims involve the same or
similar transactions or occurrences and invalve common questions of fact or law.

The complaint or petition shall be signed by the party bringing the action or his attormey
or representative,

The Court Clerk may assist plaintiffs in putting their compiaints in writing by supplying
necessary forms,

Sec. 06,21.002 Summoas

When a complaint or petition i3 filed, the Court Clerk shall issue a summons requiring the
opposing party to appear and respond to the compiaint or petition within twenty days.
The summons shaill give notice that failure to respond may result in a default judgment
being entered against the defendant or respondent.
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See. 06.21.003 Service of Process

A.  The summons, together with a copy of the complaint or petition shall be
served upon the defendant or respondent by proper authorities or by any
person over the age of eighteen who is not a party to the action. Service
may be accomplished by personal service or by leaving a copy of the
summons and cormplaing or petition with a person of suitable age and
discretion residing in the residence of the person sought to be served.

Personal service on a business or corporation may be made vpon a
secretary, officer, registered agent, or owner of the business.

The person or officer effecting service of process shall file proof of such
service with the Court,

B. The Clerk of Court may also affect service of the Summeons and a ¢copy of
the Complaint or Betition by certified mail, return receipt requested. In
such a case, the return receipt shall be considered proof of service.

C, When the defendant or respondent cannot be found within CCTHITA
region or within the state of Alaska and vpon the filing of an affidavit of
the plaintiff stating that the defendant is not a resident in the CCTHITA
region or in the state of Alaska or cannot be found therein and that
attempts at personal service or service by certified mail have failed,
service may be made by publication of notice of the lawsuit once a week
for three weeks in a newspaper of general circulation,

Sec, 06.21.004 Long Arm Service
Any person, including a business or corporation, may be served outside the CCTHITA
region with the same force and effect as if service was made within the CCTHITA region

for any of the following reasona:

A.  Transacted business or performed an act within the CCTHITA region
leading to & civil action;

B. Contracts for services to be rendered for goods to be furnished within the
CCTHITA region;

C. Contracts to insure a person, property, or a risk located within the
CCTHITA region at the time of contracting; or

D. Owns, uses, or possesses any property involved in the case within the
CCTHITA region.
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E. Alledged to be a parent of or have a parental obligation to a child that is
enrolled or is eligible to be enrolied as a citizen of the CCHTITA.

See. 06.21.005 Answer

Within twenty days after a defendant or respondent is served with the summons and &
copy of the complaint or petition, he rmust file 2 written answer with the Court Clerk
responding to the complaint or petition, The answer shall set forth any affirmative
defenses and may deny the complaint or petition in its entirety or may deny it in part.

The following defenses must be raised either in the answer or in a pre-trial motion or they
are waived: (1) lack of persanal jurisdiction; (2) insufficient or improper service of
process,

A defendant may file a counterclaim asserting against a plaintiff any claim or setoffl’
which arises out of the same event as the complaint was filed for. Provided, however, that
no counterclaims may be asserted against the CCTHITA or its subordinate boards or
bodies.

Failure of » defendant or respondent to answer within twenty days after a complaint or
petition is served shall be a defauit and provide grounds for judgment against the
defendant or respondent as asked for in the complaint or petition.

See. 06.21.006 Amendment of Pleadings

Parties may freely amend or supplement their pleadings at any time on such terms as are
Just, as long as the other party is given notice and an opportunity to respond to or oppose
the amendment.

See. 06.21.007 Service and Signing of Pleadings and Papers

A copy of every pleading or paper filed with the Court after the original complaint or
petition must be proved to the other party unless the Court orders otherwise. Every

written motion shall be fited with the Court Clerk and a copy supplied to each of the
parties.

Service upon the attorney or upon a party or authorized representative shall be made by

-delivering a copy to them or by mailing it to him at the last known address or, if no

address is known, filing with the Clerk of Court an affidavit of attempt to serve.

No service necds to be made on parties in default for failure to appear.
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Every pleading, motion, or paper shall be signed by a party or his attarney or
representative.

Sec. 06.21.008 Maotions
Questions regarding procedure or issnes of law regarding the rights of the paniés which

are raised during a lawsuit and which are neither covered by this ordinance nor settied by
agreement of the parties may be presented to the court in a motion.

‘Motions shall be made in writing or presented orally in open court. All motions which

might eliminate the need for trial on all or some of the issues involved in a case shail be
made at least ten days before trial.

A moving party shail serve notice to other parties of any pre-trial mations at least ten
days before presenting it in Court, or such other time as the Court feels is necessary to
provide the opposing party a fair opportunity to respond. When a motion is supported by
a memorandum or effidavit, they shall be served on the other party with the motion.

Motions to dismiss the civil action because the Court lacks subject matter jurisdiction or
because the plaintiff has not stated a basis for relief may be made at any state of the
proceedings,

Sec. 06.21.009 Preliminary Relief

Al Temporary Restraining Ornder.
A Judge may issus a Temporary Restraining Order prohibiting or
requiring & particuler action by another party without prior notice where
the party seeking an order shows the Court orally or by affidavit that be
will suffer immediate loss or potential injury unless temporary relief is
granted. A temporary restraining order shail be good for not more than
thirty days after notice of it is given to the party restrained unless the court
orders otherwise and may be renewed for the same or a lesser period of
time not more than once.

B. Preliminary Injunction.
Following notice to all parties and an oppostunity te be heard in court or
through affidavits, the Court may consider entering a Pretiminary
Injunction, which shall remain in effect unit final judgment in the case,
requiring & party or parties to take or refrain from taking certain action
while the case is pending. The request for a Preliminary Injunction may be
granted if the party seeking it demonstrates a substantial likelthood that he
will prevail in the lawsuit and that he will suffer immediate or irreparabte
loss or injury if the injunction is not issued. The Court may condition the
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testimony of witnesses and presentation of cvidence. Any agreements reached shail be
stated on the record or put in writing and signed by the parties.

Sec. 06.21.812 Orders to Show Cause

An order to show cause requiring a party to appear before the court and explain why they
should not be held in contempt of court and subject to sanctions may be issued by the
court upon a showing that the person to whom the order is to be directed has violated a
valid existing order of the Court after he has had notice of it '
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Subchkapter 22. Trials

Sec, 06.22.001 Trials

Sec. 06.22.002 Burden of Proof
Sec, 06.22,003 Evidence

See. 06.22.004 Subpoenas

Sec. 06.22.601 Trials

Civil cases shall be tried by the Court without a jury, Procedure at trial shall be as follows
unless otherwise agreed by the parties and the Court:

A, The party bringing the action may make an opening statement
summarizing what he intends to prove, after which the defendant or
respondent may make an opening staternent summarizing his defense;

B. The plaintiff or petitioner shall call witnesses or present other evidence in
support of his case to the Court. The witnesses shall testify under cath and
be subject to cross examination by the defendant. Following cross-
examination of witnesses, the plaintiff or petitioner shall have a second
opportunity to question the witness about matters raised in cross
examination. When the plaintiff has presented all ofhis witnesses and
evidence he shall inform the court that the plaintiffs’ case is completed;

C. After the plaintiffs case has been presented, the defendant or respondent
may move the Court to dismiss the case, If the Court, after considering the
evidence in the light most favorable to the party bringing the action, finds
that there is insufficient evidence to support the case, the action shail be
dismissed;

D. If the action is not dismissed, the defendant or respondent shall cail
witnesses or present evidence. A witness shall testify under oath and be
subject to cross-examination by the plaintiif or petitioner, after which the
defendant shall have a second opportunity to question the wimess about
matters brought up during cross-examination;

E. The Court, in its discretion, may allow the party bringing the action to
present additional witnesses or evidence to rebut any new matters
presented in the defendant’s case, but no evidence or testimony which is
merely cumulative or repetitive of the plaintiffs case shall be allowed;
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F.  The parties shall have the opportunity to present final remarks to the Court.
Because the party bringing the action has the burden of proving his civil
case, he will have an additional opportunity to rebut the opposing party’s
remarks;

G. 'The Court shall consider all the evidence &nd announce a judgment or issue
a written decision at a later time.

Sec. 06.22.002 Burden of Proof

The burden of proving a civil claim shall be on the party making the claim to prove his
case by a preponderance of the evidence. A party shall be considered to have met the
burden of proof if most of the evidence presented tends to prove that party’s claim.

Sec. 16.22.003 Evidence

This section governs the presentation of evidence in civil actions. In a particular case, the
Court may require or the parties may agree to the application of other rules of evidence,
specifically the state or federal rules of evidence.

A. Evidence presented in a civil action in the CCTHITA Tribal Court must be
related to the issues before the Court. When questioned by the judge or
another party, the party who wishes to present certain evidence shall
explain why he thinks the evidence is relevant;

B. Where there is more than one kind of evidence about the same subject, the
Court should allow the most reliable kind of evidence;

C. The testimony of persons having personal knowledge, such as firsthand
observation and direct knowledge of or participation in a described event
shall be preferred and be afforded greater weight than the testimony of
persons with secondhand knowledge of the event;

D. Copies of writtea records, photographs, and other documentary evidence
may be presented as long 2s they are reliably identified by the party
offering them or if they are certified as true and accurate copies by a
reliable source.

Sec, 06.22.064 Subpoenas
A Tribal Court Judge or the Court Clerk may issue a subpoena to compel the attendance

at trial of witnesses to give testimony or to command the person to whom it is directed to
produce evidence.
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The Court may quash or modify a subpoena, at any time before the time specified on its
face for compliance, for good cause shown and the court may condition the issuance of a
subpoena upon payment of a reasonable bond to offset the affected party's costs of
producing the evidence sought,

Subpoenas shall be served in the same manner as a summons and complaint or petition,
except that no subpoena shali be served by publication.

Failure to comply with a subpoena mey be punishable as contempt of court.

Subchapter 23. Judgmenis
Sec. 06.23.601 Judgments
Sec, 06.23.002 Default Judgments
Sec, 06.23.003 Reconsideration
Sec. 06.23.004 Enforcement of Judgments
Sec. 06.23.003 Types of Execution
Sec, 06.23.006 Exemptions
Sec. 06.23.007 Sale Procedure
Sec. 06.23.008 Enforcement of Fareign Judgments
Sec. 06.23.001 Judgments

The Judge in a civil action shall issue & judgment either orally or later in writing after
completion of the trial and announce the bagis of the decision. The judgment shall state
any relief granted to the prevailing party. It shall be reduced to writing and become final
when entered in the record by the Court Clerk,

Sec. 06.23.002 Defauit Judgments

When a party against whom a judgment is sought fails to appear, plead, or otherwise
defend within the time allowed, and that is shown o the Court by a motion and affidavit
or testimony, the Court may enter an order of default and, without further notice to the
party in default, enter a judgment granting the relief sought in the complaint.

Sec. 06.23.003 Recoasideration

No later than ten days after a judgment is final, a party may ask the judge to reconsider
the judgment. The matter may be decided based upon writings without a hearing. The
Judge mey grant reconsideration and change the judgment if one of the following is found
to be true:

Page 31 of 35
YMCCTHITA Tiibal Statutes\ TITLE 06 Tribal Courts

o
|—‘
o
[

EXC. 113



Amendments to Chapter ! made: September 7, 2003; February 8, 2005; March 16, 20035;
March 18, 2005, April 19, 2005; April 18, 2007; November 17, 2007
Chapter 20- 24 adopted by Geaeral Assembly: April 23, 2005

A. The original judgment was reached as a result of fraud or mistake;

B.  There is newly discovered evidence which could have affected the
outcome of the case and which could not have been discovered with
reasonable effort at the time of trial; or

C. The Court did not have jurisdiction over the subject matter.

See, (6.23.004 Enforcement of Judgmeauts

If & party fails to setisfy any money judgment of the CCTHITA Tribal Court, not less
than ten days after entry of the judgment the Court may issue an order allowing the
judgment to be executed upon and satisfied out of praperty owned by the judgment
debtor upon the filing of an application setting forth:

A.  The date of entry of the judgment, the amount of the judgment, the amount
paid on the judgment, the amount currently owing on the judgment
including interest, the name of the Court, the case number, and the date of

registration of the judgment if it is a foreign judgment;

B. The name of the requesting party and his address or the address of his
attomey or authorized representative;

C. A statement of the type of execution sought the name and address of the
person on whom it is to be setved, and a description of the property to be
seized.

Sec. §6,23.005 Types of Execution

Court order zllowing execution of a judgment shall consist of twa types:

A.  Attachment shall be used to seize property in possession of a judgment
debtor;

B. Garpishment shall be used to seize property of the judgment debtor that is
in the hands of another person.

Orders of attachment or gamishment shall be served in the seme manner as the summons
and complaint or petition, and proof of service shall be filed with the Court.

Sec. 06.23.006 Exceptions

In the execution of any judgment the following shall be exempt from execution to satisfy
a judgment:
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Amendments to Chapter 1 made: September 7, 2003; February 8, 2005; March 16, 2005;
March 18, 2005; April 19, 2005; April 18, 2007; Nevember 17, 2007
Chapter 20- 24 adopted by General Assembly: April 23, 2005

A, All wearing apparel of every person in the family but not to exceed $500
value in furs, jewelry, beadwork, or personal omaments for any one
person;

B. Ttems of bona fide religious or cultural significance;
C. Fishing equipment, gear, and fishing boats of reasonable value;

D. A minimum amount of tools, instruments, and materials sufficient to allow
a judgment debtor to carry on his trade;

E. Provisions and firel for the comfortable matntenance of the home for three
months time;

F. Land or interests in land held in trust or subject to restrictions against
alienation imposed by the United States or other land which is the
Jjudgment debtor's principal residence;

G. Sixty-five percent (65%) of a judgment debtor’s disposable wages (gross
wages minug deduction required by law, but not including voluntary
payroll deductions)}, salary, or other compensation regularly paid to a
judgment debtor for personal services each pay period. An exception may
apply if the judgment debtor's obligations are in arrears, in which case no
less than fifty-five percent (55%) of debtor's disposable wages may apply.

H. An sutomobile of reasonable value necessary for personal or family use.
Provided, that none of the above property shall be exempt from execution for any
judgment awarded because of the debtor’s failure to pay all or part of the purchase price
for that property, and, with the exception of Indian trust land, none of the above property
shall be exempt from execution if it was specificaily pledged as collateral or security to
the person awarded the judgment.

Sec, 06.23.007 Sale Procedure

When property has been seized or otherwise delivered to the Court in execution of a
Jjudgment, the Court shail give the jud gment debtor written notice that:

A.  The property is in the possession of the Court pursuant to a Court Order

B. The property will be sold at public auction on a date specified in the notice
and the pruceeds applied 10 the judgment;
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Amendments to Chapter | made: September 7, 2003; February 8, 2005; March 16, 2005;
March 18, 2005; April 19, 2005; April 18, 2007; November 17, 2007
Chapter 20- 24 adopted by General Assembly: April 23, 2005

C. The judgment debtor has the right to contest the execution order by filing
a written opposition with the Court and requesting a hearing;

D. At any time prior to the sale, the judgment debtor has the right to satisfy
the judgment and obtain the return of the property.

See, 16.23.008 Enfaorcement of Foreign Judgments

Execution on a judgment from a Court other than the CCTHITA Tribal Court shall be
allowed in accordance with this code it is has been registered with the Court by filing a
certified copy of the judgment with the Court Clerk, paying any necessary filing fee
established by the clerk, and serving a copy on the judgment debtor. Before giving effect
to a foreign judgment the court may conduct a preliminary inquiry regerding compliance
with the Full Faith and Credit Act (FFCA), 28 U.S.C § 1738 (1954).
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Amendments to Chapter | made: September 7, 2003; February 8, 2005; March 16, 2005:
March 18, 2005; April 19, 2005; Aprl 18, 2007: November 17, 2007
Chapter 20- 24 adopted by Generel Assembly: April 23, 2005

Subchapter 24. Miscellaneous

Sec, 06.24.001 Rules Not Announced
See, 06.24.002 Savings Clause
Sec, 06,24.001 Rules Not Announced

Where this code does not expressly address a question, the court may issue any order to
accomplish substantizl justice.

Sec. 06.24.002 Savings Clause ‘

If any provision of this code is declared to be invalid, the remaining provisions shall not
be affected,
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Tribal Child Support Unit
Policy and Procedures

[. PRO INFORMATIO

A, Program Goals and Objectives

CCTHITA Tribal Child Support Unit (TCSU) is motivated and dedicated to bettering the
futare of our children, CCTHITA children not receiving suppert from the non-custodial
parent is intolerable. It has always been CCTHITA priority to strengthen Tribal families.
The TCSU will concentrate on parent/child relationships, father initiatives, and
strengthen families. Our children will not be just another case. TCSU staff gives children
the utmost respect and confidentiality during case management and strives to connect
children with the care and resources of both parents.

B. Jurisdiction

CCTHITA is a sovereign nation, The statutes of the CCTHITA govern the tribe's
operations. The CCTHITA Tribal Court is vested with the fullest Jurisdiction permissible
under the Constitution of CCTHITA Article 1, including but not limited to:

a. Members of CCTHITA,
b. Consent to the jurisdiction of the Court by perticipating in the proceedings
unless participation is for the purpose of contesting jurisdiction.
c. For purposes of enforcement, employees of the Tribe, its entities and
business operations.
d. Those who are parents of children who are members or are eligible for
membership in the Tribe.
e. Those who have duty to and failed to support a child who:
» Is a member of a CCTHITA or
» Received TANF assistance from the tribe.

CCTHITA TCSU I
Policy & Procedures 1/9/2007
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C. Service Population and Services

1) CCTHITA TCSU provides services io 25,000+ members of the Tlingit and Haida
Tribes {16,000 members reside in Southeast Alaska, with the remainder residing in other
regions of Alaska or the lower 48 states), Each tribe has its own distinct culture,
language and traditions. Over 39 percent (6,200) of this total service population lives in
the Junieau area, with the remaining 61 percent (9,800) residing in the various rural
villages throughout the region.

2) Services under CCTHITA TCSU will emphasize “Children First”. CCTHITA whole
heartedly believes that “Children can count on their parents for the financial, medical and
emotional support they need to be healthy and successful” (Vision of the Future QCSE
2005-2009 Strategic Plan). A legal and emotional relationship between parents and
children is essential for children to be successful. Services provided will be proactive to
ensure child support is paid timely and consistently to prevent accrual of unpaid child
support. CCTHITA TCSU will provide the following services:

a. Establish paternity: TCSU will attempt to establish paternity by
providing the oepportunity for the father to voluntarily acknowledge
paternity.

» Contested paternity cases require the child and all parties
involved to submit to genetic tests upon the request of any such
party, if the request is supported by a sworn statement by the
party.

¢ TCSU need not establish paternity in any case involving incest
or forcible rape or any case in which legal proceedings for
adoption are pending; it would not be in the best interest of the
child to establish patemity.

e Paternity establishment has no effect on Tribal enrollment or
membership.

b. Locate Non-custodial Parent services: The TCSU will attempt to locate
custodial or non custodial parents or sources of income and/or assets when
location is required to take necessary action in a case, The TCSU will use
all sources of information and records reasonably available to locate
custodial or non custodial parents and their sources of income and assets.

¢. Establish child support orders: The TCSU shall comply with the
statutes and faws of Tribe when making determinations that affect the
establishment of support obligations.

» All initial child support orders will be established by a Judge in
Tribal Court according to Tribal Child Suppert Schedule
Standards for Determining Support Obligations. Only new
child support establishment orders, transferred case orders, and
contested orders will be brought forth to 2 Tlingit & Haida
Tribal Judge and Tribal Court for establishment,

CCTHITA TCSU 2
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d. Review & modify child support orders: Review and modification of
orders not contested will be determined by the Magistrate and not by a
Tribal Judge Court. 7

e. Enforce child support orders: Enforcement includes income
Withhoiding and Criminal Sanctions. Willful failure to comply with a
CCTHITA Child Support Order may also be punishable as a criminal
offense under the provisions in CCTHITA Tribal Criminal Code. Lpon
issuance of a written order of execution, non-exempt real and personal
property may be seized and sold in a reasonable manner after notice to the
owner for payment of a delinquent child support obligation after it has
been adjudicated delinguent by the court,

3) Parties who need additional services may be referred to Tlingit and Haida
Employment and Training who work with tribally enrolled American Indians and/or
Alaska Natives that have their High Schoo! Diploma or GED, are residing within the
Service Delivery Ares of Southeast Alaska, and are Job Ready. Tribal members that
meet these guidelines may apply for the following program services:

a. Adult Basic Education (ABE) - Allows Tribal members assistance while
obtaining their GED through the Southeast Regional Resource Center.

b. Adult Vocational Training or Classroom Training (AVT & CRT) -
Allows tribal members up to 24 months of training in a vocationzl fieid of
study and provides financial assistance while in training. Also provides
financial assistance to tribal members interested in attending short-term
Classroom Training courses that will enhance a tribal member's ability to
obtain employment or advance in their career.

¢. Higher Education (HE) - Offers scholarship grants to tribal members
enroiled to a University and seeking Bachelors, Masters and/or Doctorate
degrees,

d. Work Experience (WE), On-The-Job Training (OJT), and Tribal
Work Experience Program (TWEP) - Allows tribal members with
limited job seeking skills and work experience to gain actual experience
under a training contract with an employer for up to 500 hours under WE
and TWEP and up to 1000 hours under OJT and TWEP.

e, Employability Assistance (EA) - Provides financial assistance for tribal
members while searching for employment or enrolled in a training
progeam.

f, Child Care (CC) - Provides assistance to tribal members in need of
childcare.

g Child Care Quality bmprovement - Helps Native childcare providers
with training, offers educational and safety equipment, and access to the
progsams toy lending library and may provide assistance to Child Care
Providers.

h. S.E. Alaska Tribal Veterans - Offers assistance to tribal members that
are veterans in need of receiving Veterans Administration Benefits.

CCTHITA TCSU 3
Policy & Procedures 1/9/2007
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i Youth Activities - Offers tribal youth between the ages of 14 - 21 with ten
(10) weeks of employment opportunities in the summer months usuaily
between fune and August. [f funds are available this program may
provide tribal members with scholarships to attend educational
enhancement and leadership training activities,

4) Additiona! department referrals to Head Start, Tribal Family and Youth Services
{TFYS) will be made on an individual bases and as needed, Programs available
include:

a. TFYS General Assistance (GA) -~ Provides assistance to tribal members
who are not work ready due to not having & HS diploma or GED, oras a
result of {lIness,

b. TFYS Indian Child Welfare Act (ICWA) - The program protects and
maintains the integrity and rights of Native children, their families and
tribes. The program ensures the best interest of children is protected if
removal of a child from their home by a State CPS agency becomes
necessary. '

¢. Low Income Home Energy Assistauce Program (LIHEAP) ~ this
program ig available to low income families to offset energy costs.

d. Raymond Paddock Jr. Medical Fund (RPMF) ~ Available to tribal
members who have unmet needs generated by major illnesses. The
amount varies based an the nature of the medical need with the maximum
amouri of 3200.

¢. Youth Leadership — Program that supports youth and families involved
in the Juvenile Justice System ta divert youth from entering and from re-
offending.

f. Elder Caregiver — Program to increase the level of access to caregiver
support services for the Native elderly within Central Council’s service
area

g Elder Emergency Services- Provides emergency financial assistance to
Tribal members 65 years of age and older who have urgent personal needs
due to disastrous events such as fire, death, or illness.

D). ASministrative Structure

1) The Tribal Child Support Unit is under the Employment & Training umbrella of
CCTHITA. The TCSU Program Manager will have the primary responsibility of assuring
the day-to-day operation of the agency and supervision of staff.

2) The TCSU Specialists will be primarily responsible for day-to-day case management.

3) The Administrative Office Leader will be responsible for the day-to day support
duties, including initial contact with clients, reviewing applications, setting up
appointments and files.

CCTHITA TCSU
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4) The TCSU Specialists will be responsibie for receiving, paying, and reconciling Child
Support payment in coordination with the CCTHITA Finance Department.

5) Tribal Chiid Support Unit job descriptions are available from CCTHITA Human
Resources Department and on file in the TCSU Staff Directory.

II. RIGHTS AND RESPONSIBILITIES

Tribal Child Support Unit employees, as members of CCTHITA staff, will place the
welfare of our clients and their families in matters affecting them above all other
concems. To this end, we will deliver kind and humane service to ali in our care
regardless of race, creed, age, or sexual preference.

A. Standard Tribal Employee Policy & Procedure

1) We will not deliberately do harm to a client, cither physically or psychologically. We
will not verbally assault, ridicule, attémpt to subjugate or endanger a client, nor will we
allow other clients or staff to do so.

2) We will urge changes in the lives of clients only in their behalf and in the intercat of
promoting their self-sufficiency. We will not otherwise press them to adopt beliefs and
behaviors which reflect our value system rather than their own.

3) We will remain aware of our own skills and limitations, Since clients and former
clients may perceive us as an authority and hence overvalue our opintions, we will attemnpt
never to counsel or advise them on matters not within our arez of expertise. We will be
willing to recognize when it is in the best interest of our clients to refer them to another
program or individual.

4) We will not engage in any activity that could be construed as exploitation of clients for
personal gain, be it sexual, financial, or social. We will not attempt to use our authority
over a client in a coercive manner to meet our own ends. We will not promote
dependence on us, but help clients to empower themselves.

5) We understand and agree to defend both the spirit and letter of CCTHITA policy of
client rights and to respect the rights and views of other staff members.

6) We understand thet a client relationship does not end with a person’s leaving the
program. We will recognize the need to conduct any subsequent relationships with
former clients with same concern for their well being that is acknowledged above.

7) In our personal lives, we will serve a responsible role mode] for clients, staff, and
community.

(C'CTHITA TCSU 5
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8) We will accept responsibility for our continuing education and professional
development as part of our commitment to providing quality care for those who seek our
help.

9) We understand that if we disagree with established rules of conduct, policies, or .
practices, we carn express our concern through the problem resolution procedure which
can be found in the Employee Handbook.

B. Confidentiallty

The TCSU follows the CFR §309.80 safeguarding procedures for 2 Title [V-D program
which includes safeguarding procedures:

a. Safeguards against unauthorized use or disclosure of information relating
to proceedings or actions to establish paternity, or to establish, modify or
enforce support.

b. Prohibits against the release of information on the whereahouts of one
party or the child to another party against whom 2 protective order with
respect to the former party or the child has been entered,

c. Prohibits against the release of information on the where about of one
party or the child to another person is the Tribe has reason to believe that
the release of the information to that person may result in physical or
emotional harm to the party or child.

d. Any information defined as confidential by law or regulation will be heid
confidential by TCSU.

e. All TCSU employees are required to sign a confidentiality cath as a
condition of employment. Employees who improperly use or disclose
confidentia] information will be subject to disciplinary action, up to and
including termination of employment and legal action, even if they do not
actually benefit from the disclosed information,

f. Outside agencies, organizations or business who voluntarily or
inadvertently disclose TCSU information will be subject to disciplinary
action, up to and including legal action.

. Disclosure of Information

1) Information to Law Enforcement. TCSU may provide confidential information to law

enforcement under the requirements of the Personal Responsibility Act. We will provide

the name and address if a Law Enforcement Officer provides the name and social security
number and specifies that:

a. Theclient is a fugtive felon or;

b. A probation or parole violator (as defined under state law} and:

c. That the location or apprehension of such a felon is within the law
officer’s duties.

CCTHITA TCSU 6 6173
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2) 1V-D Agencies: The disclosure of personal information received by or maintained by
TCSU is limited to purposes directly connected with the administratien of the program
which ailows for the sharing of information with other 1V-D programs under the
guidelines of CFR 309.120.

D. Client Responsibilities

All TCSU parties have a right to be informed of their rights and responsibilities
pertaining to services provided by TCSU Program.

a. To actively participate in your TCSU case:

e To stay in contact with your assigned TCSU Specialist.

¢ To inform your TCSU Specialist within 7 working days of any
changes or challenges you may face regarding your TCSU arder or
case.

e To amive on time for your appointments with your TCSU
3pecialist.

« To cail your TCSU Specialist when you cannot keep your
appointment within 24 hours to reschedule your appointment.

« To fulfill all actions agresd to on your TCSU case/order.

b. To hand in all required paperwork/payments:
= Monthly support orders; :
e Report of change forms;
s And other forms or documents as necessary to maintain or adjust
your child support order or to determine other service needs.

¢ To fully disclose all information available and cooperate fully with request
of TCSU staff. Failure to provide truthful information that result in fraud
may result in suspension or termination of other program benefits.

E. Client Rights/Internsl Complalnts Process

Administrative Client Appeal Process: Clients who have been denied services, or have
received a reduction of services, have the right to file a written appeal by following these
procedures. Decisions affecting clients are made based on a review of program policies,
procedures and the required official documentation.

STEP 1-Client: A client has ten (10) working days from the date of receipt
of decision to submit a written appeal to the Program Supervisor or his’her
designee. A client outside of Juneau must have their written appeal
postmarked to the Program Supervisor within ten (10) working days of receipt
of a decision.

CCTHITA TCSU 7
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STEP 2-Program Supervisor: The Program Supervisor or his-her designee
in consultation with the Program Manager will make every effort to review
docurmnentation and make a decision in the shortest amount of time possible
{not to exceed 2 working days)h

STEP 3- Appeals Committee: A client not satisfied with the Program
Supervisor's or his'her designee’s decisions may make a request to the Office
of the President to have their appeal reviewed by the Appeal Committee. A
client must complete Step | before the Office of the President will consider a
referral to the Appeals Committee.

= The Appeals Committee will review appeals within two (2)
working days of receipt.

« The client will be notified of the Committee's decision within
one (1) working day after the date of its meeting.

o All derisions of the Appeals Committee are final.

111. CASE PROCEDURFS

TCSU believes that consistent assistance from one point-of-contact will avoid gaps in
services to the client and ensure accountability of its employees. Some areas of child
support services are more complex and are best served by specialization in that area,

A. Intake

TCSU Administrative Office Leader — The TCSU Administrative Office Leader shall be
available during regular TCSU business hours to meet with clients. The TCSU Office
Leader shall:

a. Provide an application and supporting information to everyone that
requests an application and assist the client to understand the application
questions and procesa.

Review applications for compieteness and accuracy.

Pre-interview clients and schedule interview with TCSU Specialist.
Create application files and forward to TCSU Specialist.

Mail comrespondences to clients,

Receive CS payments and prepare bank deposits and transmittals,

meoa
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B. Assignment of Cases

1) Once appropriate intake has been performed, a client shall be assigned to a TCSU
Specialist. The client shall remain on the caseload of the assigned Specialist unless a
conflict of interest arises or a client files and wins a grievance against his or her

Specialist,

1) TCSU Specialist - Provide comprehensive child support services to children,
custodial parent, and non-custodial parent by performing advanced level of case work
including but not limited to investigations, financial negotiations, and collection services.
The TCSU Specialist shall:

e Ew o

Interview clients and identify the TCSU services available.
Provide case management and activity tracking.

~ Calculate child support obligations and debts; initiates appropriate”

collection actions; negotiates repayment of child support debts.

Provide educational opportunities for clients and communities on TCSU.
Assist client with an appropriate [V-D application that other tribes or a
states may require.

Record and track collection and disbursemeants.

Generate annual and quarterly requived child support reports,

Develop statistical reports for TCSU staff.

Reconcile accounts and calculate arrears due,

Produce and mail monthly and/or quarterly statements to the non-
custodial parent and custodial parent.

3) Paternity/NCP Specialist. The purpose of this position is to process paternity cases.
This includes, but is not limited to interviewing custodial parents, locating potential
fathers, making referrals to the attorney, making court appearances, and testifying in
court. The TCSU NCP Specialist shall:

Interview clients and identify the TCSU services available,

Provide case management and activity tracking.

Calculate child support obligations and debts,

Provide educational opportunities for clients and communities on
TCSU.

Assist client with an appropriate IV-D application that other fribes or a
states may require.

Review paternity application and interview custodial parent
Coordinate and process paternity tests for determination of parentage.
Locate parents.

Process serving.

Draft paternity judgment in conjunction with the Child Support
Attomey,

k. File all original court documents and genstic test results with the
court.
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5) TCSU Deputy Manager. Assist in planning, directing, coordinating all program
activities; acts on behalf of the Manager during his/her absence; and supervise the day to
day operations of Specialists. The TCSU Deputy Manager shall:

a. Provide training to staff.

b. Review collections actions and arrcars due.

¢. Review applicable accounts and quarterly statements of non-custodial
parents and custodial parents.

d. Serve as a resource on federal, state, and tribal rules for TCSU.

e. Coordinates efforts with other child support agencies to establish, enforce
and monitor child support cases.

f.  Supervise Child Support Specialists

6) TCSU Attorney. The TCSU attorney will provide legal services and representation
to Tlingit & Haida Tribal Child Support Unit. The TCSU Attomey shall;

& Review foreign order from another tribe or state pursuant to the Family
Responsibility Act and the principles of FFCCSOA.

b. Determine if conflict of Interest exists.

¢. Review modifications to existing legal documents, case files, stipuiations,
and orders for court.

d. Initiate legal actions to establish patemnity and/or child support orders
under guidelines set by tribe.

e. Prepare legal documents, maintain court schedule, arrange service by
publication, appear in court, and

f. Assist with Specialists’ preparation of court orders for all child support
cases when requested.

g Negotiating stipulations Draft stipulations and judgments related to
paternity. '

C. Cross-training

Cross traning wiil provide TCSU staff members with the knowledge of each staff's
duties, procedures, protocol, and required documents and forms. Cross training 1s also
essential to educate and train staff from the Department and the Courts to ensure 3 “one
stop” shop for services for TCSU clients.

YT
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4. Each staff member of the TCSU shall be cross-trained on the duties and
responsibilities of TCSU Specialists.

b, TCSU Specialists shall be cross-trained on positions that atYect his or her
ability to perform their respective duties and responsibilities.

c. All TCSU staff shall participate in cross-training within the Department,
other Tribal Departments and the Court, as the Program Director deems
necessary to providing holistic services that support families.

D. Conflict-of interest

1) Employees have an obligation to conduct business within general tribal protocol that
prohibits actual or potential conflicts of interest {Contact the Human Resources Manger
for more information). These procedures address conflicts of interest specific to the
TCSU.

2) TCSU Specialists or other staff shall not perform work on a case that involves a
family member (parent, gibling, uncle, aunt, niece, nephew, son or davghter).

3) TCSU Specialists or other staff shall not perform work on a case that involves a
farnily member, as defined above in suhsection (1) if the relationship is established by
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4) Close, long-term friendships, or family associations, may also be considersd a
conflict-of-interest if:

a. The relationship is on-going and regular; and
b. The relationship extends to more than one member of a family.

E. Case Records

1) The TCSU will maintain child support records necessary for proper and efficient
operation of the program including financial and statistical reporting. Each TCSU staff
shall maintain & basic system by which their current activities and status of each
individual case can be reviewed by TCSU management or other staff.

2) Case management and activity tracking system.

a. An original application for services shall be identified by the
petitioner/respondent’s last names, first initial, and suffix and the year.
(Example: Horse,E Ir/Olsen,S-07).

b. An application for services shall not be assigned to a Specialist, or
assigned a case number until Intake has completed all of the required

actions.
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¢. When a case requires action to establish paternity, and the client has
cleared the intake process, the case shall be identified with a flag and
forwarded to TCSY Specialist,

d. Foreign orders shall be identified by the petitioner/respondent’s last
names, first initial, and suffix and the year. (Example: Horse,E JriOlsen, $-
07).

e. A change in custody does not alter the identifiers for a case. Once an
internal number is assigned, the number remains the same for the life of
the case.

f.  TCSU Specialists shall determine whether a IV-D case already exists for
the parties (child, mother and father) if another case already exists for all
parties, same CP, NCP, and child then the existing case will continue to
be processed. The new referral will be closed with no new physica! case
file being made, and a notation made to that effect.

3) TCSU staff shall organize their caseload in the following manrer:

a. First, by current action, until complete, and then the next required action:

b. Second, by due date for the next activity;

c. Finailly, alphabetically within each of the above sub-categories, unless the
original petitioner is the subject of the action.

F., Case files by section

TCSU staff shall maintain all case file information in the electronic format provided by
the Tribe. Hard-copy information shall be maintained in six part folders as follows:

1) Section:

a. Application for child support services, client rights form and
supporting documentation, and waijvers.
b. TCSU Specialist notes and recommendations.

2) Section II:

2. Copies of correspondence ta or fram the TCSU to a custodial or non-
custodial parent, a third party custodian.

b. Copies of comrespondence to or from the TCSU to a third party of interest
such as a lawyer, tribal or state department or agency that provides
financial assistance, or any other third-party that has legal standing in a
case,

3) Section II;

a. Records on location attempts to locate the non-custodial or custodial
parent and their assets,
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4) Section IV

2 Records of what has been done to establish paternity, establish and
modify support obligations, and the enforcement ot support obligations.
b. Paternity establishment actions.

5) Section V:

3. Original paternity and support orders, modifications to support orders and
income withholding orders.
b, Documentation of process of service.

6) Section VI:

a Records on the debts owed by a payer, including but not limited to current
support obligation, custodial arrears, current TANF, TANF arrears,
birthing expenses, current health care, child care, and any other debts
identified by the a Tribel Court order pursuant to tribal law.

b. The amount and frequency of payments.

The date and source of payment collection for obligations.

Records on the distribution of payments received by the TCSU for each

client.

p o

G. Records

1) The TCSU will keep all statistical, financial, and other parties records necessary for
reporting and accountability requirements. Reports are available and printed out every
month and whenever requested to review the amount of child support paid by each non-
custodial parent, whom it was paid te, the amount(s) paid, the dates of and how the
payment was made.

2) The TCSU will maintain records required under CFR 309.85 for the proper and
efficient operation of the program, including records regarding:

Applications for chifd support services.

Efforts to locate non-custodial parents.

Actions taken to establish paternity and obtain and enforce support.
Amounts owed arrearages, amounts and sources of support collections,
and the distribution of such collections.

[V-D program expenditures.

Any fees charged and collected, if applicable.

Statistical, fiscal, and other records necessary for reporting and
accountability required by the Secretary.

Retain records for three years as required under 45 CFR 74.53.

an o R
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IV. IDENTIFYING APPROPRIATE ACTIQONS

A comprehensive intake and interview process is key to the successful delivery of TCSU
services, This will ensure that all services that are available to the family, or an individual
parent on behalf of their children, are identified and the parent or child receives the
services they are eligible to. The TCSU shall assist any client that does not have the
financial, technological or practical means by which to obtain and submit requested
TCSU application information.

A, Applications

1) The Client with assistance of the Administrative Office Leader will determine which
of the following services meet their needs;

2. Establishment of paternity, when patemnity has been acknowledged or
determined;

Establishment and/or modifications of child support orders;
Enforcement of child support orders; '
Location of person or assets of person responsible for child support;
Inquiry if an existing child support order exits,

pangc

2) If the IV-D program has sufficient information, and the referral is appropriate, the
TCSU may proceed with the next action without the need to interview the CP.

3) The TCSU will charge an application fee of $25.00 for all Clients unless the Client
and/or respondent meet one of the following:

a. It is an intergovernmental request for assistance from another IV-D
Program.

A parent is receiving TANF, foster care, or Medicaid.

The Client makes less than 125% of the Federal poverty jevel.

The parent's income or assets are limited to SSI/SSA benefits.

Shared or split-placement placement arrangements that have been in place
for 3 or more years,

o an o
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B. Referrals

Referrals received from the Tribe’s, another state, or tribal IV-A program, the 1V-D
program shall assign a case number unless there is insufficient information to proceed.

2. The assigned TCSU Specialist shall follow-up with the requesting [V-A
program to obtain additional information.

b. Upon receiving the necessary information, the assigned Specialist shail
work the case under the guidelines and timelines provided in this Policy
and Procedure manual.

¢. TCSU shall determine if another jurisdiction has a pre-existing court order
oriV-D case.

d. If the action being requested is based upon an order of another
jurisdiction, the requesting [V-D program must submit all information
necessary for the Court to make to detesmine a valid order pursuant to the
Federal Full Faith and Credit for Child Support Orders Act (FFCCSOA).

e. A request for assistance from another IV-D program shall be promptly
served as if it were an application for services from an individual made in
a TCSU office and be processed pursuant to these TCSU policy and
procedure. .

f. Ifit is determined that the assistance being requested by another [V-D
program is not one of the services provided by the TCSU in its program
plan, the requesting party shall be immediately informed.

C. Domestic Violence

When a client alleges, or demonstrates that there are domestic violence (DV) issues
between the CP and NCP, the client must complete the “Affidavit and Request for
Address Confidentiality” and sign it before a notary or a witness, and return it within 30
days. The TCSU Specialist will then flag the case with a DV marker. Once a case has
been flagged with a DV marker, the TCSU is prohibited from releasing information on
the whereabouts of the client and the child if the release of such information may result in
emotional or physical harm.

a. The Administrative Office Leader and/or Specialist shall make a referral
to an outside domestic violence agency if the client is not already
receiving domestic violence services.

0. Jurisdiction

If the Administrative Office Leader/S pecialist knows right away that the case is not
within the Court’s jurisdiction, they will determine which state or tribe TV-D program
would be the appropriate jurisdiction and assist the person to complete other IV-D
application packet. '
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E. Verifying application documentation and information.
The Administrative Office Leader and/or Specialists shall ensure that:

Identifying information is complete for the mother, father and child.
Financial information and assets are identified for mother and father.,
Copies of official documents are obtained,

Waivers and other supporting forms are compieted and signed.

If applicable, the Affidavit and Request for Address Confidentiality form
is completed.

o ®
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F. Identifying intra-tribal services and appropriate referrals

1) After making an assessment for TCSU purposes, the TCSU Specialist shall identify
arty other needs of the mother, father or child that are barriers to emotional or financial
support, or that can support the child or the family's standard of living.

2) The TCSU Specialist shall assist the client with completing an eppropriate referral
application and ensure that the client has contact information necessary to schedule an
appointment with the appropriate tribal agency.

3) If the Tribe cannot provide a necessary service but such services are available through

the State or other agencies, the TCSU Specialist shall ensure that the client has contact
information necessary to schedule an appointment with the appropriate agency.

V. LOCATE

The TCSU must utilize all resources and avenues to locate a parent, or their assets, when
the location of the parent, or their assets, is necessary for further action by the TCSU or
another tribal or state IV-D program.

Once a case is opened, the program is required to use available federal, tribal, state and
local sources to locate the non-custodial parent, The department must access al}
appropriate locate sources within 60 calendar days of determining location efforts are
needed, and ensure that location information is sufficient to take the next appropriate
action.

2. When it is necessary to locate 2 custodial parent, the actions required by
this section must be taken,

b. When it is necessary to locate assets for either the custodial parent or agn-
custodial parent, the actions required by this section must be taken,
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‘A. Custodial Parent Assistance

{) If location of the NCP is necessary, the most valuable step is to interview the Custodial
Parent (CP). The CP shall be intormed of his or her affirmative duty to cooperate with
the TCSU and the consequences for non-cooperation and or providing false information.

2) If an additional interview is necessary, ask the CP if he or she has access to original
documentation of the tollowing:

Income tax records;

Bank/financtat institution monthly statement;

Old driver’s license;,

Military records;

Name, address, telephone number of friends or relatives;
Names of previous employers or old check stubs;
Insurance records;

Vehicle registration; or

Enrollment information,

mER MG RD TP

B. Resources
Appropriate location resources include, but are not limited to:

Relatives and friends of the absent parent;

U.S. Postal Service,

Current or past employers;

Telephone, cable or utility companies;

Unions; associations, or fratemnal organizations, such as Eiks Club, Moose
Lodge, Lions Club, Shriners, Veterans of Foreign Wars, tribal
associations, professional associations;

Financial institutions and referetices;

Federal, State and Tribal agencies and departments, as authorized by law,
including those departments that maintain records of public assistance,
wages and employment, unemployment insurance, income taxation,
driver's licenses, vehicle registration, and criminal records.

State Parent Locator Services;

Police, parole, and probation records;

City directories;

The current tribally approved TCSU list of internal resources.

e popop
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C. Locate steps

Not all resources need to be utilized or all activities will be necessary when taking a
locate action. However, it is necessary for the Patemity/NCP Specialist to verify certain
information as follows:
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a. The Specialist shall confirm the NCP, or when appropriate, the CP's
current employer,

b. The Specialist shall perform a postal trace prior to referring a case for
process of service,

¢. When a financinl asset, other than regular income from ap emplover, is at
issue, obtain original certified documentation of the asset.

d. Perform locate only services for other [V-D program.

D. Frequency of locate attempts when unable to lacate

1) When resources and activitieg provided in this Policy and Procedure manua] have been
taken, the Paternity/NCP Specialist may still be unabie to locate a person or their assets,

2) When attempting to locate a person, and that person has not been located, the
Paternity/NCP Specialist must periodically review as new information becomes available
or at least once a year to verify information is still current,

2. The Specialist must seek new identifying information and documentation
from all resources.
b. The Specialist must utilize all locate resources and activities.

3) When locating a person’s assets, the Paternity/NCP Specialist need not review locate
efforts unless new information is received.

YI. PATERNITY ESTABLIS

The TCSU shall follow applicable tribal law and policy, including the Family
Responsibility Act and Civil Due Process.

2. The TCSU Specialist will refer paternity matters to Patemnity/NCP
Specialist,

b. A paternity interview with the mother of the child will be conducted by
the Paternity/NCP Specialist.

c. An affidavit of paternity will be completed and signed by the mother,

A, Vojuntary acknowledgement

1) When receiving a request to establish paternity the TCSU shall provide the alleged

father with notice of his right to voluntarily acknowledge paternity,
2) The TCSU notice shall send a notice to the elieged father within 20 days of receiving

the case assignment and the notice shall contain the following information:
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a. Name of the mother and chiid,

b. That based upon the-mother's allegations, the TCSU has found that there
is a rensonable possibility that he may be the father:

c. Include copies and instructions of the tribally approved forms for
voluntarily acknowled ging patemnity,

d. Inform the alleged father of the assistance he can receive from the TCSU;
and

e. Inform the atieged father that failure to respond to the notice will result in
legal action,

3) The TCSU shall provide atleged father assistance in completing voluntary
acknowledgments form, including:

a. Reviewing the rights and responsibilities of paternity;
b. The legal timeline for rescinding the voluntary acknowledgement;
¢. Ensuring the form is complete and accurate; and

filing of the voluntary acknowledgement form.

4) Under any circumstance, the TCSU shali have 10 days in which to file a voluntary
acknowledgment form, or other document with the State of Alaska, or in the case of 2
referral, provide documentation to the requesting agency, from the date that the form or
documentation has been corpleted by the TCSU.

B. Registration of paternity established by tribal custom

The TCSU may recommend that the Court recognize a paternity that has been established
by the tradition or customs of any member tribe of CCTHITA.

a. TCSU shall document that the alleged father knowingly and voluntarily
participate in the tradition or custom and that the alleged father’s extended
family, extended family, or clan supported the tradition or custom.

b. TCSU shall request that the mother and father complete the voluntary
acknowledgment form which will be filed with the State of Alaska.
e If the parents do not wish to voluntarily complete the necessary
State of Alaska or other state statistical forms, TCSU shall
schedule a hearing with the Court to determine paternity.

C. Geuetic testing

Any party may request, and the TCSU shall provide genatic testing, at any time during
the paternity establishment process. When paternity has been established by another tribe
or state pursuant to its civil due processes and appiicable paternity laws, the TCSU is
prohibited from providing genetic testing. If the conception of the minor child in the case
was the result of forcible rape, involves incest, or for another reason would not be in the

o
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best interest of the child, or when adoption proceedings are pending, the TCSU is not
required to proceed with paternity establishment

1) Any party may voluntarily submit to genetic testing,

a. When the parties voluntarily submit to genetic testing, no notice is
required and the TCSU shail perform genetic testing immediately.

b. If a parent is deccased genetic testing may be done on next of kin.(kinship
draw),

2) Once it has been determined that genetic testing is appropriate, within 10 days
the TCSU shall schedule genetic testing for the parties by sending a notice
that includes:

a. Names of the parties, inciuding the child;

b. Date, time and location for the genetic testing;

¢. Inform the parties of the necessary documentation that must be brought
for identification purposes; and

d. Inform the parties that failure fo respond to the notice will resuit in legal
action.

J) In a contested case, a request for genetic testing must be supported by a sworn
statement from the mother that alleges reasonable facts for the possibility of requisite
sexual contact or a statement from the father establishing a reasonabie possibility of the
nonexistence of sexual contact between the parties,

a. Upon determination of the Court, the TCSU will coordinate an Order for
Genetic Testing, signed by the Tribal Judge to collect genetic samples,

b. [fthe alleged father is found not to be the biological father, the case wiil
be dismissed and the mother will be re-interviewed and the paternity
procedure repeated with the newly identified alleged father.

4) TCSU staff will notify both parties of DNA test results in writing within five days of
receipt.

5) The TCSU shall maintain a contract for genetic testing with an accredited laboratory at
all times and train appropriate staff to perform buitacal-swabs,

a. TCSU may request the mother, the father, or both to repay any genetic
testing costs incurred by TCSUJ,
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D. Default judgment order

Before a default judgment is ordered the following process of service must cccur:

a. The NCP Specialist or designee has attempted personal service at the
potential father's tast known address or current employer, at least three
times; and

b, The NCP Specialist or designee has mailed the Summons and Petition to
the potential father's last known address by certified and regular maii; and

¢. The NCP Specialist or designee has published the Summons ina
newspaper that is located in the community of the potential father’s last
known address.

E. Enrollment

The TCSU shall provide all parties that request paternity establishment services, whether
by voluntary acknowledgment, traditional or custom, genetic testing or by court action,
information on enrolling an eligible Indian child.

1) Any party thet makes an inquiring about the paternity services that TCSU provides,
submits an application for paternity services, or is an alieged father, shall receive a copy
of the basic CCTHITA enroliment package.

2) In conjunction with providing assistance in completing vital statistics documents, the
TCSU shall assistant the parent of an Indian child with completing an enroilment
apptication.

a  If the child is not eligible for enroliment in CCTHITA, or.one of its
member-tribes, the TCSU shall assist a parent of an Indian child by
obtaining contact information from a tribe that the child may be eligible
for enrollment.

3) When the Court has provided for proof of enroliment as part of a support obligation,
the TCSU shall provide 90-days of review and oversight of the required process.

4. TCSU shall provide zil the referral and patemity services provided for in
this Policy and Procedure manual to the parties during the 90 ~day period.
b. After 90-days, TCSU shall file a summary report with the Court.
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VIEL CHILD SUPPORT ESTABLISHMENT

A. Stipulated Agreements

A child support obligation can be either established by stipulated agreement or through
the tribal court process.

1) A stipulated agreement can be done any time prior to the date of the hearing; the
parties may enter into a stipulated agreement on the level of child support obligation.

2) The signed voluntary agreement shall be submitted to the CCTHITA Tribal Court for
approval and enforcement after the Court approves the agreement, it shall be filed with
the Clerk of the Tribal Court with a statement that it shail have the same force as an order
issued by the Court. The obligation of the non-custodial parent to pay child support shall
commence on the date that the stipulated agreement is filed if there is 2 prior TANF case
the arrears by be calculated. (Family Responsibility Sec. 10.03.003)

B. Determining Support Obligations

Tribal Child Support Schedule Standards for Determining Support Obligations will be
used to determine the monthly child support obligation. If the custodian of the children
was receiving a TANF grant for the child, child support will be assessed according to the
obligor’s income and not the grant amount. Compieted application for services is
required to establish a child support obligation,

1} The purpose of the Tribal Support Schedule Standards for Determining Support
Obligations is to:

4. Establish an adequate standard of support for children; subject to the
sbility of parents to pay;

b. Make support payments equitable by ensuring consistent treatment of
individuals in similar circumstances; and

¢. Improve the efficiency of the court process by promoting settlements and
providing guidance in establishing Ievels of child support,

2) Determining Child Support Using the Percentage Standard. The TCSU schedule
provides for a review of the established formulas every four years to ensure that the
TCSU is responsive to children's needs and the earning capacity of non-custodial parents.
TCSU shall determine a parent's monthly income avaitable for child support by adding
together the parent’s annual gross income or the parent’s annual imputed income, and any
other assets of the parent, and dividing that total by 12. Except as otherwise provided for
in TCSU Schedule 1, the percentage of the parent’s monthly income available for child
support or adjusted monthly income available for child support that constitutes the child
suppert obligation shall be:
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16% for one child;

23% for two children,

27%, for three childrem;

2994 for four children; and

3294 for five or mare children.
Increases | % for each additional child

o AN oR

C. Determining Income Modified For Expenses

1) In determining a parent’s monthly income available for child suppott TCSU will adjust
a parent's gross income, if not already accounted for under another section of the TCSU
Schedule, as follows:

a. Adding wages paid to dependent household members.

b. Adding income that meets the criteria in TCSU Schedule 1.02(a) and that
the court determines is not reasonsbly necessary for the growth of the
business.

¢. Reducing gross income by the business expenses that the court determines
are reasonably necessary for the production of that income or operation of
the business and that may differ from the determination of allowabie
business expenses for tax purposes.

d. Mandatory union or professional dues necessary to maintain current
employmient or employment int the payer’s filed of expertise.

e. Court ordered spousal maintenance to the extent actually paid.

f Normal business expenses and self-employment taxes for self-employed
persons.

g. Reducing gross income based on benefits received by a child under USC
402 (d) based on a parent’s entitlement to federal disability or old-age
insurance benefits under 42 USC 401 to 433 by subtracting one-half of the
amount of the child's social security benefit. In no case may this
adjustment require the payee to reimburse the payer for any portion of the
child’s benefit, (clarify credit for current support only not arrears)

2) The burden of proving the legitimacy of any of the above adjustments is on the party
claiming or requesting the adjustment.

D. Determining Imputed Income

1) When the income of a parent is less than the parent’s earning capacity, or is unkaowan,
TCSU and the court may impute income to the parent at an amount that represents the
parent's ability to eam income. Factors that may be considered include:

a. The parent’s cducation, training and recent work experience.
b. Earnings during previous periods.

c. The parent’s current physical, emotional and mental health.
d. The availability of work in or near the parent’s community.

£
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2) If evidence is presented that due diligence has been exercised to ascertain information
on the parent’s actual income or ability to earn and that information is unavailable, the
TCSU shall impute to the parent the income that a person would eam by working 20
hours per week based on the minimum wage for the State of Alaska, or the Federal
minimum wage under 29 USC 206 (a)(!) if residing in another state

3} The TCSU and the court may impute income to a parent’s assets if its finds the parent
has ownership or control over any real or personal property, including but not limited to,
land, luxury vehicles, life insurance, cash and deposit accounts, stocks and bonds,
business interests, allowable worker's compensation, other personal injury awards, The
TCSU shall consider;

a. If the parent has diverted income into assets to avoid paying child support
and income from the parent's assets; or

b. The income is necessary to maintain the child at the standard of living
they would have had if they were living with both parents.

c. Expression of Ordered Support. The support amount shall be expressed ag
2 fixed sum based upon the TCSU Schedule and having taken into
consideration the provisions of this chapter and Title 10 that are applicable
to the payer’s income.

4) Rebuttable presumption. If the respondent contends that the CCTHITA Tribe's Child
Support Guidelines are unjust as applied to his or her situation, he or she must establish
this in a hearing before the CCTHITA Tribal Court or 2n administrative proceeding,

E. Determining the child support cbligation of a low income payer

1) The court may use a lower percentage amount than is provided in TCSU Schedule to
determine the support amount for a payer with & monthly income that is 125% of the
poverty guidelines for the State of Alaska, or the Federal level of poverty if residing in
another state, if the following apply:

a. The payer’s lack of available income is not due to his or her own actions;
and

b. The payer is working and providing to their full capacity for all of his or
her children,

2) The court may set an order at an amount appropniate for the payer’s total economic
circumstances. This amount may not be lower than five-percentage points of the
corresponding percentage for the total number of children as set out in TCSU Schedule
1.03.

3) When the Court orders an amount of support that is lower than the percentage required
under this Schedule, the department shall review the support oblj gation and the payer's
total economic cireumstances every 6 months, Ifthereisa substantial change in
circumstances, the department shall request a revision of the support obii gation.

uisl
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F. Determining the child support obligation of a high-income payer

The court may use a lower percentage amount than is provided in TCSU Scheduteto
determine the support amount for a payer with an annual income of 3150,000 or more.
The percentage shall not exceed the percentage required for the corresponding number
children of this Schedule.

a. If the custodial parent's income is 75 percent of the payer’s income, this
section shall not apply.

b. The court may require payment of the child's expenses, other than the
support obligation, based on available income that is greater than
$£150,000:

Birthing expenses.,

Heaith care expenses or private insurance,

Child care.

Unusual expenses for the child’s activities.

Travel expenses.

G. Expression of ordered support

The support amount shall be expressed as a fixed sum based upon the percentage
standards of TCSU Schedule 1,03 and other applicable calculations of TCSU Schedule

Chapter | and 2.

VIII, DEVIATIO OM THE STANDARDS FOR DE ING SUPPORT
QBLIGATIONS

Deviations from the Tribal Child Support Schedule for Determining Cbligations are
identified as follows:

A. In-kind support

In-kind support, although consistent with Tlingit and Hzida culture and tradition, in-kind
services are extremely difficult to monitor and guarantee, particularly as they relate to
issues of quantity, quality, and value. In-kind services shall be a set-off against a child
support obligation in those exceptional cases where full financial support is not possible.
In its order, the Court shall clearly specify in writing, the terms, standards, and
requirements for the delivery of in-kind services.

a. In-kind services, resources. Whenever a parent is able to provide
appropriate and acceptable in-kind services or resources such as fish,
game, firewood, clothing or other basic needs, for the support of the

{92

CCTHITA TCSU 25

UL A Y o e

EXC. 142



d.

child(ren), such services or resources may be applied as a set-off against
the future months support obligation if authorized by court order.
In-kind services, resources from extended family or community members.
Whenever extended family or community members are able to provide
food, clothing, shelter, or other basic needs for the child{ren), such
services or resources may be applied as a set-off against the next months
support obligation if authorized by court order.

Obtain three quotes of a business/venue that provides the same good or
service, from the area that Payer resides/works in and use the average
amongst the three quotes.

{f no quote is available, then request Elder’s Panel for recornmendation.

B, Serial payer

1) Applicability. This subsection applies only if the additional child support obligation
incurred by a payer is the result of a court order and the support obligation being
calculated is for children from a subsequent family or subsequent paternity judgment or
acknowledgment. A payer may not use the provisions of this subsection as a basis for
seeking modification of an existing order based on a subsequently incurred legal
obligation for child support.

2) Determination. For a serial-family payer the child support obligation incurred for a
maiital or non-marital child i a subsequent family as a resuit of a court order may be
determined as follows:

4. Determine the payer’s monthly income available for child support under

b.

c.

s. TCSU Schedule 1.01 (intro.);
Determine the order of the payer’s legal obligations for chiid support by
listing them according to the date each obligation is incurred. For a marital
child, the legal obligation for child support is incurred on the child’s date
of birth, For a non-marital child, the legal obligation for child support is
incurred on the date of application of service or application for TANF
assistance. For a non-marital child in an intact family, it is incurred on the
date of adoption or the date of the filing of an acknowledgement of
paternity. For a non-marital matemal child in an intact family, it is
incurred on the child’s date of birth;
Determine the first child support obligation as follows:
« [f'the payer is subject to an existing support order for that legat
obligation, except a shared-placement order under s. TCSU
Schedule 2.03, the support for that obligation is the monthly
amount of that order; or
¢ Ifthe payer is in an intact family or is subject to a shared-
placement order under s. TCSU Schedule 2,03, the support is
determined by multiplying the appropriate percentage under s.
TCSU Schedule 1.03 for that number of children by the payer’s
monthly income available for child support;
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d. Adjust the monthly income available for child support by subtracting the
support for the first legal obligation under subd. 3. from the payer's
monthly income available for child support under subd. 1.:

e. Determine the second child support obligation as follows:

s ifthe payer is subject to an existing support order for that-tegales=—"""
obligation, except a shared-placement order under s. TCSU
Schedule 2.03, the support for that obligation is the monthly
amount of that order; or
o If the payer is in an intact family or is subject to a shared
placement order under s. TCSU Schedule 2.03, the support is
determined by multiplying the appropriate percentage under s.
TCSU Schedule 1.03 for that number of children by the payer’s
monthly income available for child support;

f  Adjust the monthly income available for child support a second time by
subtracting the support for the second legal obligation determined under
subd. 5. from the first adjusted monthly income available for child support
determined under subd. 4;

g. Repeat the procedure under subds, 5. and 6. for each additional legal
obligation for child support the serial family payer has incurred;

h. Multiply the appropriate percentage under s. TCSU Schedule 1.03 for the
number of children subject to the new order by the final adjusted monthly
income available for child support determined in either subd. 6. or 7. to
determine the new child support obligation,

C. Shared placement

1) The shared-placement formula may be applied when both of the following conditions
are met:

a. Both parents have court-ordered periods of placement of at least 30%, or
122 days a year. The period of placement for each parent shall be
determined by calculating the number of overnights or equivalent care
ordered to be provided by the parent and dividing that number by 365. The
combined periods of placement for both parents shall equal 100%.

b. Each parent is ordered by the court to assume the child’s basic support
costs in proportion to the time that the parent has placement of the child.

2) The child support obligations for parents who meet the requirements of par. (a) May
be determined as follows:

a. Child Support is based on each parent’s income multiplied by the
appropriate percentage standard, multiplied by 150% {househoid
maintenance expenditures for each parent), muitiptied by the percentage of
time the other parent has with the children and then offsetting each
parent’s child support obligation against each other to determine child

support for the month,
G104
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3) It is essential to verity the placement periods prior to negotiating a stipulation or
scheduling the case for Tribal Court. Evidence of the placement should be a court order
or as an agreement of the parties in writing and submitted to the Tribal Court prior to the
hearing,

D, Split-placement Parents

Split-placement parents for determining the child support obligations, For parents who
have 2 or more children and each parent has placement of one or more bui not alf of the
children, the child support obligations may be determined as follows;

a. Determine each parent's monthly income available for child support under
5. TCSU Schedule 1.03.

b. Multiply each parent’s monthly income available for child support by the
appropriate percentage under 5. TCS1J Schedule 1.03 for the number of
children placed with the other parent to determine each parent’s child
support obligation.

¢. Offset resulting amounts under par. (b} Agninst each other. The parent
with a greater child support obligation is the split-placement payer.

E. Seasonal or non-recurring income

If the income of either parent is seasonal or non-recurring, the obligation may be set at a
lower amount than it otherwise would be, or it may be set on a schedule that varies the

amount at different times of the year.

F. Assistance Income

Social Services provided by a Tribe, State or other agency, Whenever the Tribe, State or
other agency provide health care, housing, or other basic needs for the child(ren) at no
cost or reduced cost, such services may be considered as a basis for setting a lower
armount of support than would otherwise be determined.

G. Deviation from Support Obligstion
The Court should consider:

& Ape(s) of the child(ren). The obligation shall be set closer to the higher
end of the basic support obligation for older children, and closer to the
lower end of the basic support obligation for younger children,

b. Number of children in family. The obligation shall be set lower per child
the greater the number of children for which the obligation is being paid.
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IX. OTHER FAMILY QOBLIGATIONS

A. Child Care expenses

The court shall atllocate equally between parties the cost of child care expenses unless the
court orders otherwise for good cause,

B. Uncovered Health Care Expenses

1) The court shall allocate equally between parties the cost of uncovered health care
expenses under $5,000 in a calendar year.

a. A party shall reimburse the other party for his or her share of the
uncovered expenses within 30 days of receipt of the bill for the health
care, payment verification, and if applicable, a health insurance statement
indicating what portion of the cost is uncovered.

2) Reasonable uncovered expenses exceeding $5,000 in a calendar year will be allocated
based on parties’ relative financial circumstances when expenses oceur.

C. Unusual éxpenses for activities of a child

The court shall allocate equally between parties the cost of child care expenses unless the
court orders otherwise for geod cause.

X. SPECIAL CONSIDERATIONS

A. Incarceration

Past-due support may accumulate while the non-custodial parent is in jail. But unless
hesshe has other assets, such as property or any income such as wages for a work-release
program, it is unlikely that support will be collected while in jail. Support orders may be
modified so that payments is deferred or reduced until the non-custodial parent is
released.

CCTHITA TCSU 20
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B. Military

Members of the military are subject to the same wage withholding requirements s other
public or private employees, Federal gamishment procedures will be used in most
instances. If & service member is not meeting the support obiigation, a wage withholding
order can be sent to the designated military center. Support order may be reduced or
deferred depending upon the non-custodial military deployment status, service length or
cther circumnstances.

C., Bankruptey

Child support payments cannot be discharged in bankruptcy. This means that & parent
who owes child support can not escape this duty by filing for bankruptcy. As of October
1994 bankrupicies do not act as a stay or hold on actions to establish patemity or to
establish or modify a child support order.

a. No statute of limitations shail apply to any action to enforce a child
support order.

D. Arrears Caleulation
Arrears may be requested from the date the application for services was filed.
Arrears are assigned to each custodian based on the following:

a. From the date of the order i3 issued.

b. Past due support owed to the custodial parent,

¢. Up to an additional 10 percent of support payments or such amount as the
court orders after notice and hearing shall be withheld each month to
compensate for any accrual definquent payment until the delinquency is
satisfied.

d. Caleulation of arrears under an existing order requires an affidavit from
the custodian listing the monies received directly from the non-custodial
parent.

e. I a transfer case has interest calculated on the arrears we will not
recognize or collect the interest unless it is set to a judgment.

X1 ENFORCEMENT OF ORDER

The TCSU is responsible for processing all tribal and foreign income withholding orders
as outlined in this Policy and Procedure per Section 10.03.006 of the Family
Responsibility Codes.
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A. Foreign Income Withholding Orders

The TCSU is responsible for processing all tribal and foreign income withholding orders
as outlined in this Policy and Procedure per Section 10.03.006 of the Family

Responsibility Codes.

B. Delinquent Payments

1) When 2 payer has fails to make 2 payment on a order of Child Support for 60-days and
has no justification for the failure to make a payment.

2) Notice of violations shall set out the amount of past support owed, the number of
days/months past due, and a list of the further actions the payer is subject to if they fail to
come inta compliance,

a. Ifthe payer is unresponsive, TCSU staff shall send a second notice to the
payer and to the attention of the payer's last known employer and known
famnily.

b. Inaddition to sending a notice, TCSU shall attempt to contact the payer by
phone on an additional two occasions prior to taking further action.

c. Legal action may include gamnishing of permanent fund and/or native
corporations’ dividends and liens on assets.

d. Other actions may include Payer required to participate in education and
employment services provided by the tribe,

C. Other enforcement toois

I addition to income Withhoiding actions, the TCSU staff shall take any of the following
actions ag appropriate:

a. Make a referral to the Elders Panel or to the Clan of the payer or child

b. Notify internal programs of non-custodial delinquency of support
obligations.

c. Referring to ather state or federal programs.
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XIL [ncome withholding

The TCSU shall request immediate income withholding on all cases. The Standard
Federal Income Withholding form must be used when implementing income withholding
notices or orders.

A. Request for Income Withhelding

1) An income withholding notice or order shall provide notification of the Court ordered
amount for:

8 The amount to be withheld for current support.

b. The amount to be withheld for Hquidation of past-due support (custodial
arrears).

¢ Pursuant to tribal law no more than 45% of a payer's income may be
withheld for current and past due support.

d. Comply with the Consumer Credit Protection Act (i15U.5.C. 1673 (b)
Sec. 303) regarding garnishment of wages.

2) The only basis for contesting an income withholding order issued by the CCTHITA
Court is a miisteke of fact,

3} The requirement for immediate income withholding may be waived by the Court if the
TCSU can dernonstrate the following:

2. That there are more effective enforcement actions that will resuit in
payment based upon the payer’s history of payment, regular employment,
and compliance with Court orders.

b. The parties to the action enter into a stipulation for another payment
arrangement and the Court recognizes the stipulation.

4) When income withholding is required the TCSU must use the standard federa] income
withholding form and complete all sections required on the form.

5) An income withholding order must be prepared and served upon an employer within 7
business days of such order by the Court,

& For employees’ of the Tribe, the income withholding order may be served
on the Tribe pursuant to the agreed upon intra-tribal process.

b. For employers that are subject to the jurisdiction of the tribe, the employer
will be served by registered certified mail.

6) Income withholding may also include a voluntary agreement that the NCP agrees to
have his’her employer to withhold from hisher wages.
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B. Employer’s Failure to Recognize Income Withholding

The TCSU shall request that an enforcement action, as provided for in this Policy and
Procedure or otherwise provided by law, against an employer that fails to comply with an
enforcement directive.

i) The TCSU must serve a notice of Court orders to employers or authorized agent of the
employer by as provided by law.

a. A notice or order for income withholding may be served by registered
certified mail on an employer. .

b. The employee has 30 days in which to contest the income-withholding
abligation based upon the factors setout in this Policy and Procedure.

2) Disciplinary action. The TCSU is responsible for educating and tracking the activities
of Tribal employers and their compliance with TCSU and employee responsibilities.

a. An employer that fails to withhold the amount of income required by a
valid income withholding notice or order is liable for all amounts that
should have been withheld from the employee, or the employer’s agent, by
the employer.

b. An employer that discharges or refuses to employee a payer/non-custodial
parent or takes disciplinary action against an employee is subject to a fine
for that failure.

3) Legal action. A tribal employer that has received notice of its ocbligation and fails to
comply with an order or to respond to the TCSU, shall be subject to the following
sanctions:

a. Fines, seizure of accounts or any other action necessary to ensure that
valid orders for support obligations, and payment of those obligations, are
collected and forwarded to the TCSU.

b. Ifa tribal employer fails to comply with a notice or order based upon a
lack of knowledge or understanding of law or policy, the TCSU shall
schedule the appropriate training for the employer.

c. Ifthe above actions are ineffective, staff shall refer the account/matter to
the TCSU Program Manager and Attorney for further review and legal
action,

4) Contempt of Court. An income withholding order is a legel notice served upon the
Tribe a tribal employer. The tribal employer is subject to contempt of court or any other
civil remedy available to the tribal court, for failure to comply with any provision of &
valid income withholding order.
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C. Release from Income Withholding Order

When an income withholding order for child support or arrearages has been satisfied and
at the request of the person who paid the support, TCSU will assist the person in
obtairing a notice of petition to terminate prior order or modify or release the voluntary

agreement.

XL MODIFICATION OF SUPPORT ORDER

Any order of child support may be modified upon a claim of substentia} changes in
circumstances such as, increase or decrease of NCP's yearly income of 15% or more,
change in placement of minor, or if its serves in the best interest of the child(ren).
Application for modification should be made to the TCSU and then will be presented to
Tribal Court.

XIV. COLLECTIONS

The TCSU is responsible for processing all collections of support and other obli gations as
provided for in this section. All orders of the Tribe shall stipulate that payments will be
sent to the TCSU.

A. Collecting payment

Any support payment that ig received by a TCSU authorized office shall create a receipt
of the payment and post payment into data system,

a. Payments received by a TCSU authorized office shall be posted within
three business days.

b. Collections from a Federa) Tax Offset (FTQ) whether by a state or tribal
IV-D program, may only be applied to satisfy support arrearages.

B. Distribution of payments

Payraents will be distributed within 3 business day upon posted receipt. Collections will
be distributed in the following order within each case:

1) Current support or assigned TANF obligations. Current support must be paid first
uniess there is an assignment of support to a state or tribal [V-A (TANF) program for
current TANF payments.
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7) Custodial arrears. Once current support, or the assignment of those support rights to a
TANF program that is providing current TANF support, have been paid, arrears due to
the custodial parent shall be paid. '

3) TANF arrears. If the payments setout abave in subsection (1), (2) and (3) have been
met, the balance of a collection shal! be applied to TANF arrears due the Tribe.

4) If no arrears are due to the Tribe for TANF or to the custodial parent, the TCSU shall
apply the remaining balance to TANF arrears due another state or tribal TANF program.

5) Any monies remaining after payments setout above in subsection (1.5) will go to the
custodial family.

6) If the obligor has more that one order, distribution shall be as follows:

a. Current support on each case. If there is not enough to pay all current
support owing, each case shall be paid according to its share of the total
current support owing. Combine al} current support amounts;
divide the individual case amount by the total and apply the resulting
percentage of the amount coilected to that ease. Do this for each case with
the current support obligation.

b. Arrears on each case. If there is money left over after all current support has
been paid, apply it to the arrears owing on all cases. Combine all arrears
and divide the individual case arrcars by the total arrears. Multiply the
arrears cotlected by the resulting percentage for each case. Within each
case, apply the money first to any arrears owed the custodian and next to
TANF.

7} Any case which has been referred by another entity, will have all monies
forwarded to that jurisdiction, The program will account for funds using the

ahove formulas but all monies will be sent to the referring jurisdiction for
actual distribution.

8) TCSU will contact the requesting state or tribal [V-D program for further direction on
distribution of collections.

C. Recanciling of Paymeats and Distributions

1) Collection of support payments and the distribution of those payments will be
reconciled monthly by TCSU,

2) A notice of payments and distributions shalt be sent to a parent that is owed a support
obligation or that is paying a support obligation annually;

a. The TCSU shall maintain an open case for support obligation purposes
until al! custodial and [V-A obligations are satisfied.
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D. Request of Information on Payment and Distribution

Records shall be kept for request for information on the collection or distribution of
support, including;

a. A custodial or non-custodial parent may request copies, and the TCSU
shall provide copies of financial records

b. Other than the required TCSU annual notice, request for copies shall e
charged at a cost of $5.00 per request, unless the recipient is receiving IV
A or Medicaid

¢. The date of the request, the requesting party, and the type of information
that is requested.

d. Bvidence provided to prove that the requesting party has the authority to
receive confidential TCSU financial information.

E. Refunds

1) The TCSU shall be responsible for identifying errors that require refunds of support
obligaticns improperly withheld and termination of support obligations once they have
been satisfied.

2) Within 10 days of receiving information that may result in an improper withhold of
support obligations, the TCSU shall confirm or deny the information,

8, [f the TCSU has made an error and improperly withheld support
obligations, those monies shall be promptly retummed.

b. Upon a finding that the TCSU properly withheld support obligaticns, all
monies that were being beld shall promptly be released.

XV. TERMINATION OF SUPPORT

A, Tase Closure

1) Case closure occurs when the child support obligation has been fully met and the
child(ren) has reached the age of majority or has been emancipated.

* The TCSU will conduct a full review of the case and provide written
decumentation to both parties of the closure.

2) Upon compiete payment of a current support obligation due to a custodial parent, the
TCSU shall provide the following review services:

2]
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1 Provide a review of the status of the case, and supporting court action if
necessary, that results in a reasonable payment toward custodial arrears.
b, Promptly close a case when all support and arTearages have been satisfied.

3) Non-compliance federal regulations require 60 days before a case is closed due to
incomplete or insufficient information.

B. Withdraw from Services

1) The custodial parent may complete a withdrawal from services application at any time,
with the understanding that:

a. If there is any child support owed to TANF, TCSU wiil continue to coilect
on behalf of TANF;

b. Ifany other party applied for services, the case will not be closed unless
he or she withdrawals from services and;

c. The children have not emancipated, the child support order is still in
effect. Even though TCSU is not collecting on the case, child support is
sfill owed.

2) Upon withdrawal from services a written letter will be issued to both parties notifying
them of the discontinuation of services from the Custodial Parent and any irplications
from this withdrawal,

C. Emancipation of Minor Child

A child will be considered emancipated when one of the following occurs:
The child reaches the age of 18; i

The child marries;

The child enlists in the military;

The child is living on his’/her own and is self-supporting;

An order of emancipation has been entered.

Exception if the child is developmentally disabled will be deemed for

support.

o po e
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CCTHITA EMPLOYMENT & TRAINING
TRIBAL CHILD SUPPORT UNIT (TCSU)
Tribal Child Support Schedule
Standards for Determining Support Obiigations

TCSU 1.01  [Introduction.

(1) AUTHORITY AND PURPOSE..

This Child Support Schedule (hercin “Schedule”) is
made under the policy-making authority of the Tribe
through its Employment and Training Department
for establishing a standard to be used in determining
child support obligations, Pursuant to Title 10, the
Family Responsibility Act, this Schedule is binding
on the IV-D Program and the Court.

(2) APPLICABILITY. This chapter applies to any
petition for a temporary or final order for child
support of a marital or nonmarital child in an action
affecting a family under Title 10, the Family
Responsibility Act.

{3) REBUTTABLE PRESUMPTION. The basic
child support obligations using the application of the
formulas established in the Schedule in any
proceeding to establish or modify support are
presumptive and considered the correct amount
unless the presumptive amount is rebutted by a
preponderance of the evidence and is supported by
written findings on the record of the court that the
application of the guidelines would be unjust or
inappropriate in & particular case in accordance with
the factors set out in the TCSU Schedule.

(4} EFFECT OF RULE CHANGE. A modification
of any provision in this chapter shall not in and of
itseif be considered a substantial change in
circumstances sufficient to justify a revision of 2
judgrment or order under Title 10. A modification of
any provision in this chapler shall apply to orders
established afier the effective date of the
moditication, The Schedule provides for review of
the established formulas every four years to ensure

Triba! Child Support Schid. Final Approval June [5, 2009 (205

EXC.

2

that the TCSU is responsive to children's needs and
the earning capacity of non-custodial parents.

TCSY 1.02 Definitions. In this chapter:

(1) “Acknowledgement of paternity” means both the
mother and the father voluntarily signed and filed 2
iribal approved form or a comparable form from
another tribe or state, and the time to appeal the
acknowledgement has expired.

(2} “Adjusted monthly income available for child
support” means the monthly income at which the
child support obligation is determined for serial
famnily payers, which is the payer’s monthly income
available for child support less the amount of any
existing legal obligation for child support.

(3) "Basic support costs” means food, shelter,
clothing, ransporiation, personal care, and incidental
recreational costs.

{4) “Child" means the natural or adopted child of the
payer.

(5} “Child support” or “child support obligation”
rneans an obiigation to support a marital child either
in an intact family or as a result of a court order, or
an obligation to support the payer’s nonmarital child
as a result of a court order, adoption, subsequent
marrisge or an acknowledgement of patemity.

(6) “Court” means the Court or Magistrate for
the Central Council Tlingit and Haida Indian
Tribes of Alaska.

(7) “Dependent houschold member” means a person
for whom a taxpayer is entitled to an exemption for
the taxable year under 26 USC 151,

(8) “Equivalent care” means a period of time during
which the parent cares for the child that is not
overnight, but is determined by the court to require
the parent to assume the basic support costs that are
substantially eguivalent to what the parent would
spend to care for the child overnight.

(9) “Federai dependency exemption™ means the
deduction allowed in computing taxable income
pursuant to 26 USC 15 for a child of the taxpayer
who has not attained the age of 19 or whois a
student,

(10} "Gross income,”
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——_{2)"Gross income™ means ail of the following:

1. Salary, wages, bonuses, and commissions,

2. Interest and investment income.

3. Social Security disability and old-age
insurance benefits under 42 USC 401 to 433,

4. Net proceeds resulting from worker's
compensation or other personal injury awards
intended to replace incotme. The portion of worker's
compensation awards not intended to replace income
is excluded from gross income in establishing a
child support order but may be subject to assignment
for the coliection of past due child support.

5. Unemployment insurance.

6. Gifts and prizes greater than or equal to $1000
in value; $250 if the payer is more than three months
behind in making regular support payments.

7. The State of Alaska Permanent Fund.

8. Voluntary deferred compensation, employee
contributions to any employee benefit plan or profit-
sharing, and voluntary employee contributions to
any pension or retirement account whether or not the
account provides for tax deferral or avoidance,

9. Military allowances and veterans benefits,

10, Undistributed income due a member of a
corporation or partner of a business, or a self-
employed parent which the parent has an ownership
interest sufficient to individually exercise controf or
lo access the earnings of the business, less a
reasonable allowance for economic depreciation on
assets, as determined under federal income tax laws
and regulations, and reasonable operating capital.

11, All other income, whether taxable or not,
unlesg exempted by the Tribe under applicable
Federal law,

(b) except that gross income does not include any
of the following:

1. Child support.

2, Child support abligations
incurred as a result of & Court Order for
child{ren} in a subsequent family.

3. Foster care payments received

from a tribe ar a state,

4. Public assistance benetits

received from a tribe or a state,

except that childcare subsidy
payments shall be considered
" [ncome {0 a chitdeare provider,

5. Food stamps under 7 USC 2011
to 2036,

6. Supplemental Security Income

.under42 USC 1381 to 1383f and
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payments.

7. Payments made for social
services or any other public assistance
benefits,

8. Child support for children living

with the parent, calculated by using

the formula provided by this
schedule,

(11} “Health Care expenses” means and includes
medical, dental, vision and mental health counseling
expenses.

(12) “Imputed income™ means a base amount on
which to determine a support obligation equivalent

to part-time employment (30 hours per week) at the
current Federal minimum wage. Income may also

be imputed based upon the actual earning capacity of
a payer based on the parent’s education, training and
recent work experience, earnings during previous
periods, and the availability of work in or near the
parent’s community,

(13) “Intact family" reans a family in which the
child and the payer reside in the same household,
and the payer shares his or her income djrectly with
the child, and has a legal obligation to support the
child(ren).

{14) “Marital child” means a child bomn to a hushand
and wife during a marriage,

(15) “Monthly income available for child support™
means the monthly income at which the child
support obligation is determined, which is caleulated
by adding the parent's anmual gross income; or the
parent’s annual imputed income based on earning
capaeity.

(16) “Parent” means the natural or adoptive parent of
the child.

{I7) “Payee” means the person who is the recipient
of child support as a result of 2 court order.

(18) “Payer” means the parent who incurs a legal
obligation for child support as a result of a court
order.

(19) “Program™ means the CCTHITA Tgbal Child

Support IV-D Program or the CCTHITA Tribal
Child Support Unit.
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(20) “Serial family payer” means a paycr with an
existing legal obligation for child support who incurs

an additional legatobligation for child support in &
subsequent family as a result of a court order.

(21) “Shared-placement payes” means a parent who
has a court-ordered period of placement of at least
30%, (122 days of the year) and is ordered by the
court to assume the child's basic support costs in
proportion to the time that the parent has placement
of the child, and is deterrnined to owe a greater
support amount than the other parent under this
Schedube and Title 10.

(22) “Split-placement payer” means a payer who has
two or more children and who has physical
placement of one or more but not all of the children.

(23} “Standard” or “percentage standard™ means the
percentage of income standard under the TCSU
schedule Chapter |, which, when nuitiplied by the
payer's monthly income available for child support
results in the payer's child support obligation.

(24) “Title 10" means CCTHITA Statute, Title 10,
and the Family Responsibility Act,

(25) “Tribe" means the Central Council of Tlingit
and Haida Indian Tribe of Alaska unless used inits
lower-case format or in connection with “tribal and
state™ Courts or IV-D Programs.

(26) “Variable costs” means the reasonable costs
above basic support costs incurred by or on behalf of
a child, including but not limited to, the cost of
childeare, tuition, a child's special needs, and other
activities that involve substantial cost,

(27) “Worksheet" means the Program's Support
Obligation standard worksheet, or other supporting
worksheets developed by the Program.

TCSU 1.03 Suppert Orders.

(1) DETERMINING CHILD SUPPORT USING
THE PERCENTAGE STANDARD. The court shall
determine a parent's monthly income available for
chitd support by adding together the parent s annual
gross income or the parent’s annual imputed income,
and any other assets of the parent, and dividing that
1otal by 12, This may be done by completing the
Program's worksheet, although use of the worksheet
is not required, Except as otherwise provided for in
TCSL 1. the percentage of the parent’s monthly
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income available for child support or adjusted
monthly income available for child support that
constitutes the child support obiigation shall be:

{a) 13% for one child;

(b) 18% for two children:

{c} 22%. for three children;

(d) 25% for four children; and

(e) 27% for five or more children.

Increases 1% for each additional child up to 2 maximum
of 35% .

(2) DETERMINING INCOME MODIFIED FOR
EXPENSES,

In determining a parent’s monthly income available
for child support under TCSU 1.03 (1) the court
may adjust a parent’s gross income, if not already
accounted for under another section of this chapter,
as follows:

(a) Adding income that meets the criteria in
TCSU 1.02(10)a) and that the court determines is
not reasonably necessary for the growth of the
business.

(b) Reducing gross income by the business
expenses that the court determines are reasanably
necessary for the production of that income ot
operation of the business and that may differ from
the determination of allowable business expenscs for

tax purposes.

(c) Reducing gross income for mandatory union
or professional dues necessary lo maintain current
‘employment or employment in the payer’s filed of
expertise.

(d) Reducing gross income for Court ordered
spousal maintenance to the extent actuzlly paid.

(¢) Reducing gross income for normal business
expenses and self-employment taxes for self-

employed persons.

(f) Reducing gross income based on benefits
received by a child under 42 USC 402 (d) based
on a parent's entitlement to federal disability or
old-age insurance benefits under 42 USC 401 to
433 by subtracting one-half of the amount of the
child’s social security benefit. In no case may
this adjustment require the payee to reimburse
the payer for any portion of the child’s benefit.
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The burden of proving the legitimacy of any of the
above adjustments is on the party claiming or
requesting the adjusiment.

(3) DETERMINING IMPUTED INCOME.

(a) When the income of a parent is less than
the parent’s earning capacity, or is unknown, the
court may impute income to the parent at an amount
that represents the parent’s ability to eam income.

Factors that may be considered include:

!. The Parent’s education, training and
recent work experience.

2, Eamings during previous periods.

3. The parent’s current physical, emotional
and mental health,

4. The availability of work in or near the
parent’s comumunity.

(b) If evidence is presented that due diligence
has been exercised to nscertain information on the
parent's actual income or ability to earn and that
information is unavailable, the court shall impute to
the parent the incame that a person would eam by
working 30_hours per week for the federal minimum
hourly wage under 29 USC 206 (a)(I).

(4) DETERMINING INCOME IMPUTED FROM
ASSETS.

The court may impute income to a parent’s assets if
the court finds the parent has ownership or control
over any regl or personal property, including but not
limited to, land, luxury vehicles, life insurance, cash
and deposit accounts, stocks and bonds, business
interests, allowable worker’s compensation, and
other personal injury awards. The court shall
consider:

L. If the parent has diverted income into
assets to avaid paying child support or
2. The income is necessary to maintain the
child or children at the standard of living they would
have had if they were living with both parents,

(8} FIXED AMOUNT. All child support
calculations shall be expressed as a fixed sum,
rounded to the nearest doflar, i.e., .50 = $1.00 and
49 = 001 based upen the TCSU Schedule and
having iaken into consideration the provisions of Lhis

chapter and Title 10 that are applicable to the
payer's income.

(6) DEVIATION FROM PERCENTAGE
STANDARD.

{a) The court may order another percentage for
determining the amount of a support order, if, after
considering the factors allowed by the Schedule and
Title 10, and the Court finds by the greater weight of
evidence that use of the percentage standard is unfair
to the child or to any of the partics.

(b) If the court modifies the percentage for
determining the amount of a support order, the Court
shall state in writing the amount of support that
would have been required, the amount of the
deviation and the reagons for the deviation.

TCSU 1.04 Determining Child Support
Obligations in Special Circumstances.

(1) SERIAL FAMILY PAYER.,

(a) Applicability. This subsection applies only if
the additional child support obligation incurred by a
payer i8 the result of a court order and the support
obligation being calculated is for children from a
subsequent family or subsequent paternity judgrent
or acknowledgment. A payer may not use the
provisions of this subsection as a basis for seeking
modification of an existing order based on a
subsequently incurred legal obligation for child

support.

(b) Determination. For a serial -family payer the
child support obligation incurred for a marital or
nonmarital child in a subsequent family as a result of
a court order may be determined as follows:

1. Determine the payer's monthly income
available for child support under TCSU 1.03.

2. Determine the order of the payer’s legal
obligations for child support by listing them
according to the date each obligation is incurred.

a. For a marital child, the legal obligation
for child support is incurred on the child's date of
hirth.

b. For a nonmarital child, the legal
obligalion for child support is incurred on the datc of
the court order.
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¢. For a nonmarital child in an intact

family, it is incurred on the date of adoption

or the date of the fling of an
acknowledgement of paternity,

d. For a nonmarital matemnal child in an
intact family, it is incurred on the child's date of
birth;

3. Determine the first child support
obligation as follows:

a. If the payer is subject to an existing

support order for that legal obligation,

except a shared-placement order the support
for that obligation is the monthly amount of
that order; or

b, If the payer is in an intact family or is

subject to a shared-placement order, the

support is determined by multiplying the
appropriate percentage under TCSU 1.03 for
that number of children by the payer's
menthly income available for child support;
4. Adjust the monthly income available for chiid
support by subtracting the support for the first legal
obligation from the payer's monthly income
availgble for child support under subd. 1;
5. Determine the second child support
obligation as follows:

a. If the payer is subject to an existing support
order for that legal obligation, except a shared-
placement order, the support for that obligation is
the monthly amouni of thet order; or
R b. If the payer is in an intact family or is
subject to a shared placement order, the support is
determined by mltiplying the appropriate
percentege under TCSU 1.03 for that number of
children by the payer's monthly income available for
child support;

6. Adjust the monthly income available for child
support a second time by subtracting the support for
the second legal obligation determined under subd. 5
from the first adjusted monthly income available for
child support under subd. 4;

7. Repeat the procedure under 5. and 6. for each
additional legal obligation for child support the
serial family payer has incurred;

8. Multiply the appropriate percentage under
TCSL 1.03 for the number of children subject to the
new order by the final adjusted monthly income
available for child support determined in either 6. or
7.to defermine the new child support obligation.

Note: The fallowing eeample shows how the child suppen
whligation is determined for a serial-fantily payer whose
additivnal child support ubligation hus bewt incurred ford
sybsequent fumily.
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Assumptions:

Parent A”s current monthly income ovailable for child support is
$3.000,

Parent A and Parent B were marricd, had & child in 1990 and
divarced in 1991, Parent A is subject to an existing support
order of $390 per month.

Parent A remartics and hos two children, one bom in 1996 and
the other ie 1997, and remains an intset family.

Parent A was adjudicated father in 198 for 2 child bom in
1995, Child support needs to be established for this child.

Order of parcat A's legal obligation for child support.

one child {1990) {divorce}

First legal obligation:
2 chifdren (1996 and 1997) {intact

Second legal ohligation:
family)

Third legal obligation: one child (1998} paternity

Calculation:
Parent A's currend monthly income available for child suppart
$3000

The first legal obligation is subject to

An existing monthly support order 3390

{divorce)

Adjust the monthly income availsble £3000

For child support - 390

First adjusted monthly income $2610

avaitabie for child support

Determiie support for the second 52610

jegat obligation (imact family) x .IB
$470

Adfust the first adjusted monthly

Income available for child support 32610
-470

$2140

Determine support for the third

legal obligation %13
$278

(2) SHARED PLACEMENT.

(a) Applicability. The shared-placement formula
may be applied when both of the following
conditions are met:

i. Both parents have court-ordered periods
of placement of at least 30%, or 122 days a year.
The period of placement for each parent shall be
determined by calculating the nurnber of oy ernights
or equivalent care ordered to be provided by the
parent and dividing that number by 165, The
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combined periods of placement for both parents
shall equal 100%.

‘2. Each parent is ordered by the court to
assume the child’s basic support costs in proportion
to the time that the parent has placement of the child,

{b) The child support obligations for parents who
meet the above requirements may be determined as
follows:

1. Determine each parent's monthly
income available for child support under 5. TCSU
1.03. In determining whether to impute income
based on eaming capacity for an unemployed parent
or a parent employed less than full time, the court
shall consider benefits ta the child of having a parent
remain in the home during periods of placemnent and
the additional variable day care costs that would be
incurred if the parent worked more.

2. Multiply each parent’s monthly income
available for child support by the appropriate
percentage standard under TCSU 1.03.

3. Multiply each amount determined under
subd. 2. by 150%. The 150% accounts for
household maintenance expendirures duplicated by
both parents, such as a bedroom, clothes, and
personal items,

4. Muitiply the amount determined for zach
parent under subd. 3. By the proportion of the time
that the child spends with the other parent to
determine each parent’s child support obligation,

5. Offget resulting amounts under subd, 4.
against each other. The parent with a greater child
support obligation is the shared-placement payer.
The shared-placement payer shall pay the lesser of
the amount determined under this subd. or the
amount determined using the appropriate percentage
standard under TCSU 1.03.

6. In addition to the child support obligation
determined under subd. 5, the court shai] assign
responsibility for payment of the child's variable
costs in proportion t¢ each parent’s share of physical
placement, with due consideration 10 a disparity in
the parents’ incomes. The court shall direct the
manner of payment of a varisble cost order to be
cither between the parents or from & parent to a
third-party service provider. The court shall not
direct payment of variable costs to be made to the
program or the program's designee, except as
incorporated in the fixed swm expressed in a child
support order,

Note: The following example shows how 1o culeujute the child
support nbitgations of shared-plaeement parents,
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B
Number of children: Twy

Parent A: $2000 monthly income available fur child suppor.
Court ordered placement of the children for 219 days o yeer or
60%.

Parent B: $3,000 monthly income available for child suppart.
Court ordered placerent of the children for 146 days a yeu- or
4094,

Parent A Parent B
Income: § 2000 $ 3000
% std 2
chitdren $2000 x 18% = 360 33000 x }8% = 549
Amtx
150% 360 x 150% = $540 540 x 150 % = 810
Amdt X
Time 540 x 40% =218 810 x 60% = 486
Oftset  $486-216=5270

The court also assigne responsibllity for payment of the child"s
vartable costs. Manner of payment between the parents or fom
a pareat to 1 third party provider, except as incorporated in the
fixed sum or percentage cxpressed child support order.

(3)  SPLIT PLACEMENT

(2) Determining the child support
obligations of split placement parents. For parents
who have 2 or more children and each parent has
placement of one or more but not all of the childran,
the child support obligations may be determined 25
follows:

l. Determine each parent’s monthly
income available for child support under s. TCSU
1,03, .

2. Multiply each parent’s monthty incoms
available for child support by the appropriate
percentage under s, TCSU 1.03 for the number of
children placed with the other parent to determine
each parent's child support obligation.

3. Offset resulting amounts against each
other. The parent with a greater ¢hild support
obligation is the split-piacement payer.

Noter The following cxample show z how to caleylute the
amount of child suppart for spkit-placement parents:

Assumptions:
Parent A and B have  children

Parent A has plucement of one child undl Parent B fas placenent
of 2 children,

Parent A's monthly income ovailable for ehild support is $3.0M)
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Parent B's monthly income evailubie for thild suppost is §[.500.

Caleulation: -
Parent A's child suppust obligation is:
£3000 x.13 = 3390

Parent B2 child support obligation is
$1500 x .18 = 35270

Porent A owes Parent B $390 - 270 = $120

Y] IN KIND SUPPORT.

() Consistent with Tlingit and Haida culture,
custom and tradition, in-kind services or goods t0
support a child or the family are common. The
Court may permit the use of in-kind services to
satisfy current child support obli gations. Parties
must obtain prior Court approval before in-kind
support can be used to satisfy a child support
obligation. All Tribal Support Orders allowiag non-
cash payments shall also state the specific dollar
amount of the support obligation and deseribe the
types of non-cash support that will be permitted to
satisfy the underlying specific dollar amount of the
supporit order.

(b) Exception. Non-cash payments will not be
permitted to satisfy assi gned support obligations.

(c) Extended Famify. Whenever extended family
are able to provide food, clothing, shelter, or other
basic needs for the child(ren}, such services or
resources may be applied as a set-off against the
child support obligation if prior authorization by
court order is provided.

() SEASONAL INCOME.

{a) Seasonal or non-recurring income. If the
income of either parent i3 seasonal or non-recurring,
she obligation may be set on a schedule that varies
the arnount at different times of the year.

(6) LOW INCOME PAYER.

fa) The conrt may use a lower percentage
amount than is provided in this Schedule to
determine the suppott amount for a payer with a
monthly ineome that is 125% of the poverty
guidelines for the State of Alaska, or the Federal
level of poverty if residing in another state, it the
following upply:
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1. The payer's lack of available income is not due
to his or her own actions; and

2. The payer is working and providing to their
full capacity for all of his or her children.

(b} Minimum Child Support Payment. The court
may set an order et an amount apptopriate for the
payer's tofal economic circumstances, The
minimum child support amount that may be
ordered is $50 per month,

(c) When the Court orders an amount of support
that is lower than the percentage required under this
Schedule, the program shall review the support
obtigation and the payer’s total economic
circurnstances at least once a year. If thereis a
substantial change in circumnstances, the program
shall request a revision of the support obligation.

(7)  HIGH INCOME PAYER

(a) The court may use a lower percenage amount
than is provided in this Schedulc to determine the
support amount for a payer with an annval incoms of
$100,000 or more. The reduced percentage shall pot
exceed the total sum for support based upon the
percentage required for the corresponding number
children of this Schedule.

(b) If the custodial parent’s income is 75 percent
of the payer’s income, this section shall not apply.

8) OTHER FAMILIY OBLIGATIONS.

(n) Health Insurance. The court shall address
heaith care insurance in the order for support. The
Court may order one or both pareats to enroll a child
on a health insurance policy or each parent to
contribite 8 certain amount towards the child’s
health care. TCSU will not collect or distribute
heaith care funds.

(b) Child care expenses. Both parents have an
cbligation to contribute to work related day care and
special child rearing expenses. The Court may enter
a child support order to include a duty to provide for
day care expenses. TCSU will not collect or
distribute child care expenses,

(¢) Lncovered Health Care Expenses. The
court shall allocate equally between parties the cost
of uncovered health care expenses under $5.000 ina
calendar year.
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1. A party shall reimburse the other party
for his or her share of the uncovered expenses within
30 days of receipt of the bill for the health care,
payment verification, and if appficable, a health
insurence statement indicating what portion of the
cost is uncovered,

2. Reasonable uncovered hesglth care
expenses exceeding 35,000 in a calendar year will be
allocated based on parties’ relative financial
circumnstances when ¢xpenses occur,

(¢} Unusual Expenses for Activities of the Child.
The court shall atlocate equaily between parties the
cost of unusual expenses, i.e., extra curricular
activities, etc., unless the court orders otherwise for
good cause,

{9) SPECIAL CONSIDERATIONS

(8) Incarceration. Past-cue support may
accurnulate while the non-custodial parent is in jail,
But unless he/she has other assets, such as property or
any income such as wages for work-release, it is
unlikely that support will be coliected while in jail.
Support orders may be modified so that payments are
deferred or reduced until the non-custodial parent is
released.

(b) Military. Members of the military are
subject {0 the same wage withholding requirements as
other public or private employees. Federal
garnishment procedures will be used in most
instances, Ifa service member is not meeting the
support obligation, a wage withholding order can be
sent to the designated military center. Support orders
may be reduced or court proceedings stayed based
upon the Servicemembers Clvil Relief Act
{SCRA).

(¢} Bankrupicy. Child support payments
cannot be discharged in bankruptcy, This means that a
parent who owes child support cannot escape this duty
by filing for bankruptey. As of Octgber 1994
bankruptcies do not act as a stay or hold on actions o
estabiish paternity or to establish or modify a child
support order,

{10} ESTABLISHMENT OF PRE-ORDER
ARREARS.

a} Up to an additional 20% of support
payments or such amount as the court orders after
notice and hearing shall be withheld each month to
compensate for any accrual delinquent payments uniil
the delinquency is satisfied.

{b) Calculation of arrears under an existing
order requires an affidavit from the custodian listing
the manies received directly from the non-custodizl

parent.

(c) i child support is initiated by the state or
Tribe because public assistance is being provided on
behalf of the child for whom support is sought or
because the child is in state foster care, TCSU may
establish arrears beginning as of the first month in
which state or Tribal assistance was provided on
behalf of the child or the first month of state
placement, but not to exceed six years before the
service on the obligor of the notice and finding of
financial responsibility, or a patemity complaint,
whichever is the earliest; TCSU will establish arrears
up to the effective date of the ongoing support
obligation for the child, inciuding any arrears owed to
the custodial parent if the state or Tribal assistance or
state placement terminates for any period of time
before the service of the notice and Anding of finarcial
responsibility,

(d) 1If child support is initiated by the
custodial parent, TCSU will establish arrears
beginning as of the date the custodial parent most
recently applied for TCSU services; TCSU will
establish arrears up to the effective date of the ongeing
support obligation, including any arrears owed to the
state or Tribe because the child received public
assistance or was placed in state custody or state foster
care after the most recent application by the custodial
parent for services; however, any arrears owed tothe
sate or Tribe may not exceed six years hefore the
service on the obligor of the Notice and Finding of
Financiai Responsibility, a Notice of Paternity and
Financial Responsibility, or a paternity complaint,
whichever is earliest.

{e) Ifthe custodial parent withdraws from
TCSU services before the service on the obligor of the
Natice and Finding of Financial Responsibility, TCSU
will
1. Complete the establishment of arrears if the child
for whom support is sought has received public
assistance or was in state foster care or stale placement
for any period of time to be covered by the order;
however, in the order TCSU will not establish arrears
that exceed the total public assistance grant amount, or
1. terminate its action to establish
arrears if the child for whom support
is scught has not received public
assistance or been in state foster care
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or state placement for any period of
time to be covered under the order,
(£) When calculating arrears owed to the
custodial parent, TCSU will give eredit for direct
pay ments made by or on behalf of the obligor directly
to the custodial parent in the form of cush. a money
order, & check made payable to the custodial parent
when evidence is presented to the Court that shows a
|ikelikood, in the determination_of the Court, that the
direct paymment was actually made to the custodial
parent for the period for which arrears are being
calculated and that the direct payment was intended by
both parents to be a direct payment of child support.
(2) When: gmng credit for direct or in-kind

services, TCSU will give credit only up to the amount
of the support that is being charged for the period for
which support is established. If the direct payments or
in-kcind contributions exceed the amount of the support
established, the excess payments or contributions will
be treated as voluntary payments for which TCSU will
not give credit unless a parent provides clear and
convincing evidence that both parents intended the
payment or contributions as future child support.
TCSU will not give credit for the excess payments or
contributions as future child support for any period of
time in which the child received public assistance, or
was in state foster care or state placement.

(11.) Termination of Suppor?.

(a) Case Closure. Case closure occurs when
the child support obligation has been fully met and the
child has reached the age of majority or has been
emancipated.

(b} Emancipation. A child will be considered
emancipated when one of the following oceurs:

(1) The child reaches the age of 18 and is
not enrolled full time in high school; or

{2} The child mames;

(3) The child enlists in the military;

{(4) An order of emancipation has been
cntered.

() Withdrawal from Services. The custodial
parent may compiete a withdrawal from services
application at any time, with the understanding that if
there is any child support owed to TANF, TCSU will
continue to collest on behalf of TANF and that if any
other party applied for services, the case will not be
closed unless he or she withdraws from services. [f
the child has not emancipated, the child support order
is still in effect and child support will continue to
acerue, even though TCSU is not collecting. Upon
withdrawal from services a written letter will be issued
to both_partics notifying them of the discontinuation of

9

semices of the custedial parent and aoy implications
froun this withdeawal.

(12.) MODIFICATION OF SUPPORT
OBLIGATIONS:

(a} The future child support obligation
of a NCP may be modified upon entry ot an
order by the CCTHITA Tribal Court upon a
showing of substantial change of circumstances,
including such circumstances as:

(1} an increase or decrease in the
NCP’s yearly income of 15% or
more;

(2) a change in placement of minor
from the CP to the NCP; ora

(3) substantial change in
circumstance as determined by
the Court.

(b) Either party may petition for
modification pursuant to the schedule or
application for modification can be made
to the TCSU. TCSU will then prepars a
Motion to Modify the Child Support
Obligation based upon the above criteria
and submit to the Court for approval or
deniat.

{13 WITHHOLD S:

(z) In detggn mng he ampount of an [neome
TCSU will ca ul 2
the mon amount by addi

following gmounts;
(l)m Iy ongoing support

{2) _?,Q"/g of the current support ampount to
be applied towar: 5. 0r
(b) When there is no monthly current
support obligation due, TCSU will
collect arrears in an amount equal to the
current support obligation, or as
otherwise ordered by the court.
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ADMINISTRATION FOR CHILOREN ARD FAMILIES
Office of the Assistant Secretary, Suity 600
370 L'Enfant Promansda, 5,W.

Mkt L5 o007 Washington, D.C. 20447

The Honorable Edward K. Thomas
President
Centrel Council Tlingit and

Hadde Indign Tribes, Alasks,
320 W, Willoughby Avenus
Junean, Alagka 99801

Dear President Thomas:

[ am pleased to announce the spproval of your spplication for full funding of your Tribal
Chiid Support Enforcement (FV-D) Prograom.  Your dacision to patticipats demonstrates
your commitmoent to the development of a succeseful program that will fink effectively
with the nxtlonwide Child Support Enforcement System,

‘Within the next few days, you will receive & Notice of Grant Award, establishing the
amonnt of your full Tribal IV-D program gravt, the period during which funAds may be
spent and the texms and conditions thar apply, Paymcat contact information will be
provided as well,

If you require technical assistance, you may contact Lionel I, Adame, Director of the
Office of Special Stafls, Office of Child Support Enforcement, by tolephtme at .
(202) 260-1527 or by email at adame@acf iy, gov; or Linda Gillett, OCSE Regionai
Program .nth:ACFRzgiondOfﬁneiuSmﬁe.Waxbingtcn,bytehphomu
(206) 615-2564 or by cmail =t Jgilleti@aei ity gov .

T wish Y SVery Success as you operats your fidl Tribal IV-D program. Welcoms to
Child Support Enforcement,

Sincerely,

L/z“"\__

. WadeF, Hom, Ph.D,
Assistent Seevetary
for Children and Familing

cc: Linda Gillett, Regional Program Manager
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_FILED

STATE OF ALAS

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA? T DS 1™
FIRST JUDICIAL DISTRICT AT JUNEAU 1o jui 1§ PH 3t47

KA
T

CENTRAL COUNCIL OF TLINGIT CLERK, TRIAL COURTS
AND HAIDA INDIAN TRIBES OF
ALASKA, on its own behalf and as BY__sh . DEPUTY

parens pairige on behalf of its members
Plaintiff,
v.

)

}

)

)

)

)

)

:
STATE OF ALASKA, PATRICK 8. )
GALVIN, in his official capacity of )
Commissioner of the Alaska Department )
of Revenue and JOHN MALLONEE, )
in his official capacity of Director of the )
Alaska Chiid Support Services Division )
}

Defendants. )

B Case no. 1JU-10-376 CI

AFFIDAVIT OF COUNSEL FOR THE TRIBAL CHILD SUPPORT UNIT IN
SUPPORT OF PLAINTIFFS* MOTION FOR SUMMARY JUDGMENT

I, Jessie Archibald, state the following upon oath under penalty of perjury:

1. I have been employed as the staff attorney for the Central Council of Tlingit and
Haida Indian Tribes of Alaska’'s (“the Tribe’s”) Tribal Child Support Unit
(TCSU) since January 2007.

2. | have reviewed documents pertaining to the history of the TCSU and am familiar
with its planning-phase development.

3. 1 have also reviewea the case files for the cases discussed in this affidavit and am
familiar with the facts of those cases.

4. The Tribe began planning its IV-D program in 1999 The Tribe's mission in

establishing a child support progiam was to ensure that Tlingit and Haida children
i

|
!

k receive the emotional and financial support of both their parcats, to promoie self
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?

sufficiency and strengthen families by delivering culturally appropriate child

support services,

- 1n 2004, the federal Office of Child Support Enforcement (OCSE) awarded the

Tribe a two-year start up grant to begin the planning phase for its Tribal [V-D
child support program.

Since at least 2005, the State and the Tribe have been engaged in discussions
concerning the coordination of the State and Tribal IV-D programs,

After a multi-year startup period, the Tribe officially opened the doors on its
Tribal Child Support Unit on March 28, 2007 — the first FV-D tribal program
established in Alaska.

Pursuant to its IV-D plan, the Tribe provides direct child support services to
families, including establishment of paternity, establishment, modification, and
enforcement of support orders, location of non-~custodial parents, and referral of
cases to other agencies as appropriate.

Tribal child support orders are issued by the Tribal court pursuant to the Tribe's
Constitution, Tribal Code and the Tribal Child &rppqrr Unit Schedule, all of
which are part of the plan approved by the OCSE. The Tribal Child Support
Schedule is similar to the State’s 90.3 child support rule and provides a
quantitative method for calculating child support obligations,

The Tribe employs a full-time magistrate and child support clerk to handle child

support and paternity cases at the tribal court,

! . . .
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12.

13.

14.

15,

l6.

The TCSU staff includes a fulltime manager, 2 full-time staff attoroey, an
administrative office leader, and four full-time case specialists, including one
outreach worker in Ketchikan.

The TCSU opens a child support case when a parent applies for services or 2
custodial parent applies for Temporary Assistance to Needy Families (TANF) and
assigns his/her rights to child support to the Tribe.

Prior to the existence of the TCSU, TANF child support applications were
referred to CSSD for CSSD to collect child support reimbursement from the nofl-
custodial parent, pursuant to the custodial parents’ assignment of child support
rights. After TCSU opened, TANF child support applications are now referred to
TCSU for TCSU to reimburse the Tribe per the assignment of child support
rights, a process parallel to the State’s Temporary Assistance Program (ATAP).
The TCSU is required to accept all applications for child support services,
regardless of the membership status of the applicant. Once received, applications
are screened to determine whether TCSU can open a case Or whether the
application should be referred to another agency.

In 2007 and 2008, the Tribe and CSSD reached a verbal agreement to transfer
several batches of cases involving custodial parents who applied for and received
TANF and assigned child support rights to the Tribe.

Since the initial large bulk transfers, TCSU and CSSD agreed to a process

whereby TANF case transfers are done on a case by case basis.

. ABFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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17.

18.

19,

20,

21,

22,

Per this agreement, the process begins when TCSU receives a TANF child
support application. TCSU then makes an inquiry to CSSD about whether there is
an existing state case.

If there is an existing state supportt order, C3SD will send a copy of a transmittal
form and a copy of the child support order to TCSU. TCSU then registers the
order in the Tribal court, seeking an order of recognition for enforcement of the
CSSD order.

If there is no existing case, TCSU will start the process of establishing a child
support order using the judicial process outlined in its grant plan. Once a new
order is established, the Tribal court sends a copy of the order to CSSD to enter
into its state case registry.

To date, the State has transferred more than 600 TANF child support cases to the
Tribe. Since 2007, the Tribal court has entered approximately 126 child support
orders.

CSSD will provide all necessary services to the Tribe to enforce the TANF cases
it has transferred. However, CSSD will not recognize the Tribe’s jurisdiction fo
issue its own support orders and refuses to provide any services to enforce tribal
court child support orders.

Certain enforcement services against non-paying nou-custodial parents in Alaska

are only available through CSSD, including single-action services such as

-gatnishment of the Alaska Permanent Fund Dividend (PFD), or general

enforeament ervices including garnishment of unemployment bencfits, license

suspensions, and bank: garnizhments.

i ATTImaaTT A TOUNESEL INSUDPPAORT OF MOTION FOR SUMMARY JUDGMENT
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23. Requests for services can be made through standardized forms or less formal
methods of communication.

24. In many cases, custodial parents owed back support and the Tribe owed TANF
support payments cannot obtain relief because of CSSD’s refusal to provide
services when the underlying order is based upon a Tribal court order. Some
examples follow.

25. TCSU requests enforcement services from CSSD by sending a standardized
Uniform Interstate Family Support Act (UIFSA) transmittal form together with
supporting documents.

26. On November 19, 2009, the TCSU sent a request to CSSD pursuant to UIFSA
requesting services, including gamishment of unemployment benefits, to enforce
the child support order in Tribal court case number 09-CS-0120, TCSU ex rel.
Antoinette Kadake v. Kevin Martin. CSSD has not acknowledged or responded to
this request.

27. The Order of Child Support in Kadoke v. Martin, indicates that the child is a
member of or is eligible for enrollment with the Tribe, the Petitioner is & member
of or is eligible for enroliment with the Tribe, and the Respondent is a member of
or is eligible for enrollment with the Tribe who voluntarily participéted in a Court
hearing and did not file a written objection to jurisdiction.

28. Since the filing of this lawsuit, the TCSU has sent additional requests for services
to CSSD, which have gone unanswered.

29. On January 14, 2010, the TCSU sent a request t0 CSSD pursuant to UIFSA

requesting services, including income withholding, to enforce the child support

AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

b JU-10-376 CF, Central Council v. State of Alaska, et al.
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order in Tribal court case number 08-CS-0041, TCSU ex re, Lindsey Fredrickon
v, Edward Jockson, Jr. CSSD has not acknowledged or responded to this request.

30. The Orders of Child Support in Fredrickson v. Jackson, indicate that the chjld isa
member of or is eligible for enrollment with the Tribe, the Petitioner is an
enrolled member of the Tribe, and the Respondent is an enrofled member of the
Tribe.

31.On Mareh 5, 2010, the TCSU sent 2 request to CSSD pursuant to UIFSA
requesting services to enforce the child support order in Tribal court case number
07-CS-0011, TCSU ex rel. Avena Aceveda v. Douglas Chilton. CSSD has not
acknowledged or responded to this request.

32. The Orders of Child Support and Paternity in Aceveda v. Chilton, indicate that the
child is a member of or is eligible for enroliment with the Tribe, the Petitioner is
an enrolled member of the Tribe, and the Respondent is an enrolled member of
the Tribe.

33.1In 2008, TCSU took all necessary steps required by CSSD to request PFD
intercept services to garnish non-custodial parents’ PFD funds for arrears owed to
either the custodial parent or 10 the Tribe as TANF reimbursement.

34. CSSD processed the requests when the underlying order was a state order that had

been transferred to the Tribe for enforcement; CSSD refused the requests for PFD

garnishment when the underlying order was a Tribal court order.

35. Denial of the PFD requests in 2008 caused financial harm to custodial families
owed child support and to the Tribe in cases where the PFD would have

; reimbursed tribal TANF.

————

i
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36.

37.

38.

39.

&)

In 2009, TCSU made another request for PFD garnishment. This request was

initially refused. A short-term agreement was later worked out with the Attorney
General’s office to garnish the PFD in a number of cases, but the agreement
specifically refused to recognize the Tribai court’s jurisdiction.

There is no agreement in place for 2010 PFD garnishment services.

In order to gamish IRS tax refunds payable to non-paying non-custodial parents,
one of the 50 states must make the request to the IRS. Tribal child support
agencies seeking these funds must contract with one of the 50 siates. To date, the
State of Alaska has refused to contract with the Tribe to intercept IRS tax refunds
to enforce Tribal child support orders,

TCSU has had to turn to the State of Washington to negotiate a contract for IRS
tax refund intercepts. The federal Office of Child Support Enforcement verbally
agreed to the arrangement and it is anticipated that the final contract will be

completed in time for the 2010 tax year.

40. Interstate services through the State of Alaska are critical to the tribal v-D

41,

42.

program — if TCSU is unable to enforce the Tribe’s orders through CSSD, tribal
children will not receive essential financial support to meet their basic needs.

The vast majority of families receiving assistance through the TCSU are low-
income families for whom monthly support can mean the difference between
affording or not affording rent, food, clothing and other basic necessities.

Some families have abandoned TCSU when it became apparent that the State will
not to provide services to families when the underlying order is based upon a

Tribat child support order.

?: AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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43,

45,

46,

47.

48.

The funding for the Tribal IV-D program depends on the total number of open
cases. TCSU will not be able to maintain its current staff level if parents continue

to withdraw from services due to CSSD’s refusal to honor Tribal court orders.

- C88D’s actions in refusing to recognize or enforce Tribal court orders not only

directly harms impoverished families, but has a severe impact on the Tribe’s
ability to obtain reimbursements for its Tribal TANF program,

There are also communication difficulties with CSSD,

Although CSSD and TCSU staff regularly confer with each other to try and
resolve case-specific issues, CSSD response time to TCSU requests varies greatly.
There are instances of CSSD responding immediately to TCSU requests for
information, while there are other instances of CSSD completely ignoring
requests from TCSU,

In the years leading up to the lawsuit, CSSD’s refusal to cooperate and/or
recognize the Tribe’s jurisdiction has also resulted in conflicting orders being
created for families.

In Tribal Court Docket No. 07-CS-0064, TCSU ex rel. Shauna Kaye Jensen v. Joe
Louis Morato-Feliipe, the TCSU opened a file on 11/28/2007 based upon the
custodial parent’s receipt of TANF benefits and assignment of child support rights
to the Tribe, Per TCSU palicy, TCSU made an inquiry to CSSD as to whether
there was an existing case, and CSSD responded that there was no existing case,
On 12/18/07, TCSU informed CSSD employee John Doogan that the Tribe would
be proceeding to estsblish a new child support order.  On 1/29/08, TCSU

informed CS8D that it would be sending a copy of the Tribal child support order

j | AFFIDAVET OF COUNSEL IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
1 AU=10-376 Cl, Central Council v. State of AMaske, et af,
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to CSSD case worker Verola via fax. On 3/4/08 the Tribal court entered an order

of child support in case no. 07-CS-0064. In April 2009, TCSU learned that CSSD

opened a case for the same parties on 1/14/08, that CSSD entered its own child

support order on 4/28/08, that the non-custodial parent was paying child support
through CSSD, and that CSSD was paying current support to the custodial parent
when she was receiving Tribal TANF despite her assignment of child support
rights to the Tribe. On 6/13/08, TCSU made a request to garnish the non-

custodial parent’s PFD funds for arrears owed to the Tribe. CSSD denied the

request for PFD garnishment. In October 2009, TCSU sent an inter-agency .

request requesting that CSSD collect TANF arrears owed to the Tribe. CSSD
denied the request stating that CSSD has already collected arrears for the
custodial family for the same period. All relevant documents are included in the
Certification of Holly Handler filed in Support of Plaintiff's Motion for Sumnmary

Judgment (hereinafter "Handler Cert."), filed and served herewith, at Exhibit 7.

49. In May 2008, the Tribal court established paternity and support for G.W., born

2/3/07 in case 08-CS-0038, TCSU ex rel. Josephine Werth vs. Kenneth Werth and
Dormelfy Charbonean. The Tribe sent a copy of the support order to CS88D on
10/22/08 and 2 copy of the paternity order to CSSD on 11/5/08. In this case,
Kenneth Werth was married to the mother, Josephine Werth, and was the child’s
presumed father, but Mrs, Werth alleged Donnelly J. Charboneau to be the father.
Mr. Werth filed a paternity statement declaring undet penaity of perjury that he
was the father of G.W. All parties were served with notice and participated in the

paternity hearing. Based on the testimony and evidence presented, Kenneth

' AFFtBAVET OF COUNSEL IN SUBHORT OF MUTION FOR SUMMARY JUDGMENT
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Werth was determined to be the father. On 8/7/09, CSSD established a conflicting

support order for the same child, naming Donnelly J. Charboneau as the child’s
father and obligor. All relevant documents are includéd in Handler Cert., Exhibit
8

50. In case 08-CS-0008, TCSU ex rel. Jilliane G. Gregorioff v. Jason R, Amundson,
the Tribal court issued a child support order on behalf of MAA. In 2009, the
family moved to Anchorage, and began receiving TANF benefits from Cook Inlet
Tribal Council (Cook Inlet). TCSU communicated with Cook Inlet about having
support payments directed to Cook Inlet, but Cook Inlet indicated they could not
accept payments without going through C88D. TCSU staff emailed C88D on

December 16, 2009, asking for a formal transfer request so that TCSU could

forward payments to Cook Inlet. CSSD did not respond to this etnail. On March
12, 2009, CSSD emailed TCSU about the case, but only to inquire whether there
Was an opern case for the family and what the periods of TANF payments were.
To date, CSSD has not made the necessary transfer request, so Cook Inlet has not
received any TANF reimbursement payments, All relevant documents are
included in Handler Cert., Exhibit 9 and Exhibit 2, page 13,

51. Every other state the TCSU has dealt with, including Washington, Louisiana and
California, has cooperated fully with our agency, providing enforcement and other

services to our families; the only state the TCSU has deat with that will not

process and enforce our orders is Alaska,

1~ {4 -doio Q2D Ds ¢ (ﬁ'ﬁﬁ'ﬂb—e—jd
Date Jessie Archibald
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The State of Alaska, Patrick S. Galvin, Commissioner of the Alaska
Department of Revenue, and John Mallonee, Director of the Alaska Child Support
Services Division (CSSD), cross move for summary judgment and oppose the Central
Council of Tlingit and Haida Indian Tribe’s of Alaska’s (CCTHITA) motion for
summary judgment.
o INTRODUCTION
CCTHITA asks this Court to recognize its adjudicatory authority to issue
child support orders. Tribal jurisdiction questions are seldom easy or self-evident.!
CCTHITA nevertheless would reduce the jurisdictional question to one element:
membership or eligibility for membership of an Indian child.’ Governing Federal
Indian law recognizes no such black-and-white jurisdictional “analysis,”

Nor does the fact that tribes in other States have child support jurisdiction
answer whether federally recognized tribes in Alaska do. Alaska’s historical backdrop
is different. Alaska tribes “were never in the hostile and isolated position of many

tribes in other States,” no Indian wars existed here, and there was never an attempt to

See, e.g., Philip Morris USA v. King Mountain Tobacco Co., 569 F.3d 932, 937
(9th Cir. 2009) (“Triba] jurisdiction cases are not easily encapsulated, nor do they lend
themselves to simplified analysis™).

2 And apparently, in practice, CCTHITA’s claims of Jjurisdiction go much further.

CCTHITA has also asserted jurisdiction in at least one case where no one, not even the
child, is a member of CCTHITA. See Exh. 10 at 2 (mother, father, and child were all
nonmembers of the Tribe), And CCTHITA asserts Jurisdiction over “[a]ll persons,
property and activities within the Tribe’s territory,” which extends to all of Southeast
Alaska. Art, I, Constitution of the CCTHITA; CCTHITA Statute sec. 06.01.020(A);
State’s Exh, 1 at 43 and 89,

AR
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isolate Alaska tribes on reservations.’ Based oﬁ this history, as recently as 1992 the
Alaska Supreme Court held that *Congress intended that most Alaska Native groups
not be treated as sr;Jvere:ign.”4 But in 1994, Congress passed the Tribal List Act, and the
Alaska Supreme Courtt, in deference, acknowledged that roughly 230 federally
recognized tribes in Alaska are “sovereign bodies »5 In 1998, the United States
Supreme Court held that Alaskan tribes do not inhabit Indian country® and therefore are
without territorial reach. In 1999, the Alaska Supreme Court held in John v. Buker I, a
sharply divided 3-2 decision, that despite being landless, tribes bad authority to decide
private “custody disputes involving tribal members.”’

Against this legal backdrop, the CCTHITA asks this court to declare
broad tribal jurisdiction to issue, modify, and enforce child support orders. To do this,
the Coourt must freeze time in 1999. That is, it could not consider any legal
developments since then, including the United States Supreme Court decisions that

have unequivocally limited the authority of tribes over nonmembers. And it would have

to expand John v. Baker I to mean that tribal jurisdiction in all cases (including child

3 Native Village of Stevens v. Alaska Mgmt. & Planning, 757 P.2d 32, 36
(Alaska 1988).

+ Jn re F.P., 843 P.2d 1214, 1215 (Alaska 1992), overruled by, Inre C.RH.,29
P.3d 849 (Alaska 2001).

5 John v. Baker, 982 P.2d 738, 750 (Alaska 1999) (John v. Baker 1).

6 Alaska v. Native Village of Venetie Tribal Gov't, 522 U.8. 520, 532 (1998)
(Tribe's ANCSA lands do not satisfy Indian Country requirements).

7 John v. Baker I, 982 P.2d at 765.

fi

=

EXC. 192




STATE OF ALASKA

OEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

100 CUSHMAN, SUITE 400
FAIRDANKS, ALASKA 59701

PHONE: (907) 451-2811

FAX: (907) 451-2846

(3]

support cases) is determined solely by whether an Indian child is involved.® However,
since 1999, the Alaska Supreme Court has been understandably reluctant to expand
John v, Baker I beyond its narrow facts,” leaving Alaska tribes’ off-reservation
authority to issue and enforce tribal child support orders unresolved.

In addition, CCTHITA asks the court to find that it is authorized to issne
and enforce child support orders because of two statutes, one state and one federal.
CCTHITA first posits that a 2009 definitional amendment (“state” is now defined to
include “Indian tribe™) to Alaska’s uniform law affecting child support, UIFSA,
authorizes the Tribe to enter and enforce tribal child support orders. But as we will
show below, UIFSA does not grant jurisdiction to either the state or to any tribe, It
simply provides procedural rules to ensure enforcement of valid child support orders
with minimal difficulty when an obligee parent moves 1o a new location outside the
issuing state (a fact pattern not present when the obligor and obligee all live in Alaska).

CCTHITA then claims that Title TV-D of the Social Secunty Act, the

federal statute which allowed it to establish the first tribal IV-D program in Alaska,'®

s Indecd, if this were the case, the odd result would be that CCTHITA could
exercise more jurisdiction outside of Indian country, than lower 48 tribes could
exercise within Indian country. See Plains Commerce Bank v, Long Family Land and
Cattle Co,, 128 8. Ct. 2709, 2719-20 (2008) (requiring application of Montana
exceptions to allow jurisdiction over nonmembers); /d. at 2718 (tribal anthority
“centers on land held by tribe and on tribal members within the reservation),

? John v. Baker, 125 P.3d 323, 325, 326 and 327 n.15 (Alaska 2005) (John v.
Baker [I) (declining to extend John v. Baker I to child support, notwithstanding
“voluminous” briefing on the question).

" CCTHITA’s Exh. 2 (Letter from Hom, DHSS, to Thomas, President, CCTHITA
(Mar. 28, 2007)). After approval of its program, CCTHITA began issuing child support

3
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actually answers the question of whether it has jurisdiction to issue child support orders
11 Byt the statute is silent on this point, and the Office of Child Support refused to
comment on jurisdiction in Alaska during development of the [V-D program
regulations, saying that was a mattet for “applicable Federal law.'? In fact, to a large
extent, this lawsuit is the result of the Office of Child Support's decision to fund first
and leave Alaska to sort out the jurisdictional details later.

In sorting out the jurisdiction details here regarding the tribe’s authority
to issue and enforce child support orders, two questions must be answered. First, does a
tribe have inherent jurisdiction to issue child support orders off-reservation where
important State interests are implicated? Second, even assurning the Tribe can issue
child support orders off-reservation, does its jurisdiction reach to individuals, including
obligors, who are not members of a tribe? The answer to each of these questions is 2

definitive no and the State is entitled to summary judgment on CCTHITA's claims.

orders against both merbers and nonmembers. See, e.g. CCTHITA’s Exhs. 5-1 0.
CSSD is also a *IV-D” child support agency.

H See Complaint at 4 40-50 (IV-D program; right to services); see also
CCTHITA’s Motion for Summary Judgment at 2-6; id. at 32 (“We are faced with a
state agency refusing to recognize the fundamental validity of a federally-funded tribal
program and actively thwarting its operation.”); but see State’s Exh. 1 at1]
(CCTHITA’s Response to Request for Admission 1) (“plaintiff has not claimed that the
federal government’s approval of a child support plan for its IV-D tribal child support
agency confers child support jurisdiction on the TCSU or the Tribe”).

2 69 Fed, Reg. 16638, 16648-49 (2004) (Final Rule; Tribal Child Support
Enforcement) (State Exh. 37 at 2, 12-13).
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ANALYSIS

I. The special considerations that caused Congress to enact ICWA do
not apply te child support. '

CCTHITA’s case rests in large part on the extension of ICWA {custody)
principles to the child support context. CCTHITA relies heavily on the Alaska Supreme
Court case of John v. Baker I, which recognized off-reservation jurisdiction, but oniy
based on the premise that cusfody proceedings are “at the core of sovereignty.”'® While
ICWA and custody decisions in general are directly and closely related to core tribal
interests; child support is not. For this and other reasons, John v. Baker I cannot alone
decids this case.

Below is a short overview demonstrating the different goals and purposes
between child support and ICWA “child custody proceedings.”"

A.  ICWA derives from concern about state court placement of
Indian children.

The Indian Child Welfare Act arose from a Congressional recognition
that state courts were unable to make adequate determinations about an Indian child’s
best interests in custody proceedings.'® Indian children were being removed from their
natural parents by nontribal government authorities, and at an alarming rate.' The

problem was so widespread that Congress intervened and passed ICWA in 1978."" The

> Johnv. Baker I, 982 P.2d at 758.

" See25U.S.C. § 1903 (defining “child custody proceedings”).

* Inre Marriage of Skillen, 956 P.2d 1, 10 (Mont. 1998).

' Mississippi Band of Choctaw Indians v. Holyfleld, 490 U.S. 30, 34 (1989).
7 25U8.C. §§ 1901-1923,
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2 3

U.S. Supreme Court describes the “most important” provisions as those “setting forth
minimum standards for the placement of Indian children by state courts and providing
procedural safeguards to insure that parental rights are protected."” For actions arising
on a reservation, Congress gave exclusive jurisdiction to the tribes.'? In actions arising
0

off-reservation, tribes had “concurrent jurisdiction.”

B. Child support derives from national social welfare concerns.

Unlike custody decisions under ICWA, child support has never been
about Tribes or Indian children in specific. The requirement (imposed through the Title
IV-D funding program) that states implement UIFSA indicates that child support
payments are a matter of national, not just state, interest.?! While it is beyond the scope
of this motion to exhaustively outline the development of child support, at least a brief
history is provided below.

The beginnings of child support legislation as we know it today can be
traced to the 1935 Aid for Families with Dependent Children (AFDC) program. That
program originally funneled money to relatives of children whose parents bad died. In

the aftermath of World War II, American nuclear families became more fragmented,

and the number of noncustodial parents with delinquent child support obligations

8 Holyfield, 490 U.S. at 56 (Stevens, J., Kennedy, IT., Rehnquist, I., dissenting on
other grounds).

19 257.8.C. § 1911(r); Holyfleld, 490 U.S. at 42.

B 25(U.8.C. § 1911(b); Holyfield, 490 U.S. at 60 (Stevens, J., Kennedy, I.,
Rehnquist, J., dissenting on other grounds).

2 UIFSA, Prefatory Note, Background (1996) (UTFSA is “valuable social policy”;
based on prior federal legislation designed to impact state child support law).

6
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increased. Custodial parents who were not collecting support began collecting welfare.
The Government’s social welfare program began imposing enormous costs on the
nation. To address the increasing social costs, in 1975 Congress created Title [V-D of
the Social Security Program. Title [V-D’s purposes were twofold: “to cut the cost of
welfare and to give incentives to the state o go after delinquent fathers.”* Pursuant to
Title IV-D, states were required to establish so-called “IV-D agencies,”?

Since it was originally passed in 1975, Title I'V-D has undergone a series
of amendments. The most recent, significant amendment was called the Personal
Responsibility and Work Opportunity Act of 19962 PRWORA has been described as
the “most significant federal legislation in the area of child support.”® It ended the
AFDC program and replaced it with Temporary Assistance to Needy Families (TANF).

It also made other “sweeping changes,” such as

2 Nancy Rank, Notes, Beyond Jurisprudential Midrash: Toward a Human
Solution to Title IV-D Child Support Enforcement Problems Across Indian Country
Borders, 33 Ariz. L. Rev. 337,340-41 (1991); see also Laura W. Morgan, Child
Support Guidelines: Interpretation and Application § 1.02 (2010) (“primary goal” was
“to reduce the federal cost of the AFDC program by sharpening enforcement of support
obligations™),

See generally Laura W. Motgan, Child Support Guidelines: [nterpretation and
Application § 1.02 (2010). In Title IV-D cases, the child support enforcement agency
enforces child support orders using federally appropriated funds under Title [V-D of
the Social Security Act (42 U.S.C, § 651 - 669b). Because Title IV-D cases are child
support cases in which the federal government has ap interest, they must be serviced

according to federal rules and regulations. Essentials Jor Attorneys in Child Support
Enforcemen:: Handbook 10 (3d ed. 2009).

% Public Law 104-193, 110 Stat, 2105 (1996).

= Laura W. Morgan, Child Support Guidelines: Interpretation and Application §

1.02 (2010),
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expanding paternity establishment procedures, establishing new

federal and state Tegistries for support orders and new hires,

enhancing interstate enforcement by requiring all states fo adopt

the Uniform Interstate Family Support Act (UIFSA), expanding

the use of the Federal Parent Locator Service (FPLS), and

requiring states to enact tougher enforcement measures such as

authorizing the placement of liens on occupational and
professional licenses.”
Persons receiving TANF (welfare) benefits were required to assign their rights to due-
but-uncollected child support payments to the government, and when the money was
collected, the government was reimbursed.

In 1996, the Title [V-D program was expanded to include Indian tribes,
which were given startup funding to create capacity to operate a child support program
for their obligee members. Once these tribes showed they had met federal financial,
administrative, and capacity requirements, they were certified as tribal IV-D agencies.
CCTHITA is the first tribal program in Alaska to meet the federal certification
requirements. At least one other Alaska tribe is in the startup stages of a Tribal IV-D
program. The other 227 federally recognized tribes in Alaska (which do not participate
in the Title IV-D fedéral startup program) are subject to no standards whatsoever.

As the Alaska Supreme Court described “child support,” it has nothing to

do with Alaska Native specific considerations. Child support “is the contribution to a

child’s maintenance required of both parents” and “I[t]he amount of support & child is

entitled to receive from a particular parent is determined by that parent’s ability to

%
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provide for the child.”* This definition accurately identifies what child support is; a
debt between two parents. That debt is not Native or non-Native. It is simply a debt.
Collection of the debt is subject to regulation through a comprehensive state program
responding in part to governing federal rules,

The financial concerns listed in the CCTHITA’s Complaint fall short of
articulating anything uniquely “tribal.” CCTHITA’s Complaint does not allege any
administrative lapses or inequities in the State-run and -operated child support program.
That is, this lawsuit does not arise because of any state failures. It also does not arise
out of any tribal-specific concerns—tribal members are subject to the same child
support rules as non-tribal members. Unlike ICWA, state courts have never been
accused of applying child support rules in an unfair or discriminatory marner. Aﬁd
CSS8D is not accused of making disparate efforts in its collection efforts depending on
whether an obligor is Native or non-Native,

Now, up to 229 federally recognized tribes seek to operate separate child
support programs (or to simply start 1ssuing orders, with or without a program, and
with or without any goveming standards) involving precisely the same people that are
subject to state child support enforcement efforts solely because an Alaska Native child
is involved.?® Unlike ICWA, child support does not stem from any uniquely tribal

interests. Any claim to “inherent” jurisdiction to manage debt (child support) -- through

# Alaska R. Civ, P. 90.3 cominentary I(B),

% The State has already received at least one order from a tribe ordering the Stata

of Alaska to issue a child Support payment check to the tribe itself, State’s Exh. 12.

]
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a program that arose out of the national welfare program and that necessarily impacts
state and nonmember interests - is highly suspec’t.29

C.  Tribal IV-D programs sprung from 2 concern about states
being unable to enforce child support arders on reservations.

The 1996 PRWORA amendments provided that a tribe could be eligible
to become a IV-D agency.” In 2000, the Federal Department of Health and Human
Services published a Notice of Proposed Rulemaking, witha Final Rule being issued in
2004 governing the direct funding of tribal support programﬁ.3l

The impetus for allowing tribes to operate IV-D programs was to address

a jurisdictional gap: in the lower 48 states, the states’ authority was “limited or non-

| existent” within tribal territory.”? “Consequently, States [were] limited in their abilityto__ | ..

provide IV-D services on Tribal lands and to establish paternity and establish and
enforce child support orders and Indian families have had difficulty getting IV-D
services from State IV-D programs."33 So, the tribal IV-D program was created
primarily to prevent noncustodial parents from avoiding their child support obligations

by retreating to Indian Country where state child support orders could not be enforced.

» See Montana v. United States, 450 U.S. 544, 564 (1981) (recognizing inherent
power to determine tribal memberships, to regulate “domestic relations among
members,” and to prescribe rules of inheritance).

3 42 18.C. § 655(D)-
B 45 C.F.R. Part 309.

2 g9 Fed. Reg. 16638 (2004) (State Exh. 37 at 2); see, e.g., Howe v. Ellenbecker,
774 F. Supp. 1224, 1228 and 1232 n.5 (D. S.D. 1991) (state attempts to enforce state
child support orders on reservations unsuccessful because of jurisdictional issues).

3 69 Fed. Reg. 16638 (State Exh. 37 at 2).
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However, this jurisdictional disconnect never existed in Alaska because Alaska has
virtually no Indian country.* Alaska child suppott orders could be, and are, enforced
statewide.**

D.  Jokn v. Baker III rejected the idea that child support and
custody were linked.

The Alaska Supreme Court has already rejected the argument that
jurisdiction over custody determines jurisdiction over child support. Jokn I'is not
“implicit” recognition of child support jurisdiction. In.Jokn I7], Ms. John argued that
the Court in JoAn I had “implicitly conceded that the courts of Alaska Native villages
have jurisdiction to issue child support orders.”® The Court disagreed, noting that it
had enly addressed jurisdiction to adjudicate child custody in John / and had made “no
mention of child support,”’

Whether a link might exist between custody and support is irrelevant to
the jurisdictional question. For example, when inter-state custody and child support are
at issue, the respective custody and child support jurisdiction may be split after

application of relevant rules such as the Uniform Child Custody Jurisdiction Act, the

4 43 U.S.C. § 1618(a) (2009) (revoking all Alaska Native reservations with
exception of Annette Island Reserve); Native Village of Venetie, 522 U.S. at 524
(quoting 43 U.8.C. §§ 1603, 161 8(2)) (recognizing ANCSA’s revocation of
reservations and extinguishment of al] aboriginal claims). “Indian country” is defined
as (a) land within Indian reservations, (b) ‘dependent Indian communities,” and (c)
Indian allotments under Indian title, 18 U.S.C. § 1151,

3 See AS 25.27.020(a)(1) (CSSD duty to obtain, enforce and administer child
support orders in the state); AS 25.27.020(a)(3)(CSSD duty to administer UIFSA).

3 Johnv. Baker III, 125 P.3d at 326.

Y Johnv. Baker III, 125 P.3d at 326,
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parental Kidnapping Prevention Act, and the Uniform Interstate Family Support Act.”®
This case, too, presents a jurisdictional question which must be analyzed under relevant
Indian law principles, and which cannot be decided based on “intuitively satisfying
solutions.”® Courts have repeatedly rejected policy arguments as a fegitimate basis to
resolve complex jurisdictional questions of Indian law.*"

E. Summary.

In summary, child support developed as a broad, national social welfare
program. Unlike ICWA, child support programs do not spring directly or indirectly
from anything particular to tribes or tribal jurisdiction. The mere fact that an Alaska
Native child is involved does not establish jurisdiction. And the primary reason for
recognizing Tribal [V-D agencies has no application in Alaska where jurisdictional

gaps are non~existent.

B See e.g., Straight v. Straight, 195 S.W.3d 461, 467 (Mo. CL App. 2006) (noting
cases where custody and support split between different jurisdictions).

¥

10 See, e.g., Plains Commerce Bank v. Long Family Land & Cattle Co., 128 8. Ct.
2709, 2726 (2008) (**bedrock principles” of tribal jurisdiction do “not vary depending
on the desirability of a particular regulation”); Wagnon v. Prairie Band Potawatomi
Nation, 546 U.8. 95, 113, 128 (2005) (refusing to rule based on the dissent’s argument
that tribal economic development, tribal self-sufficiency and strong tribal government
interests were at stake); Oliphant v. Suquamish Indian Tribe, 435 U1.8. 191, 212 (1978)
(noting problem of lawlessness on reservations, but rejecting tribal jurisdiction in
criminal proceedings in part because “these are considerations for Congress to weigh”).
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I Neither the Title IV-D funding mechanism nor UIFSA establish
tribal child support jurisdiction.

A.  Because the tribal Title [V-D program is a funding mechanism
that does not create tribal jurisdiction, the State is entitled to
summary judgment on the second and third causes of action,

Congress has plenary authority to define the limits of trbal jurisdiction.”
While Congress did explicitly provide for tribal Jurisdiction in child custody
proceedings under ICWA,* it has not done so for child support in Title IV-D. Unlike
ICWA, Title IV-D is merely a funding mechanism.* Title IV-D does not determine the
subject matter jurisdiction of individual tribes to issue child support orders—much less
recognize any rights whatsoever to operate off-reservation, The State is entitled to
sumimary judgment on the second and third causes of action.

As noted above, in the lower 48 states, the states’ authority was “limited
of non-existent” within tribal territory, and the IV-D program was created to address
this jurisdictional loophole.** While the purpose of the tribal IV-D program was to
facilitate the enforcement of child support orders within Indian Country, Congress did
not confer jurisdiction on tribes through Title [V-D. Rather, Congress recognized that

only those child support orders that are “issued by a court of competent jurisdiction”

' See, eg., William C. Canby, American Indian Law in a Nutshell 100 (5th ed.
2009),

“?  See25U.8.C.§§ 19011923,

+ 42 U.S.C. § 655(f) (funding for tribal child support enforcement I'V-D program);
see also 42 U.S.C. § 651 (authorization of appropriations); 42 U.8.C. § 655 (payments
to states); 42 U.S.C. § 658a (incentive payments to states); 45 C.F.R. § 309.1(a) and (b)
(“direct grants to Indian Tribes™: eli gibility requirements).

4 See section L.C. supra.
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are enforceable in other states.” That is, child support orders governed by the Title IV-
D program (tribal or otherwise) have to be issued by jurisdictions that have “the legal
authority to take actions in child support matters.”™ Thus, IV-D requires pre-existing
jurisdiction; it dees not create it.

Ignoring Title [V-D’s underlying jurisdictional requirement, the
CCTHITA rests its Title IV-D argument on iwo regulations, 45 C.F.R. § 302.36(a)(2)
and 45 C.F.R. 303.7(cX7)(iii)-(iv). 47 These regulations only set a responding state’s
responsibilities generally, and do not determine a tribe’s subject matter jurisdiction.
The tribe must alrcady have a “population subject to the jurisdiction of the Tribal
court.™?

This requirement of underlying jurisdiction is specifically recognized in
the Final Rule on the tribal IV-D regulations. The Final Rule acknowledged that Title

IV-D status does not confer jurisdiction, and found that

5 4 US.C. § 654(9)(C) (state child support plan must provide for state
cooperation “in securing compliance by a non-custodial parent . . . with an order issued
by a court of competent jurisdiction”); see also 45 C.F.R. § 309.05 (child support order
is an order “issued by a court of competent jurisdiction”).

% g9 Fed. Reg. 16648 (cmt. 2 on § 309.05) (State Exh. 37 at 12). The legal
authority of a tribe over matters is determined by federal case law. Plains Commerce,
128 §. Ct. 2709, 2716 (2008); Nat'l Farmers Union Ins. v. Crow Tribe of Indians, 471
U.S. 845, 852 (19835).

7 Complaint at § 21, 42, 47, 48. Section 302.36(a)}(2) requires that “[t}he State
plan shall provide that the . . . [tthe State will extend the full range of services available
under its [V-D plan to all Tribal IV-D programs, including promptly opening a case
where appropriate.” § Section 303.7(c)(7)iii)-(iv) governs the responding IV-D
agency’s necessary services in interstate cases.

#® 45 C.F.R. §309.65(a)1) (emphasis added) (requiring tribe’s proposed plan to
include the jurisdictional statement).
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it is not appropriate or necessary to define “Tribe” in terms of the

limits of Tribal jurisdiction. The regulatory definition of “Tribe”

is appropriately related to Federal recognition of governmental

entities eligible for Federal funds. Such definition is not intended

to have any effect on the exercise of Tribal or State jurisdiction.”®
The Final Rule also found that “it is not appropriate or necessary in this regulation to
define the territorial limits of 2 Tribe’s authority” because this is “more appropriately
determined by Tribal law, the jurisdiction of the Tribe's courts or administrative
processes and by applicable federal law, not by child support enforcement
regulations.”™® Thus, the Jjurisdiction of tribal courts is independent of the tribal IV-D
program, and “without proper jurisdiction, a tribunal cannot proceed to establish,
enforce, or modify a support order or determine paternity.”' Where a tribe does not
have jurisdiction” (such as here) then “the proper action” is “to refer the case to a State
or another Tribe” that does.™

The tribal IV-D program’s recognition that not all tribes will have

jurisdiction over child support orders is not unique. The Full Faith and Credit for Child

N 69 Fed. Reg. 16648 (cmt. 6 on § 309.05) (emphasis added) (State Exh, 37 atl2).

* 69 Fed. Reg. 16648-49 (cmt. 7 on § 305.05) (State Exh. 37 at 12-13); see also
69 Fed. Reg. 16648 (cmt. 6 on § 309.05) (the “definition [of “Tribe’] is not intended to
have any effect on the exercise of Tribal or State Jurisdiction”) (State Exh. 37 at 12).

' 69 Fed. Reg. 16655 (cmt. | on § 309.70) (State Exh. 37 at 19).

= 69 Fed. Reg. 16655 (cmt. 1 on § 309.75) (State Exh, 37 at 19); accord 69 Fed.
Reg. 16653 (cmt. 10 on § 309.55; if “no jurisdiction, the State can refer the applicant to
an agency in the appropriate jurisdiction”; “there may be circumstances under which
the only appropriate service [for a Tribal IV-D program] will be to request assistance
from another Tribal or State IV-D program with the legal authority to take actions on
the case"”) (State Exh. 37 at 17); see also 69 Fed, Reg. 16651 (cmt. 2 on 309.60;
recognizing that “unique circumstances and challenges” in Alaska may require tribe to
“{clontract[] with the State or with other Native entities . . . for delivery of IV-D
services”) (State Exh. 37 at 15),

5
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Support Orders Act (FFCCSOA) provides that only orders from tribes with Indian
country are given full faith and credit.”? And, even orders that are issued in Indian
Country are entitled to full faith and credit only if the tribal court had subject matter
jurisdiction, had personal jurisdiction over the parties, and due process was given.s"

Because child support orders have to be issued by courts of competent
jurisdiction and because the tribal jurisdictional issues were not decided in the tribal
IV-D implementing regulations, there is no merit to the Central Council’s second and
third causes of action. The State is entitled to summary judgment.

B.  Because UIFSA is a procedural mechanism that does not

create tribal jurisdiction, the State is entitled to summary
judgment.

CCTHITA asserts that the State is required to enforce CCTHITA tribat
orders under UIFSA, AS 25.25.%° In 2009, the Alaska Legislature did amend the State’s
version of UIFSA to include “an Indian tribe” in the definition of “state.”*® While this
change brings tribes that do have jurisdiction (e.g., some Lower 48 tribes) within the

State’s UTFSA procedural rules, it does not make the State’s UIFSA applicable to tribes

3 See 28 U.S.C. § 1738B(a)(1) (requiring enforcement of orders of “another
State™); 28 U.S.C. § 1738B(b) (“State” means “a State of the United States . . . and
Indian country”) (emphasis added). CCTHITA orders are not issued in Indian Country.

5 28 1S.C. § 1738B(c)(1)-(2) (requiring jurisdiction and due process); see also
John v. Baker I, 982 P.2d at 763 (requiring subject matter jurisdiction and personal
jurisdiction, and due process for comity recognition); Starr v. George, 175 P.3d 50,
(Alaska 2008) (requiring same for full faith and credit to foreign judgment).

. See complaint at §] 33-39. Enforcement of tribal orders would include
Permanent Fund Dividend (PFD) gamishments on Alaska tribal child support orders.

36 Sec. 3, ch. 45, SLA 2009 (also including “(Jpited States Virgin Islands” in the
definition of “state”); AS 25.25.101(19) (2009).
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who lack jurisdiction (e.g., CCTHITA). This legislative change does not determine
tribal jurisdiction and the State is not required to enforce CCTHITA's support orders
based on this amendment,

By including “Indian tribe” in the definition of “state,” the legislature
intended only a “procedural change[].”*” The legislature specifically recognized that
“UIFSA does not determine the authority of an Indian fribe to enter, modify, or enforce
a child support order.”® The legislature’s intent was “to remain neutral on the issue of
the underying child support Jurisdiction, if any,” of the tribes and to “not . . . expand or
restrict the child support jurisdiction, if any, of [tribes].”* -

This intent_ confarms to the.case law recognizing, that UIFSA “is a
procedural statyte” that “merely establishes the method for enforcing a right,”®° UIFSA

only makes the collection of child support across jurisdictional boundaries easjer, It

¥ Sec.1,ch. 45, SLA 2009(at (b)).
#  Sec.1,ch, 45, SLA 2009 (at (b)),

® Sec. 1,ch45, SLA 2009 (at (b)(1) and (b)(2)); see also id. at (b)(3) (“did not . .
assume or express any opinion about whether those entities have child support
Jurisdiction in fact or in law™).

& Goddard v. Heintzelman, 875 A.2d 11 19, 1122 (Pa. Super. Ct. 2005); see also
Child Support Enforcement Div., of Alaska v. Brenckle, 675 N.E.2d 390, 393 (Mass.
1997) (UIFSA “provides the procedural framework for enforcing one State’s support
arder in another jurisdiction” and does “not affect{] substantive rights”); Thrift v. Thrifs,
760 S0.2d 732, 736 (Miss. 2000) (UIFSA does not affect substantive rights, “but
merely provides a procedure whereby child support orders may be enforced in foreign
states™),
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“does not create jurisdiction where it does not otherwise exist, and § 305(b) of UIFSA
still requires the court’s support order be “ctherwise authorized by law. "

That UIFSA is a procedural mechanism is also born out by the UIFSA
statutes themselves. Under UIFSA, upon receipt of a request for enforcement, CSSD
“shall consider and, if appraopriate,” 2dministratively enforce the support order.”” Only
“tribunal(s]” may submit orders for enforcement® and z “tribunal” is “a court,
administrative agency, or quasi-judicial entity authorized to establish, enforce, or
modify support orders or to determine parentage."“ Accordingly, under UIFSA, CSSD
is permitted to administratively enforce another state’s (which now inciudes a tribe)

child support order, if it is “appropriate”—that is, if the tribunal was “authorized” to

issue the order. A tribal order issued without jurisdiction is not “authorized,” and it
e - el o i e . Ter ettt . .

would not be “appropriate™ to enforce it. This jurisdictional requirement is explicitly

recognized in the superior court registration process that is followed if an order is not

ol Office of Child Support v. Lewis, 882 A.2d 1128, 1133 (Vt. 2004) (interpreting
UIFSA registration provistons identical to Alaska UIFSA provisions); see also id.
(“UIFSA enforcement procedures cannot overcome [jurisdictional] defect and expand a
court’s jurisdiction™); In re Marriage of Owen, 108 P.3d 824, 829 (Wash. 2005}
(“validity of order to be registered . . . is the paramount concern of the statute

governing registration of out-of-state orders™).

@ A8 ?2525.507(b) (emphasis added).

6 AS 25.25.507(a) (“party seeking to enforce a support order . .. issued by a
tribunal of another state” sends the documents required for registering the order to
CSSD); see also AS 25.25.602 (document requirements).

&4 AS 25.25.101(22) (emphastis added).
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administratively enforced, That is, registered foreign orders are reco gnized and
enforced only “if the issuing tribunal had jurisdiction.”%

Similarly, the CSSD regulations provide for enforcement of child support
orders only where the issuing tribunal had subject matter jurisdiction.® So, while
CSSD provides “child support services . . . to child Support agencies of another state,”’
the agency only enforces child support orders issued by a state with jurisdiction.®
Other provisions of UIFSA support this approach,

UIFSA is grounded on the “continuing, exclusive jurisdiction” of the
tribunal and on the existence of only one valid support order in effect at any one time.%
The tribunal that has “continuing, exclusive jurisdiction over the support issue™ “is the
tribunal that first acquires personal and subject matter jurisdiction over the parties and

the support obligation.”™ That is, UTFSA doesn’t give underlying jurisdiction. Rather,

®  AS2525603(c).

= 15 AAC 125.900(a)(13) (defining support order as “a judgment . . . issued by a
court or administrative agency of competent Jurisdiction for the support and
maintenance of a child.”) (emphasis added); see afso 15 AAC 125.500(2) (agency will
provide payment services if obligor or parent “obtains immediate income withholding
through a tribunal of competent Jurisdiction”) (emphasis added).

G 15 AAC 125.800(2).

68 15 AAC 125.745(b) (“agency will enforce a child support order issued after
October 20, 1994 . . . only if the support order . ., wag made consistently with 28
US.C.1738B™; 28 U.S.C. § 173 8B(c) (requiring subject matter jurisdiction, personal
Jurisdiction and due process).

®  AS2525.201; AS 25.25.204-207; see also UIFSA (2001) Prefatory Note at
ILB.3 (“under UIFSA the principle of continuing, exclusive jurisdiction aims to
recognize that only one valid support order may be effective at any one time™).

" UIFSA (2001) Prefatory Note at IL.D.2: see also AS 25.25.201 (personal
Jjurisdiction); AS 25.25.205(a)(1) (jurisdiction based on residence).
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UTFSA only determines which of two entities that already have underlying jurisdiction
can exert jurisdiction over a particular case.

This concept of “continuing, exclusive jurisdiction™ is difficult to apply
where no tribal land exists and all cases arise within the territorial boundaries of the
State of Alaska. The UIFSA determines “continuing exclusive jurisdiction” by the
residence of the obligor, obligee, or the child within the territory of the state.”’ Thus,
cases involving tribal members living in Alaska come within the State’s “continuing
exclusive jurisdiction.” Even where there are simultaneous child support proceedings in
two different “states,” jurisdiction over the case is largely determined by the “home
state” of the child.” A “home state” is “the state in which a child lived with a parent .,
for at least six consecutive months immediately preceding the time of filing of 2
complaint or comparable pleading for s‘:up]:»ort.”73 Where tribal children live within the
State of Alaska, their “home state” is the State of Alaska. CCTHITA cannot be the
“home state” because there is no CCTHITA territory “in which a child [could have]
lived.” CCTHITA's assertion of jurisdiction under UIFSA is pot supported by the

language of UIFSA itseif. Under the express language of UIFSA, it is the State of

o AS 2525 205(a) (a tribunal of the State of Alaska has “continuing, exclusive
jurisdiction over a child support order (1) as long as this state remains the residence of
the obligor, the individual obligee, or the child for whose benefit the support order is
issued) (emphasis added); see also AS 25.25.207(b)(2) (in determining which order is
the controlling child support ordet, “if more than one of the tribunals would have
continuing, exclusive jurisdiction .. ., an order issued by a tribunal in the current home
siate of the child shall be recognized . . .

7 AS75.25.204(a)(3) and (b)(3); AS 25.25.207(b).
™ AS25.25.101(4).
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Alaska that has exclusive jurisdiction over child support orders involving all
individuals (tribal or otherwise) who live in the State.

In conclusion, the Legislature did not grant jurisdiction to the tribes by
amending the definition of “state” to include “tribe” and UIFSA does not determine the
subject matter jurisdiction of the courts, Rather, UIFSA simply provides a mechanism

for enforcement of valid support orders that have been issued by courts with underlying

jurisdiction, CCTHITA’s claims in its first cause of action based on the 2009

amendment to the definition of “state” to include “tribe,” are without merit, The State is
entitled to summary judgment on the Central Council’s first cause of action,

I1L. CCTHITA’s brief ignores a variety of factors distinguishing this case
from John v. Baker I

CCTHITA ultimately presents this Court with a very misleading and
incomplete jurisdictional analysis which rests almost entirely on JoAn v. Baker 1.
Because of its overreliance on Jokn v. Baker I, CCTHITA ignores several crucial
issues: (1) in 2005, post John v. Baker I, the U.S. Supreme Court reaffinmed that state
law presumptively governs off-reservation, and further held no requirement exists to
balance the tribe’s competing interests against those of the State’s; (2) a series of post
John v. Baiker I'1.8. Supreme Court cases affirm and emphasize the importance of land
status as a part of the overall jurisdictional equation;™ (3) compelling State interests of

Constitutional magnitude are involved in this case, and those State Constitutional

Note that the State is not suggesting tribes are divested of anything by the lack
of Indian country. CCTHITA makes this straw man argument, See CCTHITA Motion
for Summary Judgment at 16, What the State /s suggesting is that land status, under
existing law, remains a part of any jurisdictional analysis.

74
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concerns coupled with CSSD’s necessary involvement in enforcing and providing other

 child support services to tribes takes this case squarely outside the ambit of “internal”

domestic matters which was the subject of John v. Baker I (a private custody dispute
between unmarried parents).

Al State law presumptively governs off-reservation.

Off-reservation the general rule is that state—not tribal—law governs’’
and State courts have exclusive jurisdiction.” In 2005, the U.8. Supreme Court
recognized the State’s presumptive off-reservation jurisdiction when it held that the
application of state law to off-reservation activity is not contingent on balancing tribal
snterests.’”” Even in cases involving an Indian mother and an Indian child, the off-

reservation jurisdiction of tribal courts is an “yncertain proposttion at best.”"® Tribal

a Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973) (*Absent"
express federal law to the contrary, Indians going beyond reservation boundaries have
generally been held subject to non-discriminatory state law otherwise applicable to all
citizens of the State™); see also Philip Morris, 569 F.3d at 938 (citing Atkinson Trading
Co. v. Shirley, 532 U.S. 645, 658 n.12 (2001) (“tribal jurisdiction is, of course, cabined
by geography: The jurisdiction of tribal courts does not extend beyond tribal
boundaries”); see also John v. Baker I, 982 P.2d at 744 (Matthews, J., dissenting)
(“outside of Indian country the ‘general rule’ is that tribal authority does not apply
unless there is clear congressional expression that it should™).

T pfaxav. Yakima Petroleum, Inc., 924 P.2d 372, 374 (Wash. App. 1996).

7 Wagnon, 546 U.S. at 112-13 (interest balancing test is inapplicable to

application of state law to Indians outside of off-reservation activities), State interests
can trump tribal interests even for on-reservation conduct. Nevada v. Hicks, 533 U.S.
353, 374 (2001); see State ex rel May v. Seneca-Cayuga Tribe of Oklahoma, 711P.2d
77, 89 (Okla. 1985) (increased economic activity on-reservations which have off-
reservation impact have lead courts to accommodate state interests).

B Sate v. Zaman, 946 P.2d 459, 463 (Ariz, 1997).
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interests are not as strong off-reservation as on reservation, ” Within State boundaries
on non-Indian land, State jurisdiction over tribal activities is “virtually unhindered,”%?
Off-reservation tribal jurisdiction absent Congressional authorization runs afoul of
presumptive state jurisdiction and the fact that off-reservation tribal interests are not
balanced against state interests.

B. CCTHITA ignores land status as part of the jurisdictional
equation.

Post-John v. Baker I, the United States hag repeatedly emphasized the
importance of land status as part of the jurisdictional equation.*! Nevertheless,
CCTHITA asserts tribal jurisdiction over child support even though it is acting off-
reservation and outside of Indian country.® But as the United States Supreme Court

observed in 2008, “[t]he sovereign authority of Indian tribes is limited in ways state

7 In re Baby Girl A., 282 Cal, Rptr. 105, 111 (Cal, Ct. App. 1991) (“The tribe’s
interest in actions involving Indian children living off the reservation is not as great™).
Off-reservation, tribes face the competing interests of the State and even individual
tribal members. For example, under the Indian Child Welfare Act, parental interests
may trump tribal interests through the parent’s right to veto the transfer of a case from
State court to tribal court. 25 U.S.C. § 1911(b).

80 Chris Seldin, Comment, Interstate Marketing of Indian Water Rights: The
Impact of the Commerce Clause, 87 Cal. L. Rev. 1545, 1575 (1999),

Bl See, e.g., Plains Commerce, 128 S. Ct. at 271 8; Wagnon, 546 U.S. at 112;
Atkinson Trading, 532 U.S. at 653 & 655.

*  CCTHITA admits that it is acting off reservation. State Exh, | at 2 (Admission
No. 4}, In addition, CCTHITA's ANCSA lands are not Indian country. See Native
Village of Venetie, 522 U.S. at 526-28. The extent of CCTHITA’s jurisdiction includes
“[a]il persons, property and activities within the Tribe’s territory and jurisdiction”
(CCTHITA Constitution Art. 1, §4), which includes the entirety of Southeast Alaska.
State Exh. 1 at 20-21 (Interrogatory Response 24); State Exh. | at 89 (CCTHITA 378),
see also State Exb. I at 43 (CCTHITA 332) (CCTHITA “serves 20 villages and
communities that are spread over 43,200 square miles within the Alaska Panhandle”
and “‘encompass{ing} a 525-mile strip of coastline and interior waterways™),
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and federal authority is not.”™ “By virtue of their incorporation into the United States,
the tribe’s sovereign interests are now confined to managing tribal land, protecting
tribal self-government and controlling internal relations.”®

In determining the extent of tribal jurisdiction, land status can be
particularly important because Tribal authority “centers on the land held by the tribe
and on tribal members within the reservation.”® In 2001 (again post John v. Baker I},
the United States Supreme Court explained: “Both Montana and Strate rejected tribal
authority to regulate nonmembers’ activities on land over which the tribe could not
sassert a landowner’s right to occupy and é:}rcclucie,""g6 and, “the absence of tribal
ownership has been virtually conclusive of the absence of tribal civil jurisdiction.”’

Even the Montana exceptions (applicable to nonmembers) are tied to land

status: “Indian tribes retain inherent sovereign power 0 exercise some forms of civil

83 Plains Commerce, 128 S. Ct. at 2726; see also Montana, 450 U.S. at 563
{through tribes’ “incorporation into the United States . . . Indien tribes have lost many
of the attributes of sovereignty”); Hicks, 533 U.S. at 367 (tribal courts are not courts of
general jurisdiction); United States v. Wheeler, 435 U.S. 313, 322-23 (1978) (tribe’s
sovereignty “is of a unique and limited character’).

8 Plains Commerce, 128 8. Ct. at 2723 (citations and quotations omitted).

8 74 at 2718 (emphasis added) (authority over members and territory, subject to
Congress) (emphasis added)); Atkinson Tl rading, 532 U.8. at 653 (“An Indian tribe’s
sovereign power to tax — whatever its derivation — reaches no further than tribal land.”);
id, at 655 (“territotial restriction upon tribal power™); Williams v. Lee, 358 U.S. 217,
220 (1959) (“right of reservation Indians to make their own laws and be ruled by
them”) (emphasis added).

86 Hicks, 533 U.S. at 359,

& Hicks, 533 U.S. at 360; see also Atkinson Trading, 532 U.S. at 653 (“An Indian
tribe’s sovereign power o tax . . . reaches no further than tribal land.”).
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jurisdiction over non-Indians on their reservations, even on non-Indian fee lands.”®
Each listed transaction under Montana s first exception occurred “on the reservation,”®’
Similarly, in applying the second Montana exception, the Court found that “unless the
drain of the nenmember’s conduct upon tribal services and resources 15 so severe that it
actually “imperii[s])’ the political integrity of the Indian tribe, there can be no assertion
of civil authority beyond tribal lands, ™

In this case, all of the events giving rise to the child support obligation

and the Tribe’s child support program occur outside the boundaries of any Indian

reservation. Where all events leading up to a case occur off reservation “the existence

88 Montana, 450 U.S, at 565 (emphasis added); see also Plains Commerce, 128 8.
Ct. at 2719-20 (two Montana exceptions allow for tribal “civi] Jurisdiction over non-
Indians on their reservations™) (emphasis added); id. at 2721 (“Montana and its
progeny permit tribal regulation of nonmember conduct inside the reservation that
implicates the tribe’s sovereign interests.”) (emphasis removed); id. at 2720 “status of
the land is relevant ‘insofar as it bears on the application of . . . Montana’s exceptions”
(quoting Hicks, 533 U.S. at 376 (Souter. J., concurring}); fn re JDO.M.C., 739 N.W.2d
796, 810 (8.D. 2007) (“Courts generally do not apply the Montana analysis to a
situation where conduct of a non-Indian, nonmember occurs off the reservation, and
instead, hold to the rule that absent a clear federa) directive, tribal authority does not
extend to conduct off the reservation.™).

8 Plains Commerce, 128 8. Ct. at 2721-22 (observing each of four cases under

Montana’s first exception “involved regulation of non-Indian activities on the
reservation”), MacArthur v. San Juan County, 497 F.3d 1057, 1071-72 (10th Cir.
2007) (finding that consensual relationship test can only go to “reservation borders,”
and applied “within the confines of the reservation™); Jiz re J DM, C, 739 N.W.2d at
810 (Monfana “generally applies to conduct within the reservation™Y, see Smith v.
Salish Kootenai College, 434 F.3d 1127, 1139 (9th Cir. 2006) {en banc) (tribe could
assert jurisdiction over nonmember plaintiff in tribal court because of tribe’s territorial
management powers and because of ‘deliberate actions’ to enter tribal lands).

= Atkinson Trading, 532 U 8. at 657 n.12 (emphasis added); see also Merrion v.
Jicarilla Apache Tribe, 455 U.S. 130, 137-42 (1982) (tribe’s inherent power to tax only
extends to transactions occurring on trust land).
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of any tribal court jurisdiction, much less exclusive tribal court jurisdiction, is
questionable.”m The lack of an Indian country land base”” significantly weakens any
claim by CCTHITA to child support jurisdiction.

C.  Tribal child support programs directly impact the state CSSD

program, and no similar state impact existed in John v. Baker
L

[Er e,

John v. Baker I was a private custody dispute between unmartied parents.
No necessary or ongoing State involvement existed. The John v. Baker I court applied
U.S. Supreme Court precedent in Montana to find that Northway Village could, on
those facts, exercise of'f—rcsserv:&tt':o’x:l_'Jt.n'isr.ﬁc‘cicm.93 Montana held that a tribe could
exercise inherent jurisdiction for “domestic relations among members.”* And, in Jokn
v. Baker I, a custody dispute between Alaska Natives living in different villages was

treated as “domestic relations among members.””

50 Roev. Doe, 649 N.W.2d 566, 576 (N.D. 2002) (citing William C. Canby, Jr.,
American Indian Law, 194-95 (1998) (state court paternity action by nonmember
against member residing on reservation where all events leading up to action occurred
off reservation; state court action did not infringe on tribe’ s right to self government).

2 43 U.8.C. §1618 (ANCSA § 19); Native Village of Venetie, 522 U.S. at 532
(lands held under ANCSA are not “dependent Indian communities™); Jones v. State,
936 P.2d 1263, 1265 (Alaska App. 1997) (expressing doubt that Alaska Native
allotments qualify as Indian country); 43 U.S.C. § 1603 (ANCSA §4) (extinguishing
aboniginal title to virtually all land in Alaska); see also Canby, William C., American
Indian Law 392 (4th ed. 2004).

% Johnv, Baker I, 982 P.2d at 755 (noting with approval decisions that “stress the
importance of tribal power to regulate internal domestic relations™).

= Montana, 450 U.S. at 564.

9 John v, Baker I, 982 P.2d at 765 (“Tribal courts in Alaska have jurisdiction to
adjudicate custody disputes involving tribal members™).
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Unlike John v. Baker I, this case involves direct impacts to the State of
Alaska of various kinds, and necessary, continuous and ongoing State involvement.
The more tribes which begin issuing child support orders (whether pursuant to a IV-D
program, or not), the greater the impact on Statc operations. This case squarely presents
the broader question of whether any tribe—Title IV-D or not—can issue child support
orders, and the impact to the State of Alagka and its child support system is certain and
unavoidable,

CSSD’s ongoing involvement severely undercuts the notion that
CCTHITA is somehow engaged in “domestic relations among members” when it issues
child support orders for tribal children. CSSD would be a direct or silent partner in eacﬁ
and every tribal child support program. To understand this, it is necessary to briefly
explain the State CSSD program and how it would be impacted if multiple child
support programs existed in the State.

The State runs a highly successful child support program through its
Child Support Services Division.”® CSSD touches the lives of 1 in 6 Alaskans.?” CSSD
currently has 231 employees, and manages roughly 44,000 child support cases.’® The

CSSD operations are highly successful, exceeding all but one federal performance

% See State Exh. 38, Affidavit of John Mallonee, Oct. 28, 2010, at 1§ 7-12.
7 I atfe.

% Idatys.
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benchmark.”® In 2009, CSSD was second in the nation for having enforceable child
support orders in its cases. ™

The CSSD program provides a broad range of services to Alaskans.
Among other things, it does the following: performs intake; gstablishes paternity,
establishes child support orders; performs child support order modifications; enforces
domestic and foreign child support orders; and offers weekday and after hour customer
service.'? Tts day to day operations require an Information Technology staff, and it also
has sections dedicated to complaint resolution, the Office of Administrative Hearing
appeals, and accounting, audits and adjustments.'% Its primary mission is simple and
direct: collect child support.'®

Impacts to CSSD operations would be of three general types: (1) mission
impacts; (2) day-to-day operations impacts; (3) potential financial impacts. The direct
or indirect regulation of State activitjes, off-reservation, runs afoul of the guidance

provided in Nevada v. Hicks'® and Wagnon v. Prairie Band Potawatomi Nation. 105

% Idatf8&9.

10 17 atq 10.
0 Kdoatq 3.
102 Id

1 74 atq4. Inthatregard, it is worth noting that State CSSD is far more efficient

at collecting child support than CCTHITA. /d. at'] 7.

104 533 (J.8. at 364 (commenting that tribal interference with off-reservation matters

where the State has a “considerable” interest not allowed, even on-reservation). Here,
the State’s interest in enforcement of child support for all citizens, Native and non-
Native alike, is as strong or stronger than its interest in the service of process which
was the topic of Nevada v. Hicks.
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Yet, when tribal courts issue child support orders and CSSD has to enforce the orders,
tribal courts essentially will dictate state child support enforcement efforts in one or
more respects.l%

1. CSSD Mission Impacts

The Alaska CSSD Division is mandated by law to serve all Alaskans,
whether Native or non-Native,'"” CSSD’s mission derives directly from State of Alaska
Constitutional authority to provide for the public health and welfare.'% And, the State
of Alaska’s ability to set rules for the public welfare binding even on tribes off-
reservation has long been recognized.'"” Pursuant to its public welfare authority, the
State mandates that parents be responsible for their children."!® Child support is

required in divorce''! and dissolutions.'* Of course, Alaska Court reles also set forth

specific child support requirements via Alaska Civil Rule 90.3. The importance of child

195 546 U.S. at 112-13 (reaffirming presumptive off-reservation State jurisdiction,

and rejecting balancing of interest test for off-reservation State activities).

1% State Exh. 38, Affidavit of John Mallonee, Oct. 28, 2010, at § 16 (describing
how a tribe “could direct CSSD’s enforcement actions”).

7 AS25.27.100 (all persons may use agency); 42 U.8.C. § 654(]) (state plan must
be in effect in all political subdivisions of the state); State Exh, 38, Affidavit of John
Mallonee, Oct. 28, 2010 at § 6.

"% Alaska Const. art. VI, § 4 (“The legislature shall provide for the promotion and
protection of public health”); Alaska Const. art. VII, § 5 (“The legislature shall provide
for public welfare™).

9 Metiakatla Indian Cmty. v. Egan, 362 P.2d 901, 915 (Alaska 1961), vacared on
other grounds, 369 1U.S. 45 (1962).

10 AS25.20.030 (duty of parent).
"' AS25.240.160(a)(1) (judgments in divorce actions).
"2 AS25.24.200(a)(2) & (b)(2) (dissolution proceedings).
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support in the State is clear and unequivocal: “Parents heve a paramount duty to
support their children."'?

These constitutionally-driven child support mandates will be impossible
to follow if all 229 federally recognized tribes have jurisdiction over child suppcort.1 14 1f
that is the case, Alaska Courts or CSSD will only be able to set child support in those
cases where a tribal court has not already done so. There is nothing in the legislative
history of the State child support rules to suggest that the Alaska legislature intended
that its rules apply if, but only if, a tribe did not elect to assume child support
junisdiction,

CSSD also has an overall interest in the uniform enforcement of child
support in the State.'”® That goal will be undermined to the extent that some Alaska
citizens— neighbors even—could end up with differing child support awards based
merely on whether or not & tribal eligible child (member of the tribe, or eligible for

membership) is involved. In fact, in some cases, up to three different child support

amounts could be in play. If a child is eligible to be in more than one tribe, either Tribe

3 gesterv. Clark, 182 P.3d 1117, 1122 (Alaska 2008) (recognizing parents’
statutory and common law duty to support children).

114 although CCTHITA couches is complaint as only governing its own fribal

authority, a decision in this case recognizing CCTHITA authority would necessarily
recognize the authority of all tribes in Alaska, As discussed in section I, neither
UIFSA nor the tribal IV-D program provide CCTHITA with jurisdiction. Therefore if
CCTHITA has jurisdiction, it must be on the basis of inherent jurisdiction. If
CCTHITA has inherent jurisdiction over child support matters involving Native
children, then all tribes in Alaska also have inherent jurisdiction over child support
cases involving Tribal children. Thus, the impacts of this case reach far beyond
CCTHITA and its IV-D program.

115 otate Exh. 38, Affidavit of John Mallonee, Oct. 28, 2010, at § 13-22.
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1, Tribe 2, or the State child support could apply depending on who asserts jurisdiction
ﬁ;'st. No one benefits from this kind of uncertainty, 'S

Part of the broader, overall CSSD mission includes maintaining a
comprehensive registry of child support orders in the State.!!” The registry is intended
to “improve child support establishment, coliection and disbursement through sharing,
comparing and receiving information from other databases and information comparison
services.”'"® Information is transmitted to the federal government, and is shared with
other IV-D agencies and is used for Federal Parent Locator Services and for other
diverse purposes.''® Tribes who are not IV-D eligible (228 such tribes exist in Alaska)

do not need to participate in the registry. This means a loss of contro] over the status of

child support obligations in Alaska. Without knowing who, at any given time, is

subject to an order could result in duplicate or conflicting orders.'* The State CSSD
operations are more inefficient and difficult to perform when uncertainty exists about
who is, and is not, subject to orders and in what amounts. This is precisely the opposite
effect of what Congress intended when it passed 42 U.S.C. 654a (requiring, in part, that

states create a “State case registry”): the Congressional registry requirements are

o 14 at 721 (“State would be left with a patchwork of 229 different child support
guidelines™).

" Hd atq20.
118 Id
N A
120 Id.
il RaE
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“intended to improve the overall efficiency of the States® child support enforcernent
scheme.”'*!

2. Day-to-day operations impacts to CSSD.

1f tribal child suppert orders are recognized, enforcement of tribal court
orders could be requested either by the tribe directly, or by the individuals subject to
the tribal court orders. That is, even if a tribe issued the order, enforcement services
could be requested by either the tribe, or the parties to the order, directly from the
State.'?? While this result is required by statute, of course the Alaska legisiature would
never have envisioned the confusing situation where 229 separate child support
regimes exist in the State. CSSD will necessarily become involved because tribes lack
enforcement authority in the State.'”

By some statistics, at the national level 50% of custodial parents have a
child support award but are still owed child support.’?* Regardless of the exact statistic,
no one seriously contests the need for enforcement efforts against parents who do not
support their families. Indeed, enforcement of collection against unwilling obligors is
the sine gua non of child support programs. CSSD will carry the full weight of tribal

child order enforcement issues on its back.

2l Blessing v. Freestone, 520 U.S. 329, 345 (1997).

122 Gtate Exh. 38, Affidavit of John Mallonee, Oct. 28, 2010, at§ 19 (“any parent
can request CSSI)’s assistance, regardless of who issued the order™).

123 Off.reservation enforcement authority is nof part of a Tribe’s inherent authority

per Montana, 10T does the Tribe here contest its lack of enforcement authority.

124 [ aura W. Morgan, Child Support Guidelines: Interpretation and Application §

1.02 (2010) (citing 1995 U.5. Census Bureau statistics)
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The exact extent of operational impact is, of course, uncertain. Too many
variables exist. How many tribes will begin issuing child support orders? What
percentage of orders will require clarificatior or amendment? What percentage will
require enforcement action? How will the orders be formulated (iri-kind services or a
debt certain)? Regardless of these variables, State involvement is a certainty: “It is
highly likely that CSSD would become involved in enforcement of a large majority of
tribal child support orders because oftentimes a parent does not pay child support,”'*
Fot the last two years, for example, CSSD has entered interim agreements to proceed
with PFD garnishments for CCTHITA tribal court orders. Other enforcement efforts
could include requiring employers to follow income withholding orders, garnishing
unemployment and workers compensation benefits, Internal Revenue Service tax
refund intercepts, and taking action against driver or occupational licenses, 26

These requests for CSSD services will have a negative impact on the
ability of the State to perform its day-to-day operations in providing child support
services to this State’s citizens.'?’ John Mallonee, the Director of CSSD, concludes:

[T]he Ievel of impact this might have on CSSD’s operations is

not clear, but it could have detrimental effects on CSSD’s

operations and ability to provide services as well as detrimental
effects for custodial parents.'*®

'»>  State Exh. 38, Affidavit of John Mallonee, Oct. 28, 2010, at | 18.

126 1d ; see State Exh. 30 (IRS memo on intercept services; taxpayer information

cart't be released to tribe).

7 State Exh. 38, Affidavit of Joha Mallonee, Oct, 28, 2010, at § 18. (noting
difficulties of trying to run a de-centralized child suppott program with up to 230
different sovereigns issuing child support orders),

1 oat] 19,
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Given these clear and unavoidable impacts to State operations, it is nearly impossible to
conclude that running an off-reservation child suppert program is “domestic relations
among members.” It is far more than that. It is regulating debt relationships between
parents as part of a broader, comprehensive, national and state welfare program having
impacts on all citizens, Native and non-Native alike.

3. Financial impacts to the State of Alaska/families.

Director Mallonee states that the “primary mission of CSSD is to collect
and distribute child support.”'? CSSD does so in two ways: first, it can actually
establish and collect child support; second, in public assistance cases, a parent (usually
custodial, but sometimes even non-custodial) cen assign the rights to child support in
exchange for the public assistance.’® In public assistance cases, the State has an
independent right to recoup some of the moneys paid from child support.’*! Should a
party (either the obligor or custodian) go on public assistance, normally the State could
modify the child support order to recoup public assistance moneys paid.‘32 In the svent
a tribal support order exists, the State would be unable to modify the order (unless the

tribe runs a [V-D program, which almost no tribes in Alaska do).'” This situation

122 14 at§ 4.
130 1d atys.

132 14 atq 13 (explaining that either the obligor or obligee may be a custodian who
goes on public assistance, and that CSSD can go to court to obtain modifications of
child support orders to recoup public assistance moneys as necessary).

133 rd.atq13.
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means the State will suffer “direct financial harm.”"** Likewise, the State will also
suffer direct financial harm if it takes custody of a child in a child~in-need-of-aid case
or a juvenile delinquency proceeding and the Tribe asserts jurisdiction to issues a child
support order even though the child is in State custody.'*® The tribal child suppor: order
will limit the amount of child support the State can collect,'*

In the event of ambiguities or problems with a tribal child support order,
obtaining clarification and making a tribal child support order enforceable could be
difficult or impossible. For example, if the order were issued for “in kind” services
(like providing repair services or food in lieu of monthly payments), the State would
not be able ta enforce, and also would not be able to modify the order.’*” Under the
State system, CSSD can go to court to obtain clarification of an order. But CSSD has
no authority or ability to obtain modifications or clarification from separate sovereigns.
In these and other cases where ambiguities or problems exist with the child support
order, cases could be closed simply for want of an enforceable order.'® This has a
harmful effect on any parent entitled to child support, as well as affecting the State’s

ability to recoup public assistance moneys as noted above. Other situations could exist

134 fd
95 Jd ety 14.
136 d
B Id atg 15,

7] (“If CSSD could not, for whatever reason, enforce the tribal order it would

have to close its case and would be unable to collect support from the custodian™); id.
at 16 ("Even in the current statc court system, sometimes CSSD has questions about
the court’s intent and must seek clarification of the child support order™).
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further impacting State financial interests. For example, because interpretation of tribal
court orders is in the sole discretion of the tribe, a tribe could issue an order demanding
that certain moneys be returned to an obligor because the obligor was averpaying.'®
Numerous hypotheticals and “what if” scenarios could be played out, But it hardly
speaks to an efficient or smoothly operating child support program where the
applicable child support rules could proliferate to 229,

D. Conclusion

The off-reservation tribal jurisdiction over child-support cannot rest on
John v. Baker I alone. John v. Baker I turned on several findings, such as that
Congressional authorization (ICWA) specifically affirmed tribal jurisdiction in custody
matters,'® that custody was at the “core of sovereignty,” because custody involved
“domestic relations among members™'*! that land and membership jurisdiction could be
“teased apart,”* that tribes had jurisdiction unless divested to “secure tribal self-
governance.” ** If any single prong is removed (as they all are here}, the entire John v.
Baker [ jurisdictional analysis unravels.

The core tribal jurisdictionel affirmations in ICWA are absent here. Child
support cannet be analogized to ICWA. The case can’t be at the core of sovereignty

because it involves a debt relationship between parties, and because the case implicates

B i at]17.
B0 rohn v, Baker I, 982 P.2d at 754.
W74 at 758,
42 14 at 754.
W3 74 at 736.
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public health and welfare concerns of Constitutional magnitude, Moreover, this case is
not in any meaningful sense “intemnal” to a tribe because, among other reasons, CSSD
must take a lead enforcement role. Post John v. Baker I case law has made clear that
land and membership can in no circumstances be completely separated—Iland remains
relevant to the overall jurisdictional analysis. And, finally, promotion of tribal self-
govemance has been rejected as a basis for off-reservation jurisdiction in the absence
of specific Congressional authorization,'*

In resting its claims of jurisdiction on Jokn v. Baker I alone, CCTHITA
ignores the presumption that state law applies off-reservation and the recent United
States Supreme Court cases recognizing the importance of Jand. The assertion of tribal
jurisdiction off-reservation by the State’s 229 recognized tribes will have an inordinate
impact (mission, day-to-day, and financial impacts) on the State’s child support
program and statewide jurisdiction. The absence of a land base significantly weakens
CCTHITA’s claims of child support jurisdiction and the infringement of significant
state interests suggests that off-reservation Jurisdiction over child support should not be

granted lightly. Child support is not a matter of internal domestic relations and

" Johnv. Baker I cited fowa Mutual Ins, Co. v. LaPlante, 480 U.S. 9 (1987) for
this principle. 982 P.2d at 756 & 756 n. 9. The U.S. Supreme Court has clarified that
while some courts have incorrectly interpreted LaPlante like John v. Baker I, LaPlante
“enunciate(s] only an exhaustion requirement.” Strate v, 4-J Contractors, 520 U.S.
438, 453 (1997). To the extent that off-reservation self-governance principles had any
remaining vitality as an independent source of tribal Jurisdiction, Wagnon rejected this
concept in 2005. 546 U.S. at 113, 128 (rejecting dissent’s call to recognize tribal “self-
sufficiency, and strong tribal governments™ as an independent basis to limit state
Jurisdiction).
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therefore CCTHITA does not have jurisdiction over child support even where both
parents are members of the tribe.

1v. The cases cited by CCTHITA do not compel a conclusion that it has
jurisdiction.

CCTHITA cites Iron Heart for the proposition that “applying the state’s
support laws to tribal children would interfere with the Tribe’s power of self-
government.”'*’ In relying on /ron Heart, CCTHITA posits that “[s]ignificantly, the
decision turned not on Indian country or the Tribe’s reservation status, but the Tribe's
long history of soversignty over domestic relations.””*® This position ignores Jron
Heart's pivotal facts,

The question in Jron Heart was whether the tribe had “‘retained
sovereignty to decide for itself whether stepparents should be legally obligated to
support their children.”'"” The court explicitly found that the plaintiff lived in Indian
country,*® and that South Dakota had not assumed civil jurisdiction on the
Reservation.'? Given these facts, the court found that state application of the

“stepparent responstbility law to the plaintiffs would infringe the right of reservation

145 CCTHITA Motion for Summary Judgment at 19 (citing Jron Heart v.
Ellenbecker, 689 F. Supp. 988 (D. 8.D. 1988)).

196  CCOTHITA Motion for Summary Judgment at 19.
147 689 F, Supp. at 993.

148 689 F. Supp. at 990 and n.2.

49 689 F. Supp. at 991.
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Indians to make their own laws and be ruled by them.”"'*® Thus, while it may be, as
CCTHITA suggests, that “across the United States it is common for the tribes to
adjudicate support for the benefit of the tribal children as part of their authority over

31 that is because the tribes are exercising their territorial

domestic relations,
Jurisdiction, and States are severely restricted in their ability to operate on
reservations,'*? In contrast, CCTHITA is asserting membership jurisdiction-a very new
development in the law—outside of Indian country and within the territorial
jurisdiction of the State of Alaska where State interests are at their highest. Because
CCTHITA is setting child support orders outside of Indian country and within the

territorial jurisdiction of the State of Alaska where state law applies, there is no need to

balance the Tribe’s interests against the State’s,'*

130 689 F. Supp. at 994 (emphasis added); see also Fisher v. District Court, 424
U.S. 382 (1976) (state court jurisdiction over adoption proceeding “would subject a
dispute arising on the reservation among reservation Indians to a forum other than the
one they have established for themselves”™: relied on by Iron Heart).

! CCTHITA Motion for Summary Judgment at 18 (citing Howe v. Eflenbecker. 8
F.3d 1258, 1261 (8" Cir. 1993), overruled on other grounds by Blessing v. Freestone,
520 U.S. 329).

2 See Howe, 8 F.3d at 1261 (“State has had little success in its efforts to enforce
state court orders on the reservations because of jurisdictional barriers”; case involving
child support from fathers on reservation); see also Rosebud Siowx Tribe v. Kneip, 430
U.S. 584, 603-04 (1977) (state jurisdiction on reservations “quite limited™);, Howe, 774
F. Supp. at 1228 & 1232 n.5 (noting lack of state enforcement authority on
reservations).

153 Wagnon, 546 U.S. at 112-13 (interest balancing test is inapplicable to
appliication of State law to Indians outside of the reservation); Mescalaro Apache, 411
U.S. at 148-49 (Indians going off reservation are subject to non-discriminatory state
law).

39

AFXAY
o

EXC. 229




3
o
| -
(=]
3%§gﬂm
s3-us5g
da453:-§
252950
S e
wiLE<ge
=L ZEy—S
gEm%xma
4(]1.5:225-('
EEL0B0%
I.uO (qu‘
[=] 823_
1.
[
o}

(B8]

10

11

13

14

15

16

21

22

23

24

CCTHITA s reliance on the Arizona Court of Appeals case, Zaman, as a
“clear staternent that child support falls within the realm of a tribe’s authority over
domestic relations,”"** is similarly misplaced. The Arizona Supreme Court vacated the
Court of Appeals decision cited by CCTHITA. 155 The Arizona Supreme Court held that
the state’s attempt to establish a non-Native's paternity of a Navajo child and obtain
back child support did not infringe‘on the Navajo Nation’s authority over domestic
relations.'*® Since the action by the state (a nonmember) was against a nonmember
father, jurisdiction was presumptively in the state court. 157 The Arizona Supreme Court
did not find that since it was a paternity or child support matter that it fell within the
tribe’s jurisdiction as a matter of internal domestic relations.'>® Rather, the court found
that the state had “certain state jurisdiction” and the tribe had “uncertain tribal court

jurisdiction” and therefore the state need not refrain from exercising its jurisdictin:m.'s9

154 State of Arizona v. Zaman, 927 P.2d 347, 352 (Ariz. App. 1996) (finding that
“he state’s attempt to establish a non-Native’s paternity of a Navajo child and obtain
back child support infringed on the Navajo Nation’s authority over domestic

relations’), vacated b, State of Arizona v. Zaman, 946 P.2d 459 (Ariz. 1997).
155 Zaman, 946 P.2d 459, vacating 927 P.2d 347.
1% Zaman, 946 P.2d at 460.

157 Zaman, 946 P.2d at 460.

158 And for that matter, contrary to CCTHITA's statement (motion for summary

judgment at 19), neither did the lower Zaman court. Zaman dealt first and foremost
with the paternity, not child support. Zaman, 927 P.24 at 348, vacated by Zaman, 946
P.2d 459. (“Zaman challenges the subject-matter jurisdiction of the Apache County
Superior Courtt over a paternity suit™) (emphasis added).

159 Zaman, 946 P.2d at 464.
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The cases that CCTHITA cites as authority for CCTHITAs jurisdiction

over child support as a matter of “a more intimate domestic relations matter”'® are not

L et e e e

-

persuasive. Each of these cases involved a tribes operating within its Indian Country.

Flammond and Three Irons held that the state court could not assert Jjudsdiction over
the tribal-member parents who lived on the tribe’s reservation unless that parent had
significant substantial contact with the state outside the reservation. Because the tribal-
member parent in each case did not have significant substantial contacts off
rescrvation, the state courts lacked jurisdiction over the child support cases.!®! Rather
than being authority for the “clear statement that child support falls within the realm of
a tribe’s authority over domestic relations,”"*” these cases stand for the proposition that
the state did not have jurisdiction on the reservation because Montana did not have P.L.
280 jurisdiction over Indian Country.'®® The cases cited by CCTHITA do no compel
the conclusion that child support is a matter of internal domestic relations over which

CCTHITA has subject matter jurisdiction,

180 CCTHITA Motion for Summary Judgment at 19 & nn. 93-94.

't State ex rel. Flammond, 621 P.2d 471, 472-73 (Mont. 1980); State ex rel. Three
frons, 621 P.2d 476, 477 (Mont. 1980).

12 CCTHITA Motion for Summary Judgment at 19,

163 State ex rel. Flammond, 621 P.2d at 472; State ex rel, Three Irons, 621 P.2d at
477. CCTHITA also cites an unpublished Montana Supreme Court opimion {Sanders)
as proof that child support involves domestic relations. (CCTHITA Motion for
Summary Judgment at 19 n.93.) Sanders, however dealt with the res judicata effect to
be given 2 previous Ninth Circuit decision (864 F.2d 630) concluding that the tribal
court had jurisdiction over a marriage dissolution action, not whether such action was a
matter of domestic relations. Sanders v. State, No. 04-736, 2005 WL 2219789, at **1.3
(Mont. 2605) (unpublished epinion); see also Jackson County v. Smoker, 459 S.E.2d
789, 791 (N.C. 1995) (where state and tribe had concurrent jurisdiction over action to
recover AFDC payments and tribe acted first, tribe had retained jurisdiction),
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V. Even assuming off-reservation jurisdiction over tribal members, no
such jurisdiction exists over nonmembers.

Even if we assume that CCTHITA may exercise jurisdiction over all-
member cases, “[njeither Montana not its progeny purport to allow Indian tribes to
exercise civil jurisdiction over the activities or conduct of non-Indians cccurring
outside their reservations.”'® Nevertheless, CCTHITA broadly asserts tribal
jurisdiction over child support in any case involving a child who is a member of
CCTHITA or who is eligible for membership in CCTHITA, regardiess of the
membership status of the patents.'® This position ignores the presumption against
tribal jurisdiction over nonmembers, and ignores the Montana exceptions which aliow
tribal jurisdiction over nonmembers in only very limited circumstances.

A. The presumption is that tribes do not have jurisdiction over
nonpmembers.

Because the authority of tribes is founded on their “right to make their
own laws and be ruled by them,” tribal jurisdiction does not normally extend to the
conduct of nonmembers, unless Congress has expressly granted such authority.'® As

discussed above, there has been no express delegation of tribal jurisdiction in the tribal

1% Hornell Brewing Co. v. The Rosebud Siowx Tribal Court, 133 F.3d 1087, 1091
(8th Cir. 1998).

165 gue CCTHITA Motion for Summary Judgment at 20-24. The Tribe is already
exercising child support jurisdiction when the child is in the custody of the State, a non-
consenting, nonmember. State Exh. 38, Affidavit of John Mallonee, QOct. 28, 2010, atq
14. Additionally, CCTHITA has asserted jurisdiction in cases where no one (mother,
father or child) is a member. See State’s Exh. 10 at 2,

16 Wheeler, 435 U.S. at 323; Montana, 450 U.S. at 564; Plains Commerce, 128 S.
Ct. at 2718-19; id.at 2724 (“nonmembers have no part in tribal government — they have
no say in the laws and regulations that govern tribal territory™); Atkinson Trading, 532
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IV-D program or in UIFSA. Jurisdiction over nonmembers (and those eligible for
membership in the Tribe) is presumptively invalid.'s

In line with this clear presumption—and as reinforced post Joha v. Baker
I—the trend of the United States Supreme Court has been to unequivocally limit the
authority of tribes over nonmembers.'%® The United States Supreme Court has fourd
that tribes did not have inherent power to exercise criminal jurisdiction over non-

165

Indians, ™ to regulate the sale of nonmember-owned fee land within the reservation,'”

U.S. at 650 (“inherent sovereignty of Indian tribes was limited to ‘their members and
their territory””) (emphasis added); see also American Indian Law Deskbook 203 (Clay
Smith ed., 4th ed. 2008)-(“tribes possess inherent civil regulatory authority over

~ nonmembers only in extraordinary instances™).

7 Plains Commerce, 128 8. Ct. at 2720 (quoting Atkinson T rading, 532 U.S. at
659). Membership is determined on a tribe by tribe basis. Duro v. Reina, 495 U.S. 676
(1989), abrogated by 25 U.8.C. § 1301(2) (which provided for tribal criminal
Jurisdiction over nonmember Indians), (tribes do not have criminal jurisdiction over
nonmember Natives; noting lack of representation in tribal government); Washington v.
Confederated Tribes of Colville Indian Reservation, 447 U S. 134, 161(1980) (Indian
nonmembers “stand on the same footing as non-Indians”). CCTHITA cannot assert
jurisdiction aver individuals based on eligibility for tribal membership. A person who
is eligible for membership is not a member. For example, members of Ketchikan Indian
Community (KIC) may be eligible for membership in CCTHITA, but KIC does not
allow someone to be enrolled in KIC tribe if they are also a member of another tribe.
See www.kictribe.org/contact/enrollment/index.html; State Exh. 10 at 7 {KIC members
are not CCTHITA members).

6 See, e.g., Plains Commerce, 128 S. Ct. at 2718-20 (limiting tribal jurisdiction to
on reservation and over domestic relations among members); see also Merrion, 455
U.S. at 142 (“a tribe has no authority over a nonmember until the nonmember enters
tribal lands or conducts business with the tribe™); Montana, 450 U.S. at 565 (“the
nherent sovereign powers of an Indian tribe do not extend to the activities of non-
members of the tribe™).

a8 Oliphant v. Suguamish Indian Tribe, 435 U.S. 191 (1978), cited in Montana,
450 U.S. at 365.
0 Plaing Commerce, 128 8. Ct. 2709.
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or to tax nonmember activity on non-Indian fee land.!”! And tribal courts did not have
jurisdiction over a tort suit involving an accident by nonmembers on non-tribal 1and,'
or over civil tort and section 1983 claims against state officials who entered tribal land
to execute a search warrant against a tribe member suspected of having violated state
law outside of the reservation,'™ or over a case brought by a tribal corporation against a
nonmember cigarette company.”"

In addition to the presumption against tribal jurisdiction over
nonmembers, the United States Supreme Court has found that the status of the land
ownership may also be dispositive of the jurisdictional questions and the “‘absence of
tribal ownership has been virtually conclusive of the absence of tribal civil
jurisdl'ction.”m Indeed, the Court “with only ‘one minot exception, .. . [has] never

upheld under Montana the extension of tribal civil authority over nonmembers on non-

M Atkinson Trading, 532 U.S. at 659.
7 Swrate, 520 U.S. at 454

3 Hicks, 533 U.S. at 364.

" philip Morris, 569 F.3d 932,

15 icks, 533 U.S. at 360 (emphasis added); see also id. at 378 (Souter, 1.,
concurring) (Montana «ynderscore]d] the distinction between tribal members and
nonmembers, and seems clearly to indicate . . . that the inherent authority of the tribes
has been preserved over the former [£.e. tribal members] but not the latter [i.e.
nonmembers]™); id. at 360 (quoting Montana, 450 U.5. at 565) (Whether the activities
occurred on Indian or non-Indian land is “one factor to consider in determining whether
regulation of activities of nonmembers is ‘necessary to protect tribal self-government

ot to control internal relations.’”), Garcia v. Gutierrez, 217 P.3d 591, 599 (N.M, 2009)
(land owned by third parties within tribal reservation “not within tribal authority with
respect to non-Indians™).
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Indian land”"’® And, the “one minor exception” involved non-Indian fee land “isolated
in ‘the heart of [a] closed portion of the reservation.”'”’

Given CCTHITA's lack of territorial based jurisdiction, the general
restrictions on nonmember jurisdiction established in case law, and the lack of any
express Congressional delegation to the tribes over child support, the clear presumption

e

is that CCTHiTA. does not have jurisdiction over cin'Id support cases involving
nonmembers,' "

The Tribe, by asserting jurisdiction over any case in which the child is a
member of the Tribe (including cases involving nonmember parents), suggests a
reversal to the “bedrock principle” that “Tribal jurisdiction . . . generally does not

"'" This suggested reversal of the presumption against

extend to nonmembers,
nonmember jurisdiction is not supported by the governing federal case law.
Under the governing case law, CCTHITA only has authority to regulate

nonmembers if it can show that it meets one of the two Montana exceptions.'® Under

" Plains Commerce, 128 S. Ct. at 2722 (quoting with emphasis Hicks, 533 U.S. at
360 (which cited as the exception Brendale v. Confederated Tribes and Bands of
Yakima Nation, 492 U.S. 408 (1989))).

7 Id. at2722 (quoting Brendale, 492 U.S. at 440).

7 I at 2720 (citing Atkinson Trading, 532 U.S. at 654; Montana, 450 U.S. at
565).

14 at2726.

"% Montana, 450 U.S. at 565 (Montana exceptions set out the extent to which

“Indian tribes [have] retain{ed] inherent sovereign power to exercise some forms of
civil jurisdiction over non-Indians on their reservations™); Plains Commerce, 128 8. Ct.
at 2720 (burden on tribe to establish Montana exception allowing tribal authority over
nonmembers).
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the first Montana exception “[a] tribe may regulate, through taxation, licensing, or

other means, the activities of nonmembers who enter consensual relationships with the
tribe or its members, through commercial dealing, contracts, leases, or other
arrangemcnts)’““ These activities may only “'be regulated to the extent necessary ‘to
protect tribal self-government {and] to control internal relations.”'® Under the second
Montana exception “[a] tribe may also retain inherent power to exercise civil authority
over the conduct of non-Indians on fee lands within its reservation when that conduct
threatens or has some direct effect on the political integrity, the economic security, or
the health or welfare of the tribe.™'8 “The conduct must do more than injure the tribe, it
must ‘imperil the subsistence’ of the tribal community.””'**

These two exceptions to the presumptive rule of no tribal jurisdiction

over nonmembers “are ‘limited’ ones, and cannot be construed in a manner that would

81 Montana, 450 U.S, at 565; see Strate, 520 U.S. at 457 {consensual relationships
of the qualifying kind are business relationships).

12 plains Commerce, 128 §. Ct. at 2721 (applying general limitations to the first
Montana exception) (quoting Montana, 450 U.S. at 564).

18 Afontana, 450 U.S. at 566 (nonmember hunting end fishing on non-Indian land
was not a threat to political integrity).

18 proins Commerce, 128 S. Ct. at 2726 (quoting Montana, 450 U.8. at 566); see
also id. {(quoting Coben, §4.02[3][c] at 232 1.220 (“tribal power must be necessary 1o
avert catastrophic consequences”)).
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‘swallow the rule’ or ‘severely shrink’ it.”'*> As discussed below, CCTHITA does not
meet either exception. %

While policy arguments could be made as to why CCHTITA should be
able to assert jurisdiction in child support cases involving member children, '’ tribal
jurisdiction is governed by rules, not policy. The “bedrock principle [that ‘tribal
jurisdiction . . . does not extend to nonmembers’} does not vary depending on the

188 A review of the governing federal case [aw

desirability of a particular regulation.
and application of the Montana exceptions leads to one conclusion; CCTHITA does not

have jurisdiction over child support cases involving nonmembers.'*?

8 d at2720 (quoting AtkinsonTrading, 532 .S, at 654 and 655; and Strate, 520
U.S. at 458),

' Indeed, CCTHITA did not make any attempt to claim that it has jurisdiction
over child support cases involving nonmembers under either of the Montana
cxeeptions. See Complaint at 1-9; CCTHITA Motion for Summary Judgment 1-38.
The tribe has the burden of “establish(ing] one of the exceptions to Montana’s general
rule that would aliow an extension of tribal authority to regulate nonmembers on non-
Indian fee land.” Plains Commerce, 128 S. Ct. at 2720, By failing to assext in its
complaint or Motion for Sumrmary Judgment that it meets one of the Montana
exceptions, the Tribe has not sustained its burden of proof.

'8 See CCTHITA Motion for Summary Judgment at 22,

¥ Plains Commerce, 128 8. Ct. at 2726 (Court rejecting Justice Ginsburg’s
suggestion that the tribe had jurisdiction based on a policy argument).

" While CCTHITA argues that jurisdiction pivots on the membership of the child,
a jurisdictional rule premised on the child’s membership has never been recognized by
the United States Supreme Court. Because federal law controls in issues of Indian law,
unless either the first or second Montana exception applies, Montana s general rule
vontrols and tribal jurisdiction “does not extend to the activities of nonmembers of the
tribe.” See Willian C. Canby, American Indian Law in a Nutshell 91 (5™ ed. 2009)
(“the Supreme Court appears to have cemented firmly its view that tribes, as domestic
dependent nations, have no authority over nonmembers unless one of the two Montana
exceptions (narrowly construed) applies™); Coken 's Handbook of Federal Indian Law
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B. CCTHITA does not have child support jurisdiction over
nonmembers under the first Montana exception because there
is no business relationship.

Under the first Montana exception “[a] tribe may regulate, through
taxation, licensing, or other means, the activities of nonmembers who enter consensual
relationships with the tribe or its members, through commercial dealing, contracts,
leases, or other arrangements,”’”” but only “to the extent necessary “to protect tribal
self-government {and] to control internal relations.””!®! The first Montana exception
applies to consensual business relationships, ' and only if there is a “nexus” between

that business relationship and the events that give rise to the suit in tribal court.'”

at 117 (Nell Jessup Newton ed., 2005 edition) (“Federal supremacy in Indian law is a
bedrock principle of Indian law™).

19 Afontana, 450 U.S. at 565.

19" ploins Commerce, 128 S. Ct. at 2721 (applying Montana general limitations to

first Montana exception); see Montana, 450 U.S. at 564 (general limitation that
“exercise of tribal power beyond what is necessary to protect tribal self-government or
to control internal relations . . . cannot survive without express congressional
delegation”).

Y2 philip Morris, 569 F 3d at 941; see also Hicks, 533 U.S. at 372, Strate, 520 U.S.
at 457

93 phillip Morris, 569 F.3d at 941 & 942; see also Atkinson, 532 U.S. at 656
(consensual relationship exception required nexus between the regulation and the
consensual relationship itself; nonmember's business license with tribe did not give
tribe jurisdiction over hotel tax on hotel guests); Strate, 520 U.S. at 457 (no tribal
jurisdiction over traffic accident just because nonmember engaged in subcontract work
on the reservation); Plains Commerce, 128 S. Ct. at 2725-26 (“when it comes to tribal
regulatory authority, it is not ‘in for a penny, in for a Pound’”); Merrion, 455 U.8. at
142 (“{A] tribe has no suthority over a nonmember until the nonmember enters tribal
{ands or conducts business with the tribe”).
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20

CCTHITA has offered no evidence to support its burden that the first exception
applies.'®

The consensual business relationship requirement cannot be met by the
existence of the child-tribe relationship and the parent-child relationship.'** First and
foremost, these relationships are not the relationship “of the qualifying kind,” i.e. a

. “[Mlarrying a tribal member, allowing children to be enrolled

business relationship.
mermnbers of the tribe and receiving tribal services do not qualify under the consensual
relationship exception in Montana.”'®’ These personal relationships do not bring child
support matters under the first Montana exception. Second, the child-tribe and parent—
child relationships upon which CCTHITA relies do not have the required nexus to the
obligor parent—tribe relationship. This nexus must exist in order for the Tribe to have
jurisdiction over a nonmember parent under the first Montana exception.'*®

CCTHITA does not have jurisdiction over nonmembers under the first

Montana exception.

Y4 Plains Commerce, 128 S. Ct. at 2720 (tribe’s burden of proof).

S (CCTHITA hes argued that these relationships provids the relationship necessary
to meet the first Montana exception. See State Exh. 32 at 4 (CCTHITA White Paper on
Tribal Child Support).

1% See cases cited in footnote 186, American Indian Law Deskbook 204 (Clay
Smith ed., 2008 edition) (“Atkinson and Hicks . . strongly support the proposition that
the first exception is limited to commercial relationships between private persons™)

BT Inre JDM.C,T39N.W.2d at 809-10 & n.21.

198 See Plains Commerce, 128 8. Ct. at 2724-25 (“no reason Bank should have
anticipated that its general business dealings with [members] would permit Tribe to
regulate the Bank's sale of land it owned in fee simple™); Atkinson Trading, 532 U.S. at
656 (hotel-tribe business license relationship did not have required nexus to guest-tribe;
no tribal jurisdiction under first Montana exception).
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C. CCTHITA does not have jurisdiction over nonmembers under
the second Monfana exception because there is no nonmember
conduct that imperils the existence of the Tribe.

Under the second Montana exception *[a] tribe may also retain inherent
power fo exercise civil authority over the conduct of non-Indians on fee lands within its
reservation when that conduct threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare of the tribe.”? To meet the
second Montana exception, the conduct must *“imperil the subsistence’ of the tribal
community,””*® and jurisdiction must “be necessary to avert catastrophic
c:onsecp.:nmmt:s.”zm The United States Supreme Court “has never found the second
exception applicable, and a suitable set of circumstances where its application will be
appropriate does not come readily to mind.”2%

CCTHITA has asserted that it meets the second exception because “[t}he
opening of the CCTHITA's Tribal Court was necessary for the protection of the
welfare of its most vulnerable members, our children, and to secure, exercise and
protect the Tribes’ political integrity, economic security, or health or welfare. "2 This

argument falls flat. First, CCTHITA offers no concrete evidence to support it, and

therefore does not meet its burden. Second, it is difficult or impossible to meet the

1% Montana, 450 U.S. at 566.

2 plaing Commerce, 128 S. Ct. at 2726 (quoting Montana, 450 U.S. at 566).
201 14, at 2726 (quoting Cohen, §4.02[3](c] at 232 n.220).

22 tmerican Indian Law Deskbook 209-10 (Clay Smith ed., 2008 edition).
203 geate Exh. 32 at 5 (CCTHITA White Paper on Tribal Child Support).
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burden where State CSSD already provides the same service.™ Finally, off reservation
or on non-[ndian lands, general “impact” arguments are not sufficient to sustain trikal
jurisdiction,*

Lacking any specific evidence to support a claim that the second
exception has been met, CCHITA resorts to making general allegations.”® Claims of
necessity and generalized threats posed by nonpayment of child support are not whet
the second Montana exception is intended to capture.’’” *“The [second] exception is
only triggered by nonmember conduct that threatens the Indian tribe; it does not
broadly permit the exercise of civil authority wherever it might be considered necessary

»208

to self government.”™™ Under the second exception, “the drain of the nonmember’s

™ See, e.g., Ford Motor Co. v. Todecheene, 221 F. Supp.2d 1070, 1084 (D. Ariz.
2002) (“remedies are available in statc and federal court,” and “[m]embers are
protected by existing state laws and state remedies. Thus, it is not necessary to provide
a forum for claims against non-Indians in order to protect the health or welfare of tribal
metnbers as a whole or the tribe’s interest in tribal self government™).

05 See, eg., Wagnon, 546 U.S. at 113 (majority) (rejecting dissent’s arguments (see
546 U.S. at 128) that tribal interests in economic development, tribal self-sufficiency,
or strong tribal government should be considered); Atkinson, 532 U.8, at 654-55
(rejecting hotel occupancy tax over nonmembers even though hotel was served by
tribal police, medical and fire).

#  CCTHITA Motion for Summary Judgment at 16 (a “parent’s failure to provide

adequate financial support to an Indian child has a direct effect on the political
integrity, the economic security, and the health and welfare of the Tribe”).

7 See Philip Morris, 569 F.3d at 943 (generalized threats posed by torts by or
against the tribe’s members do not fall within second exception),

% Atkinson, 532 U.S. at 657 n.12 (internal quotations omitted) (operation of hotel

on non-Indian fee land did not imperil existence of tribe even though taxation might be
considered “necessary” for tribal government),
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conduct upon tribal services and resources [must be} so severe that it actually
‘imperil[s]’ the political integrity of the Indian tribe. "2

Economic injury, if any, does not imperil CCTHITA’s political integrity.
This is especially so where CSSD can and does already provide the same services.
Tribal authority over child support involving a member child is not “necessary to avert
catastrophic consequences™ " — especially given the lon gstanding and ready
availability of state child support resources to all children of the State,

The State of Alaska provides child support services to all children
throughout the state, including Southeast Alaska (where CCTHITA predominantly
operates), CCTHITAs interest in ensuring support for tribal children is readily
supported through CSSD services and access to State courts. The lack of tzibal
jurisdiction does not deny support to children. Indeed, prior to CCTHITA's gamering
TV-D funding, all child support mattets involving Tlingit-Haida children within the

State were handled readily by the State’s child support enforcement program. The

availability of the “plain, speedy, and adequate remedies” of the state system

9 14 (citing Montana, 450 U.S. at 566); Plains Commerce, 128 S. Ct. at 2726
(must “‘imperil the subsistence’ of the tribal community”; see also Hicks, 533 UJ.S. at
394 (tribal interests under second exception are “far more likely to be implicated where
.. the nonmember activity takes place on land owned and controlled by the tribe™)
(O’Connor, J., concurring).

20 6.0 Plains Commerce, 128 S. Ct. at 2626 (quoting Coben § 4.02[3]{c] at 232
n.220).
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undermines any argument that tribal interests are jeopardized by the tribe’s lack of
Jurisdiction over child support.*!!

To construe the second exception so broadly as to cover jurisdiction over
nonmember parents who owe child support for member children would “construfe] [it]
in a manner that would ‘swallow the rule’ or ‘severely shrink it.”"*'2 While the Tribe
might desire to have control over child support matters involving tribal children, the
sccond Montana exception does not compel that result,

D. A nonmember’s consent does not create subject matter

jurisdiction where it does not already exist, and CCTHITA
orders issued without subject matter jurisdiction are void.

The United States Supreme Court “has repeatedly demonstrated its
concem that tribal courts not require ‘defendants who are not tribal members’ to
‘defend [themselves against ordinary claims] in an unfamiliar court,’™'* and, as
discussed above, the presumptive rule is that CCTHITA does not have Jurisdiction over

nonmembers. Even if a nonmember parent consents,?™* this Jurisdictional equation is

' Wilson v. Marchington, 127 F.3d 805, 815 (9th Cir. 1997); Philip Morris, 569
F.3d at 943 (finding that pursuit of federal and state trademark claims hardly poses a
direct threat to tribal sovereignty),

22 Plains Commerce, 128 8. Ct. at 2720 (quoting Atkinsor, 532 U.S. at 654; Strate,
520 1.S. at 458).

23 Smith, 434 F.3d at 1131 (suit by nonmember counter-plaintiff against school
located on reservation allowed); see also Philip Morris, 569 F.3d at 940 (no tribal
Jurisdiction over nonconsenting nonmember defendant; primary consideration is
“whether a nonmember is being haled into tribal court against his will™); Hicks, 533
U.S. at 358 n.2 (Court has “never held that a tribal court had Jurisdiction over a
nonmember defendant™).

2% CCTHITA claims child support jurisdiction in any family proceeding in which

child support issues arise (e.g., child welfare proceedings). CCTHITA Statute sec.
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unchanged. While tribal “laws and regulations may fairly be imposed on nonmembers
only if the nonmember consented, either expressly or by his actions,” “/e/ven then the
regulation must stem from the tribe’s inherent sovereign authority to set conditions on
entry, preserve tribal self-government, or control internal relations.”'* Thus, under

Plains Commerce, & tribe can have jurisdiction over a nonmember (even where the

Q——

nonmember consents) only under those circumstances that fall within the tibe’s

inherent powers (or within the Montana exceptions). That is, consent can only be made

to a matter otherwise within the tribe’s jurisdiction under federal Indian law,

10.03.001. Under its family court statutes, CCTHITA claims jurisdiction over not only
proceedings over member children, but also over any case involving an “Indian child
with the consent of all parties.”” CCTHITA Statute sec. 04.01.005 A.1.b. Accordingly,
by its statutes, it is CCTHITA’s position that a nonmember’s consent creates subject
matter jurisdiction in its courts. See, e.g. State Exh. 10 at 7 (nonmember-nonmember
case based on petitioners assignment of rights in TANF application).

Even assuming consent could somehow confer subject matter jurisdiction on the
Tribe, it would have to be an affirmative consent, with full knowledge of the law and
possible consequences. CCTHITA finds consent where nonmembers “voluntarily
participated in 2 Court hearing,” or “did not file a written objection to jurisdiction with
the CCTHITA Court.” See, e.g. State Exhs, 9 at 2-3; 11 at 23 (“accepted the
jurisdiction™). Even if consent to jurisdiction was possible, a nonmember’s failure to
object to CCTHITA jurisdiction can be a manifestation of many things. Perhaps the
nonmember did not know that consent was an issue (or that objection was an option).
Perhaps the nonmember simply forgot to object.

And interestingly, although CCTHITA's production includes a consent to
jurisdiction form (State Exh. | at 81) it was not used in any of the nonmember cases
produced in this litigation. See State Exhs. 4, 8; see also State Exh. 3. The issue of
consent was not discussed in the tribal court hearings. See State Exhs. 13-29. And,
jurisdiction was referred to in only a few of the tribal court proceedings. See State
Exhs. 16 at 4, 20 at 6, 27 at 8. Jurisdiction was only discussed in any detail in one case.
See State Exh. 28.

215 plains Commerce, 128 S. Ct. at 2724 (emphases added); American Indian Law
Deskbook 209 (Clay Smith ed., 4™ ed, 2008) (“a nonmember cannot create ‘residual’
tribal authority through consent; the nonmember can merely consent to the application
of such authority when it otherwise exists™).
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As discussed in section V, obtaining child support from nonmembers
does not fall within the “inherent power ... to regulate domestic relations among
members” and does not fall within cither of the Montana exceptions (consensual
business relations or threat to the tribe’s political integrity), Thus, under Plains
Commerce, while a party could consent to the personal Jurisdiction of a tribe, consent
cannot create subject matter jurisdiction in an improper tribal forum (such as
CCTHITA, which lacks subject matter Jurisdiction over nonmembers under federal
case law). This comports with the well-established principle that “no action of the
parties can confer subject-matter jurisdiction, "'

As a court that lacks subject matter Jurisdiction gver child suppaort,
CCTHITA “is *without power to decide a case,”™)7 Any CCTHITA child support
decision would be issued outside of the tribal Jurisdictional rules set by federal case law
and would be “plainly beyond the authority of the court,” and therefore would be

void.*'® A CCTHITA child support order would also “substantially infringe on the

2 Insurance Corp. of Ireland, Ltd. v. Compangnie des Bauxites de Guinee, 456

U.S. 694, 702 (1982) (consent, estoppel, and waiver are never sufficient to establish
subject matter jurisdicti on).

* " Dewey v. Dewey, 969 P.2q 1154, 1159 (Alaska 1999) (quoting Wanamaker v.
Scott, 788 P.2d 712, 713 n.2 (Alaska 1990) (emphasis added)); DeNardo v. State, 740
P.2d 453, 456-67 (Alaska 1987) (“A judgment is void ‘where the state in which the
judgment was rendered had no jurisdiction to subject . . . the subject matter to its
control, . . ., or where the Judgment was not rendered by a duly constituted court with
competency to render it . ., . .""); see also Perry v. Newkirk, 871 P2d 1150, 1155
(Alaska 1994) (superior court’s termination order was void for want of subject matter
jurisdiction and therefore subject to attack under Civil Rule 60(b)(4) as void).

MR See wall v, Stinson, 983 P.2d 736, 741 (Alaska 1599} (applying the Restaternent
(Second) of Judgments (1 982) to case contesting validity of foreign child support
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authority of another (ribunial”™—i.c., the State and its operation of the CSSD program—
and as such, the tribal child suppott order could be vaided on this ground, as well.2® In
sumn, there is a clear presumption that ¢ ibes do not have jurisdiction over nonmembers,
and child support matters do not fall within the limited Montana exceptions. Without
the required subject matter jurisdiction, CCTHITA is simply without power to decide
these child support matters, regardless of whether a party gives their consent, or not.

VL All citizens of the State of Alaska have 2 constitutional right of access
to the state courts.

All citizens of the State of Alaska, including tribal members, enjoy 2 right
(under the due process and equal protection clauses) of access to the state courts.”?? The
Alaska Constitution establishes “a system of uniform laws applied equally to all

citizens” and “a unified judicial system.”"z' This right of access to state courts is “an

order); see also AS 09.30.120 (a foreign judgment is not conclusivé if the foreign court
did not have subject matter jurisdiction).

29 6.0 Wall v. Stinson, 983 P.2d at 741.

20 Johnv. Baker I, 982 P.2d at 760 (recognizing tribal custody jurisdiction “while
preserving the right of access to state courts™); id. at 759 (“{o]utside Indian country, all
disputes arising within the State of Alaska, whether tribal or not, are within the state’s
general jurisdiction.”); Sands v. Green, 156 P.3d 1130, 1 134 (Alaska 2007} (statute
preventing minors’ access to courts violated due process); Bush v. Reid, 516 P.2d 1215,
1217 (Alaska 1973) (statute barring felon’s access to courts violated due process and
equal protection clauses); see also U.S. Const. 14th amend. (state may not deprive
person of “life, liberty, of property, without due process of law’” or “equal protection of
the laws); Alaska Const. art. I, § 1 (“all persons are equal and entitled to equal rights,
opportunities, and protection under the law”); Alaska Const. art. I, § 7 (“No person
shall be deprived of life, libetty, or property, without du® process of law.”)-

28 Johnv. Baker 1,982 P.2d at 805 (Matthews, J., dissenting).
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important one.”** Even if the Tribe had jurisdiction over child support matters
involving all tribal members, the State retains concurrent jurisdiction, 222

While the John v. Baker I majority assured that “Alaska Natives who for
any reason do not wish to have their disputes adjudicated in a tribal court will retain
complete and total access to the state judicial system,”?2* the problems are in the
application. For example, despite the right of access to the state courts, members and
nonmembers alike who find themselves in tribal court on child support matters will be
denied state access because the CCTHITA statutes do not allow for removal of these
cases to state courts,”® And, requiring nonmembers who have no contacts or ties to the
Tribe to have their child support matters heard in tribal court (because of the unilateral

activity of a tribal member)**® denies them due process.””’ The Tribe’s assertion of

2 Sands, 156 P.3d at 1134 (quoting Parrick v. Lynden Transport, Inc., 765 P.2d

1375, 1379 (Alaska 1988)).

' John v. Baker I, 982 P.2d at 761; id. at 759 (“tribe’s inherent jurisdiction does
not give tribal courts priority, or presumptive authority)..

24 I at761.

¥ See CCTHITA statutes Title 6; Title 10 (no provisions for transfers of child
support cases); CCTHITA sec. 10.02.004 (onee tribal court enters paternity finding, it
has “exclusive jurisdiction over the parties™); compare CCTHITA sec. 04.01.005D.
(allowing for transfer of jurisdiction to other courts in child protection cases); see also
State Exhs. 13-29 (parties in tribal child support cases were not notified of any
possibility of removal to state court).

26 When tribal members apply for Tribal TANF benefits they must agree to
cooperate with the Tribe to establish a child support order and assign their rights to
child support to CCTHITA for each month that they receive tribal TANF assistance.
State Exh. 9 at 2, State Exh. 1 at 55 and 68,State Exh. 1 at 15 (Interrog. 8 IESponse).
Thus, by applying for TANF, the tribal member forces the other parent (nonmembers
and members alike) into tribal court.
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authority over these cases which are otherwise within the state’s jurisdiction “erects a
direct and ‘insurmountable barrier’ in front of the courthouse doors.”* Under this
scheme parents who are similarly situated®”’ (all living within the territorial jurisdiction
of the State of Alaska) will be subjected to differing treatment. This denial of access 0
state courts “rends the fabric of justice.”m

These equal protection and due process concetns are not merely
hypothetical. Under the broad CCTHITA jurisdictional statutes, almost any person in

Southeast Alaska could find themselves in tribal court. Despite the absence of Indian

country, CCTHITA asserts tetritorial jurisdiction over “lands in Alaska conveyed under

 the Alaska Native Claims Settlement Act” and “fa]ll persons, property and activities

within the Tribe’s territory and jurisdiction.”' In addition, CCTHITA asserts personal

21 Spe Kulko v. Superior Court, 436 U.S. 84, 91 (1978) (personal jurisdiction
depends on reasonable notice and sufficient connection between defendant and forum
State to make it fair); Int’l Shoe Co. v. Washington, 326 U.S. 310, 316-17, 319 (1945)
(defendant must have “certain minimum contacts” with the forum state so that it is
“reasonable” and “fair” to require him to conduct a defense in that forum); see Inre
Defender, 435 N.W.2d 717 (S.D. 1989) (fathers’ membership status not enough to
establish jurisdiction over the nonmember mother living off reservation).

28 Sands, 156 P.3d at 1134 (under due process clause, the court balances “the
private interest affected by the official action.” “the risk of an erroneous deprivation of
such interest,” “the probable value, if any, of additional or substitute procedural
safeguards,” and “the government’s interest”).

29 «a threshold question in [an) equal protection analysis is whether similarly
situated groups are being treated differently. Black v. Municipality of Anchorage, 187
P.3d 1096, 1102 (Alaska 2008). If the groups are not sirnilarly situated then the
different legal treatment is justified by the differences in the groups. /d.

B0 Bysh, 516 P.2d at 1218.

3 CCTHITA Constitution art. I; CCTHITA statute § 06.01.020(A); State Exh. Iat
43 and 89.
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jurisdiction over all persons “served within the territorial Jurisdiction of the Court” and
over any person that consents to the Tribe’s jurisdiction.? The Tribe considers “[t]he
act of entry within the territorial jurisdiction of the Court” to be “consent to the
jurisdiction of the Court with respect to any civil action arising out of such entry,"**
Indeed CCTHITA claims personal jurisdiction over anyone carrying on a business or
having an office within the jurisdiction of CCTHITA, over anyone who violated
CCTHITA constitutions or laws, over anyone who possesses real property within
CCTHITA's jurisdiction, over anyone who insures a person or property within
CCTHITA’s jurisdiction, over anyone who is subject to federal public laws or tribal
laws, over anyone who causes injury to persons or property within CCTHITA’s
Jurisdiction, over anyone who fails to petform acts required by confract,234 and over
anyone who is engaged in substantial activity within CCTHITA s jurisdiction.” The
Tribe specifically asserts jurisdiction over any paternity matter and any child support

matter involving a child that is a CCTHITA tribal member or eligible for

%2 CCTHITA statute § 06.01.020(B)(2).

53 CCTHITA statute § 06.01.020(B)(2); see also CCTHITA statute § 03.01.020(C)
(asserting broad criminal jurisdiction); CCTHITA statute § 06.01.020(E) {asserting
child in need of aid jurisdiction over all “children found within the jurisdiction of the
Court”); CCTHITA statute § 06.01.030 (broad assertion of personal jurisdiction over
any person committing a broad array of acts within CCTHITA’s ANCSA lands).

34 CCTHITA statute § 06.01.030(A).
B3 CCTHITA statute § 06.01.030(B).
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21

membership.2® Given this expansive assertion of jurisdiction, it is hard to imagine
what cases CCTHITA won’t be claiming jurisdiction over.

In addition, the parties’ participation in CCTHITA proceedings is hardly
voluntary. The action begins with the service of a summons requiring a response to a
complaint or taking a patemity test, and the summons threatens contempt of court
proceedings and even arrest for noncompliance.237 And once a support order is set, the
respondent is notified that disobedience of the tribal order is punishable by contempt,
income tax refunds and PFDs may be intercepted, liens may be placed against real
property, and any assets will be attached.?>® Despite these coercive measures,
CCTHITA considers mere participation in the tribal court proceedings as consent to the
Tribe's personal jurisdiction.®® Participation in a court hearing under threat of

contempt proceedings and attachment of real and personal property can hardly be

26 CCTHITA statute § 06.01.030(A)(8); see also CCTHITA statute § 06.21.004
(asserting long arm jurisdiction over anyone with ties to region, including the parent of
a member child); CCTHITA statute § 06.23.004 - 2006,

27 See e.g, State Exh. 1 at 75,77, 80; State Exh. 4 at 90-91, 19-20, 1-2; State Exh.
5 at 102 (failure to take genetic test may result in artest); State Exh, 8 at 70-71; State
Exh. 10 at 73; State Exh. 11 at 125.

B8 Seq e, State Exh. 5 at 102, 24-25, 16; State Exh. 6 at 2, 5; State Exh. 8 at 4;
State Exh. 9 at 5; State Exh. 10 at 9-10; State Exh. 11 at 20.

239 Gee State Exh. 1 at 20-21 (CCTHITA’s Interrogatory Response Nos. 20 and 25);
CCTHITA Exh. 5 (TCSU ex rel. Kadake, Order of Child Support at 2-3 (Nov. 17,
2009)) (voluntary participation in hearing provides personal jurisdiction); but see
CCTHITA sec. 06.01.020B.2. (just service within territorial jurisdiction of CCTHITA
is consent to court’s personal jurisdiction); CCTHITA sec. 06.01.030C. (service); State
Exh. 5 at 56 (Default Order; service of summons was enough for personal jurisdiction
even though Respondent failed to appear); State Exh. 10 at 7 (nonmember-nonmember
case; tribal jurisdiction because petitioner assigned her child support rights to Tribe and
because respondent owes duty of child support).
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considered voluntary relinquishment of a state citizen’s constitutionally protected right
of access to state courts,

Even more alarming is the fact that CCTHITA asserts personal
Jurisdiction based only on the service of documents on defendants/respondents “served
within the territorial jurisdiction of the Court or served anywhere in cases arising
within the territorial jurisdiction of the Tribe."* And, “[tJhe act of entry within the
territorial jurisdiction of the Court shall be considered consent to the jurisdiction of the
Court with respect to any civil action arising out of such entry.”**' That is, every
individual entering Southeast Alaska has unwittingly “consented” to the personal
Jurisdiction of the CCTHITA tribal courts, |

And, even if a party does nor consent to the Jurisdiction of CCTHITA,
that party may not be able to simply file a parallel action in the state Superior Court
(which has concurrent jurisdiction under John v. Baker 1). Under National Farmers
Union Insurance, “the forum whose Jurisdiction is being challenqu" Is given “the first
opportunity to evaluate the factua] and legal bases for the challenge.”?** While there are
exceptions (e.g., “the action is patently violative of express jurisdictional

prohibitions™), the default will be that the non-consenting parties will be forced to

“0 CCTHITA sec. 06.01.020B.2; sec. 10.02.004C. (personal jurisdiction in
paternity cases),

*!' CCTHITA sec. 06.01.020B.2; CCTHITA sec.06.01.030(statute encompassing
almost any activity done in Southeast Alaska),
" Nat'l Farmers Union Ins., 471 U.S. at 856.
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fitigate in fribal court. Thus, the state courts would have concurrent jurisdiction in name
alone.

If a parent does not bring 2 child support case in the state superior court
before the Tribe asserts jurisdiction, then the parent’s sole avenue of relief will be a
separate action (such as 2 declaratory judgment action) in state court. Requiring relief
through an after-the-fact state court proceeding “will be uncertain, hard to obtain, and
expensive” and is a “long step away from the Alaska constitutional goal of equal rights
under the law.”* An after-the-fact review of tribal proceedings is hardly an adequate
substitute for Alaska citizens’ constitutional right of access to the state courts.

Vil Title IV-D does not create due process rights in individuals or

families, and claims under 42 U.S.C. § 1983 cannot be maintained
against the state.

A.  No due process rights are created by Title IV-D

Because the State has not responded to one ot more requests to enforce
tribal court orders, CCTHITA suggests a due process violation has occurred.
According to CCTHITA, the due process violation stems from Title IV-D requirements
that CSSD offer a full range of services and process and enforce tribal child support
orders according to UIFSA. 2 In specific, CCHITA states that “this case has denied
tribal children and families the right to procedural protections afforded by the

registration and enforcement provisions of UTFSA."*

M3 johnv. Baker 1,982 P.2d at 767 (Matthews, J., dissenting).
24 CCTHITA Motion for Summary Judgment at 29.
245 Id. at35.
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Due progcess claims arising under or due to Title IV-D violations have
been roundly rejected by courts.* 42 1J..C. § 601 casts immediate doubt on
CCTHITA's entire line of argument. That section states:

(b) No individual entitlement

This part shall not be interpreted to entitle any individual or family
to assistance under any State program funded under this part,

Courts that have considered the question of individual rights arising out
of Title IV-D have had little trouble rejecting claims by “individuals or families.” Title
IV-D is “directed towards states-not individuals-for purposes of improving child-
support administration and lessening the need for public assistance.”?” Title IV-D
provisions “shall not be interpreted to provide entitlement to ‘any individual or
family, 248

To the extent a due process claim survives, it must be premised on a

federal statute affording individuals participating in the child support program a

specific right*** CCTHITA merely alleges general delay in responding to its requests

6 Barnes v. Anderson, No, 95-15969, 1997 WL 583325, at *1 (9th Cir. Sept. 19,
1997) (“Title IV-D does not affect a liberty or property mterest protected by the Due
Process Clause™) (unpublished opinion—see Alaska R. App. P. 214(d)(1) for use of
unpublished opinions in Alaska State Courts).

T See, e.g. Consumer Advocates Rights Enforcement Soc'y. v. State of California,
No. C05-01026 WHA, 2005 WL 3454140, at *3 (N.D. Cal. Dec. 16, 2005) (plaintiffs
do not possess individual rights to enforce states’ alleged violations of Title I'V-D).

M Id (citing 42 U.S.C. § 601); see also Hill v. San Francisco Hous. Auth., 207 F.
Supp.2d 1021, 1030 (N.D. Cal. 2002) (denying § 1983 claim for death and injury of
tenants that was based on alleged violations of federal Housing Act).

249 See, e.g., id. at 1029 (“courts cannot broadly determine whether a statutory

scheme . . . creates an enforceable right . . . Instead, courts must examine the specific
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21

22

23

24

25

26

for registration and enforcement, but fails to identify a particular statutory or regulatory
provision except for time requirements as between states 250 A state-to-state response

requirement falls short of establishing any due process right for individuals to enforce

in court.
B. CCTHITA’s Title IV-D claims are not enforceable under §
1983
CCTHITA brings its section 1983 action “on its own behalf and as
parens patriae.”zs1 CCTHITA’s section 1983 c}aims”_ f?i{for three reasons. F irst, S

CCTHITA. is not a “person” that may sue tnder § 1983 when it does so to vindicate its
sovereign rights. Second, while the Tribe can be a “person” under § 1983 when it
brings a parens patriae action, parens patriae actions may only be brought to vindicate
quasi-sovereign interests ~- which it does not do. Third, the statutes under which
CCTHITA brings its action do not create an individual entitlement to services that
could support a § 1983 action, The State is entitled to summary judgment on these

claims.

statutes and/or regulations identified by the plaintiffs to determine if they create a
federal right™).

30 ~CTHITA Motion for Summary Judgment at 37 (noting 20-day response

requirement to referrals). The federal requirements currently in effect only set time
frames for CSSD, a state IV-D agency, to respond to requests from other state IV-D
agencies. See 45 CFR § 303.7;45C.F.R. § 301.1 (defining state so as not to include
tribes).

B! CCTHITA Complaint at 8, § 57.

64
G152

EXC. 254




2
% -
sH88
Gﬁwm%w«:
X JIrn a9
”""-z—g"".\’
jomamga
<E§zﬁﬁv
T LIPS
0=s% w9
W g 5 L&
EFEECTLHZWrT
<E|—-:J =z %
LErogS=
AwkCBRRE
988;1

SIS

i

W

o]

1. CCTHITA may not sue under § 1983 to vindicate CCTHITAs
sovereign rights,

CCTRITA brings this § 1983 action “on its own behalf and as parens
patriae, Tq the extent that CCTHITA brings the § 1983 cause of action on its own
behalf, the Tribe is an improper plaintiff,

The essence of CCTHITA’s § 1983 action is that the Tribe is a sovereign,
it has authority to issue child support orders in any case involving a member child, >

and the State is therefore rcq_uire_d to enfo:r_:e thg _Tt"ibq’g or_ders _an_d honqr the Tribe‘s_

requests for service under 45 C.F.R. § 303.7,45 CF.R. § 309,120, and 45 C.F.R.
302.36.”** The Tribe claims that Title IV-D and its implementing regulations require
the State to cooperate with the Tribe and extend the full range of services, including the
processing and enforcement of its tribal orders, >

CCTHITA claims that the State is violating the Tribe's right to self-
government, and these statutes and regulations apply to the Tribe in its sovereign
status. The entire focus of CCTHITA s claims is the Tribe’s claims of jurisdiction over
child support and a perceived affront to its tribal sovereignty. Under Curyung and Inyo
County, because the Tribe is advancing its interests and vindicating its own sovereign

rights, the Tribe is foreclosed from bringing a § 1983 claim.

B CCTHITA Complaint at 8, 7 57.
3 See CCTHITA Motion for Summary Judgment at 20-24.

¥ CCTHITA Complaint at 4 T21,6 942, 7147-48; 8 Y60. CCTHITA also brings
a due process claim alleging that the State’s failure to timel ¥ respond to the Tribe’s
requests for interstate service owed the Tribe “deprives the Tribe and the individual
Tribal family of due process.” /2. at & 7 54.

B3 CCTHITA Motion for Summary Judgment at 28-29.
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In Inyo, a tribe brought 2 § 1983 declaratory and injunctive relief claim to
prevent the state court from authorizing a search warrant allowing the search of tribal
premises and scizure of tribal records. ™S As here, the allegations centered on the extent
of the Tribe’s right to self-govemnment, the tribe-state jurisdictional boundaries,
infringement of the tribe’s federally protected rights, and vindication of the tribe’s
sovereign rights. The claims are made “only by virtue of the Tribe's asserted

w257 gecause “section 1983 was designed to secure private rights

‘sovereign’ status.
against govermnment encroachment, not to advance a sovereign’s prerogative,”zsa the
tribe was not a person who could sue under § 1983.

Our Court held in Curyung that “Inyo County simply precludes tribes
from using § 1983 to vindicate their own sovereign rights.”?® “Sovereign interests
include “the exercise of sovereign power over individuals and entities within the
relevant jurisdiction,’ as well as ‘the demand for recognition from other
sov.sreigns.”’m Because “the tribal notification provisions applfied] to the villages in
their sovereign status,” the “claims alleging their violation [were] therefore foreclosed

by Inyo County.“z‘s' Just like in Curyung, the provisions complained of (here, the Title

IV-D statutes and regulations) apply to the Tribe. To the extent the Tribe has

36 [y County v. Paiute-Shoshone Indians, 338 U S. 701, 705-06 {2003).

BT rdoat 711
28 74 a¢ 712 (internal citation omitted).

39 Srate, Dep't of Health and Soc. Servs. v. Native Village of Curyung, 151 p.3d
388, 399 & 402 (Alaska 2006).

60 14 at399.
81 14 at 402.
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jurisdiction to issue child support orders, it is exercising its sovereign rights, Thus, the
Tribe “may not bring these claims on [its] own behalf under § 1983726 and the State is
entitled to summary judgment.

2. Because CCTHITA is not suing to vindicate Quasi-sovereign
interests, CCTHITA’s parens patriae claims also fail.

In addition to the § 1983 claims made on its own behalf, CCTHITA also
brings its § 1983 claims as “parens patriae.”*s These claims also fail.

“The doctrine of parens patriae allows a state to bring suit to protect its
interests in matters of public concern,” but they “may only be brought to vindicate

n264 “Quasi-sovereign interests . . . are those interests ‘that the

quasi-sovereign interests.
State has in the well-being of its populace.’*** “Section 1983 was designed to secure
private rights against government encroachment,”* and therefore the parens patriae

action is based on the “injury a population suffers when the rights of some of its

members are systematically violated.””®” That is, government encroachment on private

%
3 CCTHITA Complaint at 8 § 57.

% Native Village of Curyung, 151 P.3d at 399,

2 Jd; see also id. (“state must be able to articulate an injury to the well-being of

the state as a whole” “overall injury must be more than the mere sum of its parts”).

%8 Id. at 400 (quoting Inyo County, 538 U.S. at 721).

7 Id. at 400; see also id. (“[T)he injury the sovereign seeks to remedy [in bringing

parens patriae claims] is not to its soversignty, but rather to its larger population.”).
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rights must cccur first and give rise to an injury to the population as a whole, for a
viable parens patriae action.®®

CCTHITA’s claims are not based on government encroachment on the
private rights of tribal members that then derivatively raise tribal interests in the well-
being of its populace. CCTHITAs claims fall squarely within the protection of its
sovereign interests, i.e., the Tribe’s claimed exercise of sovereign power over
individuals and the Tribe’s demand for state recognition of its tribal sovereignty. These
sovereign claims (even with the alleged trickle down damage to tribal members) may
not be made through a parens patriae claim.’®

While CCTHITA has tacked the “magic words” of parens patriae to its
complaint, it has neglected to express any quasi-sovereign interests. CCTHITA’s

section 1983 claims must be dismissed.

3. Title IV-D does not create a binding obligation and therefore
CCTHITA’s § 1983 clalms fail.

Even if CCTHITA (either on its own behalf or as parens patriae) was a

proper plaintiff, its claims under section 1983 fail because Title IV-D does not

268 74 That it is government encroachment on private rights that occurs first

(resulting in injury to the state) is demonstrated by the cases cited by the Curyung
court. See Support Ministries for Persons with Aids, Inc. v. Village of Waterford, 799 F.
Supp. 272 (N.D.N.Y. 1992) (parens patriae based on discrimination against persons
with AIDS); Pennsylvania v. Glickman, 370 E. Supp. 724 (W.D. Pa. 1974) (parens
patriae based on racial discrimination in hiring firefighters); Pennsylvania v. Flaherty,
404 F, Supp. 1022 (W.D. Fa. 1975), vacated on other grounds, 760 F. Supp. 472 (W.D.
Pa. 1991) (parens patriae based on deprivation of civil rights); Pennsylvania v. Porter,
659 F.2d 306 (3d Cir. 1981} (police mistreatment, illegal arrests, and illegal search and
seizures).

%9 Native Village of Curyung, 151 P.3d at 399.
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unambiguously imposes a binding obligation on the State or create enforceable
individual rights.

In order for CCTHITA to present a viable § 1983 action, it “*must assert
the violation of a federal right, not merely a violation of federal /aw.””¥® Under
Blessing, the Supreme Court adopted a three-part test for determining whether a federal
right was violated. “First, Congress must have intended that the provision in question
benefit the plaintiff. Second, the plaintiff must demonstrate that the right assertedly
protected by the statute is not so ‘vague and amorphous’ that its enforcement would
strain judicial competence. Third, the statute must unambiguously impose a binding
abligation on the States. In other words, the provision giving rise to the asserted right
must be couched in mandatory, rather than precatory, terms.”*”" Further, it is not
enough that the plaintiff falls within the general zone of interest of the statute. Rather,
the Supreme Court has clarified that “§ 1983 may only be used where Congress
intended that the substantive statute at issue actually confer rights on the plaintiff.
Merely confeming ‘broader or vaguer “benefits” or “interests” does not render a statute
enforceable under § 1983.72"

As evidence that it meets the requirements for a § 1983 action and its

members have a private right of action to enforce IV-D statutes and regulations, the

M 4 at 405 (quoting Blessing v. Freesione, 520 U.S. at 340).

' Blessing, 520 U.S. at 340, guoted in, Native Village of Curyung, 151 P.3d at
405,

" Native Village of Curyung, 151 P.3d at 405 (quoting Gonzaga Univ. v. Doe, 536
U.S. 273, 283 (2002)),
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Tribe relies on the pre-Blessing case of Howe v. Ellenbecker. 2% Granted, Howe v,
Ellenbecker did find a private right of action (regarding state child support collection
efforts on reservation) based on the IV-D general plan and regulatory requirements.m
But, significantly, Howe v. Ellenbecker was abrogated by Blessing v. Freestone.

Under Blessing, the court must focus on whether the plaintiff has
presented a “well-defined claim” under “a specific statutory provision,” and whether
that specific statute actually conferred rights on the pla,intiff.275 In order for a statute to
create a right on the plaintiff, the language of the statute must be individually-focused
and evince a congressional intent to create rights in particular individuals.”’® As in
Howe, CCTHITA here complains about “a wholesale refusal of services to a group of
people” and the “state agency refusing to recognize the fundamenta] validity of a
federally funded tribal program.”®” These generalized grievances about the lack of
intergovernmental cooperation’” do not give rise to a recognizable cause of action
under § 1983.

The requirements under 42 U.S.C. § 654,45 C.F.R. § 302.36(a)(2) and 45

C.F.R. § 303.7 for the State to “cooperate with any other State™ and to “extend the full

27 CCTHITA Motion for Summary Judgment at 31.

2% Howe v, Ellenbecker, 8 F.3d 1258, 1262-63 (8th Cir. 1993), abrogated by
Blessing v. Freestone, 520 U.3. 329 (1997).

5 Blessing v. Freestone, 520 U.S. at 342 (citations omitted).
2% Gonzaga Univ., 536 U.S, at 283-84 and 287-88,

277 CCTHITA Motion for Summary Judgrnent at 32.

2% gep CCTHITA Motion for Summary Judgment at 31-34, 28,
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SN
range of services” to tribal IV-D programs®® do not create an individual entitlement to

services. Rather Title IV-D provides a me;hanfsm to }und State child support programs
and the State is only required ta “substantially comply” by meeting set targets.?*
“ITihe requirement that a State operate its child support program in ‘substantial
compliance’ with Title IV-D was not intended to benefit individual children and
custodial parents and therefore it does not constitute a federal right.”2*! While the tribe
and tribal members might benefit from the implementation of the state plan, in order
for its § 1983 action to survive, the tribe must show that the statute is “phrased ‘with an

unmistakable focus on the benefitted class.” % The statutory provisions focus on

requirements placed on the State in order to participate in federal funding and without

7% See CCTHITA Motion for Summary Judgment at 28-29 (CCTHITA relying on
these provisions as basis for its section 1983 action). CCTHITA also relies on 45 CFR
§ 303.7. The current version of the regulation does not apply to tribal IV-D requests.
The amended regulation that includes tribal IV-D cases as “intergovernmental”
requests is not cffective until next year, January 3, 2011,

®0 42U8.C. § 655 (payments to states); 42 U.S.C. § 652(g) (performance
standards for substantial compliance); 42 U.S.C. § 658a (incentive payments for
meeting performance measures); 45 C.F.R. Part 305 (program performance measures,
financial incentives and penalties); 45 C.F.R. § 305.33 (paternity establishment
percentages; support order establishment performance measures); 45 C.F.R. § 305.63
{standards for determining substantial compliance).

Bl Blessing, 520 U.S. at 343; see also Gonzaga Univ., 536 U.S, at 283-84 {where
statute “grants no private rights to an identifiable class” there is ng private right of
action); Consumer Advocates Rights Enforcement Soc’y, No. C05-01026 WHA, 2005
WL 3454140, at *3 (unpublished opinjon) (Title IV-D does not create enforceable
rights; “language of these statutes is directed fowards states—not individuals—for
purposes of improving child-support administration and lessening the need for public
assistance™),

" Gonzaga Univ., 536 U.S. 2t 284 and 285-86; Sanchez v. Johnson, 416 F.3d
1051, 1057 (9th Cir. 2005) (statute any less direct than “no person shall” cannot
support § 1983 claim unless accompanied by “unambiguous™ indicia of congressional
infent).
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Congress stating an unambiguous intent to confer individual rights, these “federal
funding provisions provide no basis for private enforcement by § 1983.72% Therefore,
there is no intent to confer federal rights upon the Tribe and there is no private right of
action that could support a section 1083 action. “Further, “even when a State is in
‘substantial compliance’ with Title IV-D, any individual plaintiff might still be among
the 10 or 25 percent of persons whose needs ultimately go unmet.”*** Even where there
is no substantial compliance the result is only a reduction in federal funding to the
state 2 The federal government “cannot, by force of her own authority, command the
State to take any particular action or to provide any services to certain individuals,” and
as such “it does not give rise to individual rights” enforceable by individual
plaintiffs.?*

CCTHITA asserts that the terms of 42 U.S.C. § 654 are mandatory and

therefore enforceable under § 1983.287 While it is mandatory to develop a state plan in

28 Gonzaga Univ., 536 U.S. at 280; id. at 281 (“recent decisions . . . have rejected
atternpts to infer enforceable rights from Spending Clause statutes”).

284 Blessing, 520 U.S. at 344; see also Gonzaga Univ., 536 U.S. at 288 (where there
is an “aggregate focus they are not concerned with ‘whether the needs of any particular
person have been satisfied’ and [the statute] cannot give rise to individual rights™)
(quoting Blessing, 520 U.S. at 343-44).

42 US.C.§655 42 US.C.§ 658a; 45 CF.R. Part 305; 45 C.FR. §305.33; 45
C.E.R. § 305.63.

26 Blessing, 520 U.S. at 344,
27 CCTHITA Motion for Summary Judgment at 31.
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order to receive federal funding,” there is no mandate for the State to provide specific
services to specific people. The statute does not actually confer rights on the tribe or its
members and thus it is not enforceable under § 1983. As such, CCTHITAs claims fail
to meet the third Blessing requirement.

4, CCTHITA has not established that it has been harmed by
State action.

CCTHITA’s claims to harm are premised on CCTHITA tribal members
having a “right to certain services” under the CCTHITA Title IV-D program,”®
CCTHITA also asserts that it has been harmed by families abandoning the Tribe’s IV-
D program, and by there being duplicative orders being issued by the Tribe and the
State.” Ignoring the fact that all of these services™! are readily available to families
through the State’s CSSD, the essential problem with these claims of harm is that
CCTHITA is simply not entitled to these services from the State. CCTHITA’s
bootstrapped claims of harm fall flat.

These services are dependent on CCTHITA having tribal jurisdiction

over child support in the first instance. As discussed above, the Tribe’s assertion of

B8 See, e.g. 42 U.8.C. § 654 (state plan requirements); 42 U.S.C. § 652(b)~(c)
(payments to States with approved plan); 42 U.S.C. § 655 (payments to States with
approved plan).

#  CCTHITA Motion for Summary Judgment at 27. Specifically, CCTHITA
claims that it has been harmed because the State has not provided certain child support
services (such as PFD garnishments, unemployment benefit gamishments, license
revocations and federal tax refund intercept services) to CCTHITA. CCTHITA Motion
for Summary Judgment at 5,

#%  CCTHITA Motion for Summary Judgment at 6.

1 E.g., PFD garnjshments, unemployment benefit gamishments, license

revocations and federal tax refund intercept services.
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jurisdiction over child support is not supported by the govemning federal case law. The
State’s failure to recognize CCTHITA tribal jurisdiction cannot support claims of harm
and does not give rise to a cause of action when CCTHITA doss not have tribal child
support jurisdiction for the State to recognize.

In fact, even the IV-D tribal child support program regulations
themselves do not require the State to extend services to a Tribe that does not have
underlying jurisdiction. Only those orders that are issued by “a court of competent
jurisdiction” are enforceable in other states.>** Where a Tribe (such as CCTHITA) does
not have jurisdiction over a case, “the proper action” is “to refer the case to a State or
another Tribe” that does.”

CCTHITA also cleims harm based on its inability to recoup TANF debt

owed to the Tribe.”* Again, this claim is dependant on CCTHITA having tribal

22 42 US.C. § 654(9)(C); 69 Fed. Reg, 16655 (cmt. 1 on § 309.70) (State Exh. 37
at 29),

23 69 Ped. Reg. 16655 (cmt. 1 on § 309.75) (State Exh. 37 at 19); see also 69 Fed.
Reg. 16653 (cmt. 10 on § 309.65; “If the State where the request for services is made
had no jurisdiction, the State can refer the applicant to an agency in the appropriate
jurisdiction”; “there may be circumstances under which the only appropriate service
will be to request assistance from another Tribal or State IV-D program with the legal
authority to take actions on the case”™) (State Exh. 37 at 17); 69 Fed. Reg. 16653 {cmt.
11 on § 309.65; “there may be instances in which the appropriate services will be to
request assistance from another Tribal or State IV-D program™) (State Exh. 37 at 17);
69 Fed. Reg. 16655 (cmt. 1 on § 309.70; “Lack of jurisdiction does not excuse 2 Tribal
IV-D program from the responsibility of providing services when asked, including
seeking assistance from another IV-D program”) (State Exh. 37 at 19); 69 Fed. Reg.
16655 (cmt. 1 on § 309.75; proper action of Tribal IV-D agency may be “to refer the
case to a State or another Tribe because the Tribe has no jurisdiction over the parties™)
(State Exh. 37 at 19).

24 CCTHITA Motion for Summary Judgment at 5.
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jurisdiction over child support in the first instance, CSSD is already providing
enforcement services to CCTHITA for valid state and administrative child support
orders. If CCTHITA needs a child support order established for its tribal TANF
recoupment, it can request a child support agency with jurisdiction to establish a child
support order, just as the federal regulations anticipate.* In fact, prior to CCTHITA's
operation of its IV-D tribal child Support program in April 2007, CSSD established

child support orders and handled all collections for al} CCTHITA TANF cases.?™

Similarly, CCTHITA’s claims of harm based on the S tate not entering
into an agreement with the Tribe regarding the intercept of income tax refunds are
baseless, Whether the State enters into an agreement with a Tribe is completely
voluntary matter, and cannot support 2 claim for damages.®’

The Tribe claims that the State’s nonrecognition of CCTHITA tribal
orders “undermines the heart of Title IV-D"s intergovernmental scheme: eliminating
multiple child support orders through UIFSA” and creates “administrative problems™

for the Tribe.”® To the extent “problems” arise,?” they are not being created by the

% 69 Fed. Reg 16655 (cmt. 1 on § 309.70) (State Exh. 37 at 19).

26 State Exh. 1 at 6-7 (RFA 16 & 17 responses); see State Exh. 38, Affidavit of
John Malionee at 2 § 6,

7 Exh. 38, Affidavit of John Mallonee, Oct. 28, 2010, at Y 17; see also State Exh.
30 (IRS memo requiring tribe to be agent of state to receive federal taxpayer
information).

®"  CCTHITA Motion for Summary Judgment at 32-33.

¥ CCTHITA claims that it “has documented two instances where CSSD issued its
own support order for a family after being notified of an existing tribal child support
order for the same family.” CCTHITA Motion for Summary Judgment at 33. The
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State, These cases are simply examples of the confusion that will occur when tribes (of
which CCTHITA is only 1 of 229) begin issuing child support and paternity orders
outside of Indian country, within the State’s jurisdiction, and involving members and
nonmembers alike. While eliminating multiple child support orders might be one goal
of UTFSA, as discussed above in Section 1II, problems like this will inevitably arise by
the assertion of jurisdiction outside of a land base, a position that is fundamentally at
odds with the concept of continuing exclusive jurisdiction upon which UIFSA is

based. >

3. Conclusion to § 1983 section

In sum, while it is possible fora tribe to bring an action under section
1983 to vindicate quasi-sovereign interests as parens patriae, the interests sought to be
vindicated here are the Tribe’s sovereign interests. Since CCTHITA is not advancing

quasi-sovereign interests, CCTHITA's § 1983 claim must be dismissed.

docurnents submitted by CCTHITA tell only half of the story in these cases. See State’s
Exh. 3 and 8.

CCTHITA is correct that CSSD issued a support order naming Mr. Charboneau
as the father even though the tribe had earlier issued a support order naming Mr. Werth
as the father (both nonmembers of the tribe). State Exh. 8 at 1-8; State Exh. 14. But
CSSD did so as part of the mother’s request for services, based on the mother’s
statement that Mr, Charboneau (a nonmemmber) was the father, and in the face of the
state superior court order disestablishing Mr. Werth (a nonmember) as the father. State
Exh. 3 at 56, 52-53; State Exh. 3 at 6-8, 15-18; State Exh. 14; See also State Exh. 28 at
26 (tribe informed Mr. Werth that he could petition state superior court to disestablish
paternity even if the tribe had a previous order establishing paternity. The tribe had not
requested comity recognition of its paternity determinations, and CSSD could hardly
ignore these facts and the state superior court order.

00 Spe AS 25.25.205; see also discussion in section IL.B. supra.
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Section 1983 claims must be brought under a specific and exact statutory
provision that was intended to benefit the plaintiff and that unambiguously imposed an
obligation of the State, CCTHITA's § 1983 claim fails because it has not articulated a
specific right that has been violated, let alone one that imposed a binding obligation on
the State or one that was intended to specifically benefit the plaintiff. Rather,
CCTHITA claims that the State has violated a “policy” of “streamlining support
orders” and “fostering cooperation among state and tribal IV-D programs™®' These
amorphous claims do not support a section 1983 action. CCTHITAs claims should be
dismissed.

CONCLUSION

For the reasons stated above, summary judgment should be entered in
favor of the State of Alaska on all counts of the complaint,
DATED: November 1, 2010

DANIEL S. SULLIVAN
ATTORNEY GENERAIL

By,

Mary undquist
Senior Assistant Attorney General
- ABA No. 9012132

b
ﬁ,}’STacy inberg
Chief Assistant Attormey General
ABA No. 9211101

3 CCTHITA Motion for Summary Judgment at 34,
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU

CENTRAL COUNCIL OF TLINGIT
AND HAIDA INDIAN TRIBES OF
ALASKA, on its own behalf and as
Parens partriae on behalf of its members,

Plantiff,
V.

STATE OF ALASKA, PATRICK 5.
GALVIN, in his official capacity of
Commissioner of the Alaska Department
of Revenue and JOHN MALLONEE,

In his official capacity of Director of the
Alaska Child Support Services Division.

Case No. JU-10-376 C1

)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
Defendants. )
)

PLAINTIF?'S RESPONSES TO DEFENDANTS' FIRST AND SECOND SETS OF
DISCOVERY REQUESTS

Plaintiff responds to defendants’ first and second sets of discovery requests as follows:

RTA No. 1: Please admit that the federal government’s approval of a child support
plan for a IV-D tribal child suppert agency does niot confer child support jurisdiction on that
agency or on the tribe.

Response: This question calls for a legal conclusion and/or analysis. Plaintiff is not
a lawyer and therefore objects and cannot answer this question. PlaintifT also objects because

the request is not relevant to the issues in this lawsuit and not calculated to lead to the

discovery of relevant information: plaintiff has not claimed that the federal government’s

approval of a child support plan for its [V-D tribal child support agency confers child support

jurisdiction on the TCSU or the Tribe.

EXHIBIT !
PAGE 1 OF 191

001127 u-eatecr

EXC. 258



RATION

LAY, OFFiCES OF
ALASKA LEGAL SERVICES CORPO
418 JIXTH 3TREKT. SUITE 228
HUINEAL, ALASKA ﬂnﬂﬂ‘-lOOI
{907} cod-dezn
FAK ADUS) BOG-Zase

A L T

any existing child support order in place for that child. If CSSD ig aware of an existing child

support order, the Tribe will avoid issuing any conflicting orders, The TCSU application -

forms also inquire about existing child support orders. See Bates Nos. 357-362 & 371 -377.
Interrogatory No, 22: If CCTHITA denies, in full or in part, any of the requests for

admission in the State’s First Set of Discovery Requests, please state the basis of each denia],

Response: Plaintiff objections to this interrogatory because it calis for 2 namative and
is overbroad and is improper.

Subject to the above, this information is provided in the PlaintifPs responses to the

State’s requests for admission.
Interrogatory No. 23: In the compleint, the Tribe alleges that the State failed to

provide services to the Tribe, including failing to collect child support, and that the alleped

conduct harms the Tribe. Complaint at $Y 32, 38-39, 43-44, 49-50. Plesse describe how this
alleged conduct harms the Tribe.

Response:  Please see Affidavit of Jessie Archibald Submitted in Support of
Plaintiff's Motion for Summary Judgment 1724, 35, 39, 40, 41, 42,43, 44.

Interrogatory No. 24: Please provide a complete physical description of and the
boundaries of the territory of the Central Couneil of Tlingit and Haida Indian Tribeg of Alaska

as referred to in Article ] of the Central Council of Tlingit and Haide Indian Tribes of Alaska,

including any reservation which has been established for the Tlingit and Haida Indian Tribes

of Alaska as referred to in Article 1, section], of the Constitution of the Central Council of

Tlingit and Haida Indian Tribes of Alaska; a list of all dependent Indian communities as set !

ott in Atticle 1, section 2, of the Constitution of the Central Council of Tiingit and Haida ?

- EXUIRIT 1
PAGE 20 OF 194
U O , ' L‘ 6 LITI-10-376 ¢

EXC. 269

El-‘s.‘r:-'-.-‘m‘ P P s e e O



i

RATION

(BROT) DOS [T ¥ L]

LAY QFFIGCES OF
ALASKA LEGAL SERVICES CORPQ
aye MXTH STREET. SUITE 32%
JUMEALY, ALABRA sRRC - 1088
FAX |9Q7) BRO-2449

lndian Tribes of Alaska; and all lands, islands, waters, and airspace held in trust status for the
Tribe, ot for an enrolled tribal member citizen therefore,

Response: Plaintiff objects to (s Interrogatory because it is not relevant to the issues
in this lawsuit and not calculated to lead to the discovery of relevant information. There are
no claims to jurisdiction in this case based on territorial claims or Indian Country. Without
waiving this objection, a map of traditional Tlingit country is attached at Bates No. 378.

Iiterrogatory No. 25t According to the Order Establishing Paternity in Tribal Child
Support Unit, Ex Rel. Tavin Reilly Aceveda Chilton, A minot child under the age of 18,
Avena L. Aceveda, Petitioner, Vs. Douglas R. Chilton, Respondent, Tribal Coust Docket #07-
CS-0011 and TCSU Case # 07-0033, Dougias R. Chilton failed to appear at the February 12,
2008 hearing, but both Douglas R. Chilton and Avena L. Aceveda “accepted the jurisdiction
of [the CCTHITA Tribal] Courl.” Exhibit. 7, Order Establishing Paternity at page 2,
paragraph 7. What is the factual basis for the assertion that both parties “accepted the
jurisdiction” of the CCTHITA Tribal Court?

Response: Pursuant to Civil Rule 33(d), Plaintiff refers the State to the relevant court
file available to the public at the CCTHITA Tribal Court, 358 West Willoughby Avenue,
Juneau AK.

Interrogatory No. 26: Please state the city and state of the physical residences of the
parties, including the child(ren), nemed in the tribal court proceedings artached as exhibits to
the motion for summary judgment. See Exhibits 5-10.

Response: Plaintiff objects to this Interrogatory because it i5 not relevant to the issues
i this lawsuit and not calculated to lead to the discovery of relevant information.  Plaintiff

also objects to providing the information requested for the parties in the proceedings attached

21 EXHIBIT 1
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Document Produced: Objection to this request as it is vague, overbroad, and not
relevant. Without waiving this objection, please see Tribal Statutes, Titles 6 and 10. To the
extent that this request asks Plaintiff to produee all documents relating to jurisdiction for all
tribai court child support cases since 2007 that involve a nonmember party, this request is
unduly burdensome.

Production Ne. 26: The Tribe in its Order of Child Support, Tribal Child Support
Unit Ex Rel, Wyatt, A minor child under the age of I8, Antionette R. Kadake, Petitioner, Vs.
Kevin E. Martin, Respondent, Court Docket # 09-CS-0120, TCSU Case # (9-0092 finds that
it has jurisdiction to hear and decide the case based in part on 2 finding that the petitioner
“applied for Triba! TANF benefits and agreed to cooperate with TCSU to establish a child
support order.™ Please provide a copy of the completed form by which the petitioner agreed
to cooperate with TCSU to establish a child support order and any agreement by the petitioner
to the jurisdiction of the tribal court.

Document Produced: See Bates Nos. 472-477, containing the confidential
application of Antoinette Kadake. For the additional documents requested, Plaintiff refers the
State to the relevant court file available to the public at the CCTHITA Tribal Court, 358 West
Willoughby Avenue, Juneau AK.

Production Ne. 27: Please provide a copy of the documents showing the enrolfment
of the parents, alleged parents, and children in the Tribal child support cases and paternity
cases in Exhibits 5-10 (including Antoinette R. Kadake, Kevin E. Martin, Wyatt Kadake,
Lindsey Fredrckson, Edward G. Jackson Jr., Sam Julius Fredrickson, Avena L. Aceveda,
Douglas R. Chilten, Tavin Reilly Aceveda Chilton, Shauna Kaye Jensen, Jose Luis Morato-

Felipe, Valentino Aurillo Morato, Josephine K. Werth {(AKA Josephine K. Guthrie), Kenneth

29 EXHIBIT 1
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D. Werth, Jr., Donzelly J. Charbonean, Gabriel G. Werth, Jilliane G. Gregorioff, Jason R.
Amundson, and Mia G. Amundson) s enrolled members of CCTHITA in accordance with
Article IiI of the Constitution of the Central Council of Tlingit and Haida Indian Tribes of
Alaska.

Document Produced: See Bates Nos. 478-490.

Production No. 28: Please provide a copy of all documents (including tapes,
transcriptions or other records of the tribal court proceedings, any correspondence between

TCSU and CSSD, any notes from telephone calls between TCSU or the fribal court and

. CSSD, and other pleadings or orders) filed in or involving Tribal Court Docket #07-CS-0011

and TCSU Case # 07-0033, Tribal Child Support Unit, Ex Rel. Tavin Reilly Aceveda Chilton,
A minor child under the age of 18, Avena L. Aceveda, Petitioner, Vs. Douglas R. Chilton,
Respondent, that were not in Exhibit 7.

Document Preduced: Please see Bates Nos. 491-493. Plaintiff also refers the State
to the relevant court file available to the public at the CCTHITA Tribal Court, 358 West
Willonghby Avenue, Juneau AK.

Production No. 29: Please provide a copy of all documents (including tapes,
transeriptions or records of tribal court proceedings, any correspondence between TCSU and
CSSD, any notes from telephone calls between TCSU or the tribal court and CSSD, the
petition, and any other pleadings or orders) filed in or involving Tribal Court Docket #07-CS-
0064 and TCSU Case # 07-0317, Tribal Child Support Unit, Ex Rel. Valentino Aurillo
Morato, A minor child under the age of 18, Shauna Kaye Jensen, Petitioner Vs, Jose Luis

Morato-Felipe, Respondent that were not in Exhibit 8.

30 EXHIBIT 1

PAGE 30 OF 191
OO ’ I 56 tI-to-376 1!

EXC. 272



LAW OFFICES OF
ALASKA LEGAL SERVICES CORPQRATION
410 SINTH STREET, SUMTE 323
JUNEAL. ALABKA BRAAL- 108G
15907) BaG-dazE
FAX [8O7) BaS-2449

Production No. 41: Please provide a copy of all documents (including tapes,
transeriptions or other records of the tribal court proceedings, any correspondence between
TCSU and CSSD, any notes from telephone calls between TCSU or the tribal court and
CS8SD, and other pleadings or orders) filed in or involving Tribal Court Docket #08-CS-0041
and TCSU Case # 07-0223, Tribal Child Support Unit, Ex Rel. Sam Julius Fredrickson, A
minor child under the age of 18, Lindsey Fredrickson, Petitioner, Vs. Edward G. Jacksor, Jr.,
Respondent, that were not in Exhibit 6.

Document Prodaced; Please see Bates Nos. xx-xx, which includes CONFIDENTIAL
information. Plaintiff also refers the State (o the relevant court file available to the pubkic at
the CCTHITA Tribal Court, 358 West Willoughby Avenue, Juneau AK.

Production No. 42; Please produce any documents supporting or relating to any of
CCTHITA's answers to Interrogatories 24-28 above,

Document Produced: Production of documents related to the Interrogatories are

referenced in each relevant Interrogatory.

As to responses to requests for production, responses to requests for admission, and
objections:

DATED this /™ day of August, 2010,

(A

Holly Handler. Bar Mo, 0301l
ALASKA LEGAL SERVICES CORPORATION
419 Sixth Street #3722

Juneau AK 99801

Phone: (907) 586-6425

Fax: (907) 586-2449
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As to respanses 10 interrogatories:
DATED this /1" day of August, 2010.
":.lf\-u‘ W

Eddie Brakes
CCTHITA Tribal Child Support Unit Manager

Subseribed to and swom before me thisiA{day of August 2010.

: o
Nbtary PubﬁcMofA!aska

My commission expires: A-y-zely

{7
@5)2‘ %-'.".'..."""-':5‘;?‘*.
T a0TA e
:' Q }- .‘.n
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Centrai Council Tlingit & Haida Indian Tribes of Alaska Narrative Report

FY 2009 October 2008 through September 2009

Tribal Child Support Unit Program

The Central Council Tlingit and Haida Indian Tribes of Alaska is a federally recognized regional
Tribal organization for the Alaska’s Tlingit and Haida population. Central Council serves 20
villages and communities that are spread over 43,200 square miles within the Alagka Panhandle.
The region encompasses &8 525-mile strip of constiine and interior vaterways, bordered by
Cmadaonﬂ:enuﬂh.mthandm&%&e%fofﬂuhonmewm There is 0o road
system linking Southeast Alaska communities; therefore communities can only be reached by
aitplane, boat or ferry. The Tribal Child Support Unit"s (TCSU) main office is located in the
Alagka state capital city of Juneau, Alaska. TCSU has an cutreach offite in Ketchikan, Alasks.

are not availdble, certified mait return receipt is used, Carsful attention js paid to due process to
cnsmeauparemnmgivmmopponunirywpuﬁcipmmdpnpamforcomhuﬁnp. Because
of the remoteness of the communities, telephonic court hearings are used fquite frequently. Some
pummﬁnmmmcommjﬁumvelmfmww&vdypﬂﬁcipaeinlhecﬁldmppon
procesdings,

Central Council’s mission is o preserve and enhance the economic and cultural resources of the
Thingit and Haida nations and to promots self-sufficlency. We are dedicated to the use of fair
and professional management systems as we strive to improve the quality of life for our citizens.

Statistical Report

Using statistics from the 2008 Report, TCSU's active [V-D cassiond grew In size from 343
(2008) to 593(2009) (73% larger than in fiscal year 2008). TCSU distribated $112,371.06 in
child support for fiscal year 2009, Collections increased fron the prior year by 254%.
Activities

TCSU aceepts all applications for child support services and makes appropriate referrals when
necessary. TCSU sraff continues to work collaborztively with the State of Alaska CSSD b

transfer cases where the custodial parent has applied for and received Tribal Assistance to Needy
Family funds {TANF). For year 2009, the number of cases transferred from CSSD decreased
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from year 2008 and 2007. it is expected thal at some point, TCSU caseload will plateau. This is
based upon the number of child support applications reeeived by TCSU. In 2009, TCSU only
had 192 new cases to open, based upon no previous case, This is a 45% decrease from 2008. In
2010, the number of new cases will probably be even less, it is anticipated that TCSU will
eventually platezu at 850-500 cases a year.

Accomplishments

PFD Intercept: In year 2008, Alaska CS3D refused to provide an inter-ageacy service, i.e.,
intesception of the Alaska Permanent Fund Dividend for ail cases with a Tribal court child
support order. In 2009, TCSU was able to negotiate a short term solution with the Alaska
Department of Law and CS5D agreed to provide PFD services for some of the Tribal court child

support cases.

Case Processing: For year 2009, TCSU staff has been ablc to process “transferred cases” more
efficiently than the previous year, In 2007 and 2008, processing of these cases was very
difficult, primarily due to lack of information from CSSD regarding the “transferred” cases.
However CSSD) is now providing copies of the Transinittal #1 sheet, TCSU case processing is
more efficient.

UIFSA Amendment: In 2009, Region 10 informed the State of Alaska that the state would lose
millions of dollars in federal funding for child support and TANF funding if Alaska did not
amend the UIFSA definition of “state” to inchde an “Indian wibe.” In 2009, the Alaska state
legitlature amended its UIFSA statute definition of “state” to include an “Indian wibe.”

Tnitially, the draft amendment of SB 96 contained negative language regarding tribal jurisdiction
over child support, TCSU staff worked with the ‘Tribal Judiciary Comumittes and met with state
legislatures to persunde legislatures that the negative language regarding tribal jurisdiction was
against the spirit and intent of the UIFSA. ‘The Sennte agreed to change the language in the final
bill to reflect 2 more neutral stance toward tribal entities.

The final language in the bill reads that, “In adopting the UIFSA conforming amendments, the
legislative intent is to 1) remain neutrel on the issue of the undeslying child suppent jurisdiction,
if any, for the entitics, listed in the amendment of “state.™; 2} not to expand or restrict the child
support jurisdiction, if any, of the listed “state™ entities in the amended definition; and 3) pot to
asswme Or express any cpinion 2bout whether those ertitics have child support jurisdiction in fact
orinlaw. *

Challenges
Recoguition of Orders: Despite the UIFSA amendment that now includes an “Indina tribe”
within the definition of “state,” the State CSSD comtinues its policy of refusing to recognize and

enforce the Tribe's child support orders and refures to provide any services when the underlying
order is based vpon a Tribal child suppart order.

FOTUHITA 277
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FFD Intercept only for 2009: When TCSU began making PFD intercept requests, the State
responded by stating, “We are returning this transmittal as there is o state of Alaska or other
state order.” TCSU was able to negotiate a short term solution by entering into a written
memoranda with CSSD which * ... wagan operational agreerment and takes no position on
subject matter jurisdiction ty issue child support orders under any set of facts™ and that
“...neither party walves any potential jurisdictional claims, defenses or arguments” and that,

“Borh:_mt:ummin!hcu-mrpecnve rights and remedies against each other, and can exercise

typical enforeement tools ysed by states and tribes: RS Intercept, BFD Intercept, driver's
license suspension, criminal sanctions, passport dendal.

Other states and tribes cooperate by identifying and transferring or referning state cases with
tribal members. Alasks CSSD wil} only agree to “transfer” cases where 8 custodia] parent has
applicd for TANF benefits and assigned rights lo the Tribe to coliect child support. CSSD's
refusal to acknowledge, recognize, or provide services t6 TCSU child support cases that have
Tribal court child support orders has resulted in a significant loss of revenuc to children, families
and the Tribal TANF program. CSSD’s failure to tooperate and provide service for femilies
with Tribal child support orders hias cost the Tribe countless hours of employee time in
negotiating with the Alasks CSSD otily to have no resolution; this fime could be betier spent
providing necessary services to childsen and families,

TCSU continues to collzboratively approrch these challenges to CSSD and Alaska Department

of Law. There has been some minute head way in some of these areas but progress is slow apd
deprives clients of much needed fevenue to manage in the current economic times.
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Tribal Child Support Unit

Policy and Procedures
1. PROG FO! 10
A. Program Goals and Objectives

CCTHITA Tribel Child Support Unit (TCSU) is motivated and dedicated to bettering the
future of our children. CCTHITA children not receiving support from the non-custodial
parent is intolerable. Ithas always been CCTHITA priority to strengthen Tribal families.
The TCSU will concentrate on parent/child relationships, father initiatives, and

strengthen families. Qur children will not be just another case. TCSU staff gives children
and families the utmost respect and confidentiality during case management and strives to
connect chitdren with the care and resources of both parcats.

A, Jurisdiction

CCTHITA is a sovereign nation. The statutes of the CCTHITA govem the tribe’s
operations. The CCTHITA Tribal Court is vested with the fullest jurisdiction permissible
under the Constitution of CCTHITA Article 1, including but not iimited tor

a. Members of CCTHITA.
b. Consent to the jurisdiction of the Coust by participating in the proceedings
unless participation is for the purpose of contesting jurisdiction.
c. For purposes of enforcement, employees of the Tribe, its entities and
business operations.
d. Those who are parents of children who are members or are eligible for
membezship in the Tribe.
e. Those who have duty to and faited to support a child who:
« s amemberofa CCTHITA or
o Received TANF assistance from the wibe.

CCTHITA TCSU 3
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C. Service Population and Services

1) CCTHITA TCSU provides services to 25,000+ members of the Tlingit and Haida
Tribes (16,000 members reside in Southeast Alaska, with the remainder residing in other
regions of Alaska or the lower 48 states). Each tribe has its own distinct culture,
language and traditions. Over 39 percent (6,200} of this total service population lives in
the Juneau area, with the remaining 61 percent (9,800) residing in the various rural
villages throughout the region, -

2) Services under CCTHITA TCSU will emphasize “Children First”, CCTHITA whole
heanedly believes that “Children can count on their parents for the financial, medical and
emotional support they need to be healthy and successful™ (Vision of the Future OCSE
2003-2009 Strategic Plan). A legal and emotional relationship between parents and
children is essential for children to be successfid, Services provided will be proactive to
ensure child support is paid timely and consistently to prevent scerual of unpaid child
support. CCTHITA TCSU will provide the following services:

a. Establisk paternity: TCSU will attempt to establish paternity by
providing the opportunity for the father to volurtarity acknowledge
patemnity.

* In contested patemity cases, any party, by submitting a swom
statement, may petition the Court to request that genetic testing
be conducted to determine paternity if paternity has not been
established. Upon such request, the Court may order all parties
to submit to genefic testing.

®  TCSU need not estabrlish patemity in any case involving incest
or forcible rape or any case in which legal proceedings for
adoption are pending; it would not be.in the best interest of the
child to establish patemity.

*  Paternity establishrent has no effect on Tribal enrollment or
membership,

b. Locate Non-custodial Parent services: The TCSU will attemnpt to locate
custodial or non custodial parents or sources of income and/or assets when
location is required to take necessary action in a case. The TCSU will use
all sources of information and records reasonably available to locate
custodial or non custodial parents and their sources of income and assets.

¢. Establish child suppart orders; The TCSU shall comply with the -
statutes and laws of Tribe when making detenminations that affect the
establishment of support obligations.

o All initial child support orders wil] be established by a
Judge/Magistrate according to Tribal Child Support Schedule
Standards for Determining Support Obligations,

d. Review & modification. Review and modification of orders will be
determined by the J udge/Magistrate assigned to hear Title IV-D child
Support cases.

CCTHITA TCSU 4
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¢. Enforee child support orders: Enforcement includes [ncome
Withholding, civil and Criminal Sanctions. Wiliful faiture to comply with
a CCTHITA Child Support Order may also be punishable as a criminal
offense under the provisions in CCTHITA Tribal Criminal Code. Upon
:ssuance of & written order of execution, nop-exempt real and personal
property may be seized and sold in a reasonabie manner after notice o the
owner for payment of a delinquent child support obligation after it has
been adjudicated delinquent by the court.

f. Appeals of child support orders. Appeals of the child support orders shall
be made to the CCTHITA Supreme Court. An aggrieved party may filea
notice of appeal within 30 days after the date of entry of a final order.

3) Parties whao need additional services may be referred to Tlingit and Haida
Employment end Training who work with tribally enolled Arnerican Indians and/or
Alaska Natives that have their High School Diploma ot GED, are residing within the
Service Delivery Area of Southeast Alaska, and arc Job Ready. The Tribal Court may
also require that the NCP apply for these Tribal services. Tribal members that meet
these guidelines may apply for the following program services:

a Adult Basic Education (ABE) - Provides Tribal members with assistance
in obtaining their GED through the Southeast Regional Resource Cenier.

b. Adult Yocational Training or Classroom Training (AVT & CRT) -
Allows tribal members up to 24 months of training in & vocational field of
study and provides financial assistance while in training. Also provides

Classroom Training courses that will enhance a tribal member's ability to
obtain employment or advance in their caresr.

¢. Higher Education (HE}- Offers scholarship grants to tribal members
enrolled to 2 University and seeking Bachelors, Masters and/or Doctorate
degrees. :

d. Work Experlence (WE), On-The-Job Traisiog (QJT), and Tribal
Work Experience Program (TWEF) - Allows tribal members with
timited job secking skills and work experience to gain actual experience
under a training contract with an employst for up to 500 hours under WE
and TWEP and up to 1000 hours under OJT and TWEP.

e. Employability Assistance (EA) - Provides financial assistance for tribal
members while searching for employment of enrolled in & training

program,

f Child Care (CC) - Provides assistance to tribal members in need of
childeare.

g Child Care Quality {mprovement - Helps Native childcare providers
with training, offers educational and safety equipment, and access to the
programs toy lending library and may provide assistance 10 Child Care
Providers.

h. S.E.Alaska Tribal Yeterans - Offers assistance to tribal members that
are veterans in need of receiving Velerans Administration Benefits.

CCTHITA TCSU 5
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A. Foreign Income Withholding Ordery

The TCSU is responsible for processing all tribal and foreign income withholding orders
8s outlined in this Policy and Procedure per Section 10.03.006 of the Family
Responsibility Codes.

B. Delinqueat Payments

[) When a payer is one month delinquent in paying a child support obligation, the TCSU
shall serve upon the payer a notice of delinquency. Service of the notice shall be made by
sending the notice by prepaid certified mail addressed to the payer at his or her Jast
known address, or by any other method provided by law.

2} Notice of delinquency shall inform the obligor of the following:

8. The temms of the child sui:port enforcement arder sought to be enforced;
b. The period and total amount of the delinquency; and
¢. That an order to withho!d income shall be served on the payer's employer.

3} In addition to sending oul & Notice of Delinquency, the TCSU Specialist shall attempt

to contact the payer by phone on at least two- oceasions prior to serving an order to
withhold tacome on the payer’s employer.

a.  Legal action may also include gamishment of permanent fisnd and/or native
corporstion dividends and/or liens on assets,

b.  TCSU may also request the Court enter an order requiring the Payer to
participate in education and employment services provided by the Tribe.

d4) The notice of delinquency shall be verified and filed, with proof of service, with the
Clerk of the Court,

C. Other Enforcement Tools

In addition to income withholding actions, the TCSU staff shalf take any of the following
actions as appropriate:

4. Make a referial to the Elders Pane] or to the Clan of the payer or child.

b, Notify interal programs of non-custodial delinquency of support
obligations.

¢ Referring to other state or federal programs,

IX. INCOME WITHHQLDING

The TCSU shall request immediate income withholding on all cases. The Standard
Federal [ncome Withholding form must be used when implementing income wilhholding
notices or orders.

CCTHITA TCSU 25
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A. Request for income withholding

1) An income withholding notice or order shall provide notification of the Coust ordered
amount for:

2. The amount to be withheld for current support. _

b. The amount to be withheld for liquidation of past-due support {custodisl
arrears). '

¢. Pursuant io tribal law no morc than 45%of a payer’s income may be
withheld for current and past due support.

d. Comply with the Consumer Credit Protection Act (15 U.S.C. 1673 {b
Sec, 303) regarding gamishment of wages.

2) The only basis for contesting an income withholding order issued by the CCTHITA
Court is & mistake of fact, which means an error in the arount of current or overdue -
support or in the identity of the alleged NCP.

3} The requirement for immediate income withholding may be waived by the Court if the
payer has met the burden of showing good cause why income shouid not be withheld per
written order of the Court, Good cause may include these or other relevant factors:

5. That there are more effective enforcement actions that will result in
payment based upon the payer’s history of payment, regular employment,
and compliance with Court orders.

b. The pasties lo the action enter into a stipulation for another payment
arrangement and the Court recognizes the stipulation.

4) When income withholding is required the TCSU must use the standard federal income
withholding form and complete all sections required on the form.

5) An income withhalding order nust be prepared and scrved upon an employer within 7
business days of such order by the Court.

5. Foremployees' of the Tribe, the income withiholding order may be served
on the Tribe pursuant to the agreed upon intra-tribal process.

b. For employers that are subject to the jurisdiction of the tribe, the employer
will be served by registered certified mail.

6) Income withholding may also include a voluntary agreament that the MCP agreesto
have his/her employer to withhold from his'her wages.

o, Employer’s Failure to Recognize Income Withholding
The TCSU shall request that an enforcement action, as provided for in this Policy and

Procedure or otherwise provided by law, against an employer that fails to comply with an
enforcement directive.

CCTHITA TCSU 26
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CENTRAL COUNCIL
Thingit and Haida Indian Tribes of Aloska
ANDREW P HOPE BUILDING

320 West Willoughby Avenue + Sulte 300
Junequ, Alaska 99301-1724

August 17, 2010

TO WHOM IT MAY CONCERN:

In accordance with the tribat records of Central Council, Tlingit and Haida [ndian Tribes of
Alazks, this hereby certifies that the pezson listed below is a member of the Central Council,
Tlingit and Hajda Indian Tribes of Alasks, a federally recognized tribe.

Name: Antoinstte Kadake
Tribal Bnroilment Number: AG03827

This information should provide the necessary proof necded to establish verification, If you
have any questions, or require additional information, you may contact our office at the above
address or by calling 1-800-344.1432 ext., 7144,

Sincerely,

YALERTE M. HILLMAN, PROGRAM COMPLIANCE MANAGER
Opger_hauees

Gr

Hawkins
Program Compliance Coordinator

TEL. Y0 7-.8¢-1432 www.ccthita.org " TOUL FREE AP AAA T AT
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CENTRAL COUNGIL
Tlingit snd Haida Indban Tribes of Alaska
ANDREW R HOPE BUILDING

120 West Willoughby Avenue * Suite 300
Juneacu, Alaska 99801-1726

August 17, 2010

TO WHOM IT MAY CONCERN:

In accordancs with the tribal records of Central CmmciLTlingitandHaidalndinnTrihesof
Amnmkhmhywﬁﬁesmmmlmwwk:mhaofmcmcm
ningitandﬂaidllndian’bﬂofAlzska.afedaaﬂy recognized tribe.

Name: Kevin Martin
Tribal Enrollment Number: AQU3361
This information should provide mencuessaryproofneededmamblish verification. If you
have any questions, Of require additional information, you may contact our office at the above
address or by calling 1.800-344-1432 ext., 7144.

Sincersiy,
V ALERIE M. HILLMAN, PROGRAM COMPLIANCE MANAGER

Grace §. Hawkins
Program Complisnce Coordinator

TEL. QU7-686-1432 www.ccthita.org Tk} T Ban o

~CTHITA 474
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CENTRAL COUNCIL
Thingit and Maida Indian Triles of Alaska
ANDREW R HOPE BUILDING

320 Wost Willoughby Avenue « Sulte 300
Juneau, Alaska YP801-1726

August 17, 2010

TO WHOM T MAY CONCERN:

Name: Lindsey Fredrickson
Tribal Envollment Nomber: A012072

This information should provide the necessary proof needed to establish verification. If you

have any questions, or require additional information, You may contact our office at the sbove
address or by calling 1-800-344. 1432 ext,, 7144,

Sincerely,

VALERIE M. Haiaan, Pnogm COMPLIANCE MANAGER

Program Compliance Coordinator

T e e

TL 907 Stz - -

¥eyw.cchnfia.org TAD FRer a RS LT
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centeal Counst

yngit and Hajg,  CENTRAL COUNGH, |
i Gy "ﬂinjif and Haida Indian Tribes of Alaska :
ANDREW B HOPE BULDING
320 West Willoughby Avenue * Suite 300 ;
Juneau, Alaska 99801-1 726

August 17,2010

TO WHOM IT MAY CONCERN:

Alaska, this hercby cestifics thuthepexsonlismdbelowisamemhﬁoftth::malCunnciL

lnucordancewiﬂ\them'balmdsof(:mmlComcﬂ.Tlingitmdﬁzidﬂndian'l'ﬁbcsof ‘
Tlingit and Haida Indian Tribes of Alaske, a federally recognized wibe.

Name: Edward Jackson Jr. |

Tribal Erxollment Nomber ADOR507

This information should provide: mmypmofnwdedloemblish verification. If you

have any suestions, or require additional information, you may contact our office at the above
address ot by calling 1-800-344-1432 ext., T144. ‘

Sincerely,
VALERIE M. HILLMAN, PROGRAM COMPLIANCE MANAGER

Program Compliance Coordinstor

e T

TEL 907.586-1432 voww.ccthita.org TR TEEECE

FOTHITA 481

EXHIBIT 1

PAGE 180 OF 151
S0 306 1.‘zn—m-3m cl

EXC. 290

< o - WA



CENTRAL COUNCIL
77?}39% and Haida Indian Tribas of Alaska
ANDREW P HOPE BUILDING

320 West Witoughby Avanue « Sulte 300
Juneau, Alaska 99801-1724

August 18, 2010

TO WHOM IT MAY CONCERN:

In accordance with the tribal records of Central Council, Tlingit and Haida Indian Tribes of
Alaska, this hereby certifies that the pesson listed below is a member of the Central Couneil,
Thingjt and Haida IndianTn’beaofAlaska,afedagnyrewg:ﬂzcdm'be.

Name: Sam Fredrickson
Tribal Earollment Number: 22066
This information should provide the necessary proof needed to establish verification. If you

have any questions, or require additional information, you may contact our office at the above
address or by calling 1-800-344-1432 ext, 7144,

Sincerely,
VALERE M. HILLMAN, PROGRAM COMPLIANCE MANAGER,

Program Compliance Coordinatar
i M‘l“:.l -
CCTHITA 489
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CENTRAL COUNCIL
771:1191'5 and Haida Indian Tribes of Alaska

ANDREW R HOPE BUILDING
120 West Willoughby Avenue * Sufte 300
Juneacu, Alaska 99601-1726

August 17,2010

TO WHOM IT MAY CONCERN:
fn accordance with the tribal records of Central Cmmil.'!‘lingitmdﬂaidnhdimTribescf
Alsskn, this hereby certifies that the person listed below is a member of the Central Council,
Tiingit and Haida Indian Tribes of Alasks, & federally recognized wwibe.

Nume: Avens Acoveda

Tribal Errollment Number: AQD5921
This information should provide the necessary proof necded to establish verification. If you
hweanyqumims.orrequireaddiﬂonzlm{mﬁon.youmayconm:tomoﬁioemmcabovc
addrass or by calling 1-800-344-1432 ext, 7144,

Sincexely,
VALERIE M. Hit LMAN, PROGRAM COMPLIANCE MAMNAGER
4

aec
Havdns

Program Compliance Coordinator

TEL 907-8-4-1.032 www.cclhito.orng

CeTHITA 477
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CENTRAL COUNCIL
77?@:‘( and Haida Indian Tribas of Alaska
ANDREW P HOPE BUILDING

320 West Willoughby Avenue « Suite 300
Junequ, Alaska 99601-1724

August 17, 2010

TO WHOM IT MAY CONCERN-
haccurdmcewithlhehibalrecmﬂsachmalCounciLTIingitdeaidahdian'bcsof
Alsska, thishuebyoaﬁﬁummepmikmdbdow its member of the Central Council,
Tlingit and Haida Indian Tribes of Alasks, a federally recognized tribe,

Name: Douglas Chilton

Tribal Enrollment Number: 13270
This information should provide the neccssary proof needed to establish verification. If you
have any questions, or require additivnal i Ga, you may cantact our office at the above
address or by calling 1-800-344-1432 axt., 7144,

Sincerely,
VALFRIE M., HILLMAN, PROGRAM COMPLIANCE ManaGer

Program Compliance Coordinator

TLS07 Anig7 WALl org e
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CENTRAL COUNCIL

Tlingit and Haida Indian Tribes of Alaska
ANDREW B HOPE BURDING

320 West Willoughby Avenue ¢ Sulte 300
Juneau, Alaska 99801-1726

August 17, 2010

TO WHOM IT MAY CONCERN:
Mmu:ﬂsmewithmeuibdmotdlochnWCoumiLﬂingitdeﬁdalndhnTﬁbuof
Almmw:bycaﬁﬁammepﬂmlhwdbdowhambcrofmemm
Thingit and Haida !ndinnTn‘besofAlﬁh.lfedemllymgﬁzed wribe.

Mame: Tavin Chilton
Tribal Enroilment Number: 22 179
This information should provide the secessary proof needed (o establish verification. If you
have sny questions, or require additional information, you may contact our office at the above
address of by calling 1-800-144-1432 cxt., T144.

Sincerely,
VALERE M. Hit £ MAN, PROGRAM COMPLIANCE MANAGER

Program Compliance Coocdinator

TEL §07-3°4-1432 wwrw.ccthita.ei

ACTHITA 4R
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CENTRAL COUNCHL, |
ﬁ'}yv‘famf Haida Indian Trites of Alaska
ANDREW P HOPE BUILDING

320 West Willoughbwy Avenue » Sulte 300
Juneau, Alaska 99801-1726

August 17, 2010

TO WHOM IT MAY CONCERN:
In accordance with the triba records of Central Council, Tlingit and Haida Indian Tribes of
Alacks, this hereby certifies that the person listed below is & member of the Ceatral Council,
Tlingit and Haida Indion Tribes of Alaska, a federaily recognized wribe.

Name: Shauna Jenson

Tribal Enroliment Number; A0065%4
This information should provide the necessary proof needed 10 establish verificarion. IF you
have any questions, or require additional information, you may coutact aur office st the above
address or by calling 1-800-344-1432 ext., 7144,

Sincerety,

Vv M. BILLMAN, PROGRAM COMPLIANCE MANAGER
4
Gr@; ZMHWMMM\/)

Program Compliance Coordinator

T ———.

TEL 907:€ 1752 ———— =
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CENTRAL COUNGIL
ingif and Haida Indian Trites of Alaska
ANDREW R HOPE BUILDING

320 West Willoughby Avenua * Suite 300
Junaou, Alaska 99801-1726

August 17, 2010

TO WHOM [T MAY CONCERN:

In zecordance with meﬁbdm&ofcmdmmc&ﬂhgﬂandﬂddamdian'besof
Alaskn.lhisherebycmiﬁcslhnmepmonlistedbdowiumemhuofmecmal(:ouncil.
Tlingit and Haida Indian Tribes of Alaska, a federally recognized tribe.

Name: Jose Morato-Felipe

Tribal Exroilment Number: A013011

This infoanation should provide the necessary proof needed to establish verification. If you
have any quesﬁona,orrequknddiﬁonal information, you may cantact our office at the above
address of by calling 1-800-344-1432 ext, T144

Sincerely,
VALERIE M. HELMAN, PROGRAM COMPLIANCE MANAGER

Opoat handiond

ngram Compiisnce Coordinator

TEL, PO7-035-1232 www.cclhita ora
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CENTRAL COUNCIL
77?’:391'{ and Haida Indian Tribes of Alaska
ANDREW R HOPE BUILDING

320 West Willoughby Avenus « Sulte 300
Juneau, Alaska $9801-1725

August 17, 2010

TQ WHCM IT MAY CONCERN:

In sccordance with the tribal tecords of Central Council, Tlingit and Haids Indian Tribes of
Alaska, this hmbycﬂtiﬁcsﬂmthepmmlistedbelowisamembewfﬂm&nmlCouncﬂ.
Tlingit and Haids Indian Tribes of Alaska, 2 federally recognized tibe,

Name: Velentino Morato

Tribal Enrollment Number: 21677

This information should provide the neeessary proof needed to establish verification, If you
have any questions, or require additional information, you may contact our office at the sbove
address or by calling 1-800-344-1432 ext., 7144,

Sincerely,
VALERIE M, HILLMAN, PROGRAM COMPLIANCE MANAGER

+

Program Complience Coordinator

TEL 907.586-1432 - www.cothita.org TOLL FREE 800-744-1432

CATHITA 488
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CENTRAL COUNCIL
Tlingit and Haida Indian Tribes of Alaska
ANDREW P HOPE BUILDING

320 West Willoughby Avenue * Suite 300
Juneau, Alaska 99801-1724

August 18, 2010

TO WHOM IT MAY CONCERN:

MnocomqewidxmeuibalmdsoiCmmlComdLﬂhgitdeﬁdlhdimTﬁbes of
Alaska, this herchy cﬁﬁﬁumauhepmmlimdbelnwisammberofmcm Council,
Tlingit and Haida Indian Tribcs of Alnska, a federally recognized wibe.

Name: Josephine Guthris

Tribal Enroliment Number: A002009

This information should provide the necessary proof nceded to esteblish verification. If you
have any questions, or require additional information, you may contact our office at the above
sddress or by calling 1-800-344-1432 ext., T144.

Sincerely,
VALERIE M. HILLMAN, PROGRAM COMPLIANCE MANAGER

s hodan
Program Compliance Coordinator

TEL. 907-59.-1432 wwrw.ceihita.org TAHE £ EC BN 3aa 5400
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CENTRAL COUNCIL
'I'Tffyif and Haida Tndian Tribes of Alaska

ANDREW P HOPE BUILDING
320 Wast Willoughby Avenue s Suite 300
Juneau, Alaska 99801-1726

August 17, 2010

TO WHOM IT MAY CONCERN:
In accordance with the tribal records of Central Council, Tiingit and Haida Indian Tribes of

Alaska, this hereby certifies that the person listed below is 2 member of the Central Council,
Tlingit and HaidahdianTribesofAlnsh,lfe&euliymizeduibe.

Name: Jillizne Gregorioff

Tribal Enrollment Number: AGO2934
This information should provide the pecessary proof needed to establish verification. If yous
have any questions, or require additional information, you may contact aur office at the above
address or by calling 1-800-344-1432 ext., 7144,

Sincerely,
VALERIE M, HILLMAN, PROGRAM COMPLIANCE MANAGER

0000 hadnn

Program Compliance Coordinator

TEL, Q07-584-1432 www.cchhito.org
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PEARSON & HANSON
713-B Sawmili Creek Boulevard

PQ Sox 98
Sitka, Alsks 99835 oy
(‘;ODT‘T-;iS?'fth {90°7) T42-497T (tax). REC '-)
SEP .- 2 2010
n the Central Councll Thingit and Haida  THNGIT & HAIDA
Indian Tribes of Alaska Tribal Court TRIBAL COURT
Juneau, Alaska
Tribal Child Support Unit, NONOPPOSITION TO
MQTIONTO
Ex. Rel MODIFY CHILD SUPPORT ORDER
Nikeolas & Caleb,.
Minor children under the age of 18
Eveiyn N. Edenshaw, , Court Docket #: 09-CS-0015
. Petitioner
Vs
Ryne M. Calhoun, _
: Respondent TCSU Case #; (8-0282

NON-OPPOSITION TO MOTION TO MODIFY CHILD SUPPORT ORDER

COMES NOW the Respondent, by and through hig aftorney, and non-opposes the motion
filed by TCSU on August 27, 2010, Please be advised that at the hearing on the motion]
Respondent intends to argue for and present evidence supporting a finding of imputed income foy

the Petitioner. f"
218
DATED this 3] day of ﬁ'u},v A 2010,

PEARSON & HANSON LLC
Attorneys for Ryne M. Calhoun

Brian E. Hanson . ‘
Alaskd Bar No. 8505037

Non-Opposition Te Motion To Modify Child Support
Edenshaw v. Calhioun, TCSU Case #: 08-0281

Papelall
EXHIBIT 2

PAGE 1 OF 129

1JU-10-376 C1 001318

EXC. 300



	1
	2
	3



