
IN THE SUPREME COURT OF THE STATE OF ALASKA 

IT IS ORDERED: 

ORDER NO. 1242 

Amending Criminal Rules 11, 33, 
and 35. 1 to reflect 1995 
l egislat i ve c hanges. 

1 . Paragraph (c) of Criminal Rule 11 is amended to read as 

follows: 

(c) Pleas o f Gu i lty or Nol o Contendere . 

The court shall not accept a plea of guilty or 

nolo contendere from a defendant without first 

addressing the defendant personally a n d 

* * * * 

(3) informing the de fendant: 

(i) of the mandatory minimum punis hment , 

if any, and the maximum possible punishment 

provided by the statute defining the offense 

to which the plea is offered, and 

(ii) that the defendant has the right to 

plead not guilty or to persist in that plea if 

i t has already been made, or to plea d guilty; 

a nd 

(4) if the defenda nt is charge d with a 

sex offense as defined in AS 12.63.100, 

i n forming the defendant in writing of the 

r e qu irements of AS 12 . 63.010; a nd 

(5) in cases when a plea agreement has 

been accepted by a court, 

defendant: 

informing t he 
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( i ) that the defendant waives the right 

to appeal a sentence as excessive and waives 

the right to seek reduct ion of a sentence 

under Criminal Rule 35 if a plea agreement 

between t he defendant and the prosecuting 

attorney provides for a specific sentence or a 

sentence equal to or less than a specified 

maximum; and 

(ii ) that the defendant waives the right 

to appeal as excessive that portion of a 

sentence that is less than or equal to a 

minimum sentence specified in a plea agreement 

between the defendant and the prosecuting 

attorney and waives the right to seek 

reduction of a sentence under Criminal Rule 35 

to a l ength less than the length of the 

minimum sentence. 

2. Paragraph (h) of Criminal Rule 11 is amended to read as 

follows: 

(1 ) A defendant may not withdraw a plea 

of guilty or nolo contendere as a matter of 

right. A defendant may move for withdrawal of 

the plea without alleging innocence of the 

charge t o which the plea has been entered. 

( 2) Before sentencing, the trial court 

shall allow a defendant to withdraw a plea 

whenever the defendant, upon timely motion, 

proves t hat withdrawal is necessary to correct 

manifest injustice. Absent a showing that 

withdrawal is necessary to correct manifest: 

injustice, the trial court may in its 
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discretion allow the defendant to withdraw a 

plea for any fair and just reason unless the 

prosecution has been substantially prejudiced 

by reliance upon the defendant's plea. 

( 3) After i mposition of sentence, the 

withdrawal of a plea may be sought only under 

AS 12.72. A defendant reques ting post

sentence plea withdrawal must prove that 

withdrawal is necessary to correct a manifest 

injustice. 

(4) Withdrawal is necessary to correct a 

manifest injustice whenever it is demonstrated 

that: 

(A) The defendant was denied the 

effective assistance of counsel guaranteed by 

constitution, statute or rule, or 

(B) The plea was not entered or ratified 

by the defendant or a person authori zed to act 

in the defendant's behalf, or 

(C) The plea was involuntary, or was 

entered without knowledge of the c harge or 

that the sentence actually imposed could be 

imposed, or 

(D) The defendant did not receive the 

charge or sentence concessions contemplated by 

the plea agreement, and 
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(i) the prosecuting attorney failed to 

seek or opposed the concessions promised in 

the plea agreement , or 

(ii ) after being advised that the court 

no longer concurred and after being called 

upon to affirm or withdraw the plea, the 

defendant did not affirm the plea. 

(5) A plea of guilty or nolo contendere 

which i s not accepted or has been wichdrawn 

shall not be received against the defendant in 

any criminal proceeding. 

3. Criminal Rule 33 is amended to read as follows: 

(a) Grounds. The court may grant a new 

trial to a defendant if required in the 

interest of j ustice. 

(b) Subsequent Proceedings . If trial 

was by the court without a jury, the court may 

vacate the judgment if entered, take 

additional testimony and enter a new judgment. 

(cl Time for Motion. A motion for a new 

trial based on the ground of newly discovered 

evidence may be made only before or within 180 

days after final judgment, but if an appeal is 

pending the court may grant the motion only on 

remand o f the case. A motion for a new trial 

based on any other grounds shall be made 

within 5 days after verdict or finding of 

guilt, or within such further time as the 

court may fix during the 5 -day per iod. 
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4. Paragraph {a) of Criminal Rule 35.1 is amended to read as 

follows: 

Rule 35.1. Post-Conviction Procedure. 

( a ) Scope. A person who has been 

convicted of or sentenced for a crime may 

institute a proceeding for post -conviction 

relie f under AS ~2.72.010 - 12.72 . 040 if the 

person claims: 

(1) t hat the convict ion or t he sentence 

was in violat i on of the constitution of the 

United States or the constitution or laws of 

Alaska; 

( 2) that the court was wi thout 

jurisdiction to impose sentence; 

(3) that a prior conviction has been set 

aside and the prior c onviction was used as a 

statutorily required enhancement of the 

sentence imposed; 

{ 4) t hat 

material facts, 

heard, that 

there exists evidence of 

not previously presented a nd 

requires vacation of t he 

conviction or sentence in the interest of 

justice; 

( 5) that the applicant's sentence has 

expired, tha t the applicant's probation, 

parole or conditional release has been 

unlawfully revoked, o r that the applicant is 
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otherwise unlawfully h e ld in custody or other 

restraint; 

(6) that the conviction or sentence is 

otherwise subject to collateral attack upon 

any ground or alleged error heretofore 

available under any common law, statutory or 

other writ, motion, petition, proceeding , or 

remedy; 

(7) that 

(A) there has been a significant change 

in law, whether substantive or procedural, 

applied in the process leading to the 

applicant's conviction or sentence; 

(B) the change in law was not reasonably 

foreseeable by a j udge or a competent 

attorney; 

( C) it i s appropriate to retroactively 

apply the change in law because the change in 

law requires observance of procedures without 

which the likelihood of an accurate and fair 

conviction is seriously diminished; and 

(D) the failure to retroactively apply 

the change in law would result in a 

fundamental miscarriage of justice, which is 

established by demonstrating that, had the 

change in law been in effect at t he time of 

the applicant's tria l , a reasonable trier of 

fact would have a reasonable doubt as to the 

guilt of the applicant; 
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(8) that the applicant should be allowed 

to withdraw a plea of guilty or nolo 

contendere i n order to correct man ifest 

injustice as set out in Criminal Ru le ll(h); 

or 

(9) that the applicant was not afforded 

ef f ective assistance o f counsel at trial or on 

direct appeal . 

5. Paragraph (c) of Criminal Rule 35 .l is amended to read as 

follows: 

(c) Commencement of Pro ceedings - Filing 

Service . A proceeding is commenced by filing 

a n application with t he clerk at t h e court 

location where the under lying conviction is 

filed. Application forms will be furnished by 

the clerk of court. An application must be 

filed within the time limitations s e t out i n 

AS 12.72.020. The clerk s hall open a new file 

for the application, promptly bring it to the 

attention of the court and give a copy to the 

prosecuting attorney. 

6. Pa ragraph (d) of Criminal Rule 35.1 i s amended to read as 

follows: 

(d) Application Contents . The 

a p plication shall (1) i de n tify the p r oceedings 

in which the applicant was convi cted, (2 ) 

state t he date shown in the clerk's 

certificate of distribution on the judgment 

complained of, ( 3 l state the sentence 

complained of and the date of sentenc i ng, (4) 
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specifically set forth the grounds upon which 

the applicat ion is based, and (5) clearly 

state the ~elief desired. If the application 

chal l enges a Department of Corrections or 

Board o f Parole decision, the application 

shal l ( l} ~dentify the specific nature of the 

proceedings or challenged decision, (2} state 

the date of the proceedings or dec ision, ( 3} 

specifical:y set forth the facts and legal 

grounds upon which the application is based, 

and (4 } clearly state ~he relief desired . 

Facts within the personal knowledge of the 

applicant shall be set out separately from 

other allegations of facts and shall be under 

oath. Affidavits, records, or other evidence 

supporting its allegations shall be attached 

to the application or the application shall 

recite why they are not attached. The 

application shall identify all previous 

proceedings, together with the grounds therein 

asserted, taken by the applicant to secure 

relief from the conviction or sentence 

including any previous applications :or post

conviction relief. Argument, citations and 

discussion of authorities are unnecessary. 

Applications which are incomplete shall be 

returned to the applicant for completion. 

7. Paragraph (e) of Criminal Rule 35.1 is amended to read as 

follows: 

(e } Indigent Applicant. ( 1 ) If the 

applicant is indigent, filing :ees shall be 

paid under the provisions of AS 09 .19 and 
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counsel shall be appointed consistent with AS 

18.85.100 to assist the applicant. 

(2) Within 60 days of court appointment 

under (e) (1) o f this rule, c ounsel shall file 

with the court and serve on the prosecuting 

attorney 

(A) an a mended application of a notice 

that counsel wil l proceed on the grounds 

alleged in the application filed by the 

applicant; o r 

(B) a certificate that counsel 

( i) does not have a conflict of 

interest; 

(ii) has completed a review of the facts 
and law in the underlying proceeding or action 

challenged i n the application ; 

(i ii) has consulted with the applicant 

and, if appropriate , with trial counsel; and 

(iv) has dete rmined that the application 

does not allege a col orable claim for re lief. 

8. Paragraph (f) of Criminal Rule 35.l is a mended to read as 

fol lows: 

{f) Pleadings and Judgment on Pleadings. 

(1) The state shall fil e an answer or a 

motion within 45 days of service of an 
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o rig inal , amended, o r supp lemental application 

filed by counse l or by an appl icant who elects 

to proceed without counse l , or o f a notice o f 

intent ~o proceed on the original application 

under (e ) (2 ) (A) of this rule. The applicant 

shall have 30 days to file an opposition, and 

the state shall have 15 days to fil e a reply. 

The motion, opposition, and r eply may be 

supported by affidavit. At any time prior to 

entry of judgment the court may grant leave to 

wit hdraw the appl ication . The court may make 

appropriate orders for amendment of the 

applicat ion or any pleading or motion, for 

pleading over, for filing further pleadings or 

motions, o r for extending the time of the 

filing of any p leading. In considering a pro 

se application the cour t shal l cons i der 

substance and disregard defects of form, but a 

pro se applicant wi ll be held to the same 

burden of proof and persuasion as an applican t 

proceeding with counsel. If the applicat ion is 

not accompanied by the record of t he 

proceedings challenged therein, the respondent 

may file with its answer the record or 

portions thereof that are material to the 

quest ions raised i n the application. 

( 2 ) If appointed counsel has filed a 

cert ificate under (e) (2) (B) of this rule, a nd 

it appears t o the court that t he a pp licant is 

not enti t l ed to relief, the court shall 

indicate to the part~es its i ntent ion to 

permit counsel to withdraw and dismiss the 

app lication and its reasons for so doing. The 

appl icant and the prosecuting attorney s hall 
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be given an opportunity to reply to the 

proposed withdrawal and dismissal. If the 

applicant fi l es a response and the court finds 

that the application does ~ot present a 

colcrable claim, o r i f the applicant does not 

file a response, the court shall permit 

counsel to withdraw and order ':.he a pplication 

dismissed. If the court :inds that the 

application presents a colorable claim, the 

cour~ may grant leave to file an amended 

application or direct that ':.he proceedings 

o t herwise continue. 

* * * * 

9. Pa ragraph (g) of Criminal Rule 35.1 is amended to read as 

follows: 

{g) Hearing Evidence Order . The 

a pplication shall be heard in, and before any 

j udge of I the court in which the underlying 

c r iminal case is filed. An electronic 

recording of the proceeding shall be made. All 

rules and statutes applicable in civil 

proceedings, including pre-trial and discovery 

p r ocedures a re available to the par ties except 

that Alaska Rule of Civil Procedure Rule 

26 (a) {1)- ( 4) does not apply to post-conviction 

relief proceedings. The court ma y receive 

p r oof by 

testimony, 

affidavits , 

or other 

depositions, 

evidence. 

oral 

Unless 

otherwise required by statute o r constitution, 

the applicant bears the burden o f proving all 

fact.ual assertions by clear and convincing 

evidence. The court may order the applicant 
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brought before it for the hearing or allow the 

applicant to participate telephonically or by 

video confe:r-encing. If the court finds in 

favor of che applicant, it shall enter an 

appropriate 

conviction 

order with 

or sentence 

respect to the 

in the former 

proceedings, and any supplementary orders as 

to rearraignment, retrial, custody, bail, 

discharge, correction of sentence, or other 

matters that may be necessary and proper. The 

court shal: make specific findings of fact, 

and state expressly its conclusions of law, 

relating to each issue presented. The order 

made by the court is a final j udgment. 

10. Paragraph (h) of Criminal Rule 35 .1 is repealed and 

paragraph ( i) is relettered as (h): 

( h) Expedited Consideration . An 

applicant may move for expedi t ed consideration 

of the applicat ion for post - conviction relief. 

The motion must comply with Civil Rule 77(g). 

11. Sections 1 through 10 of this order are adopted for the 

sole reason that the legislature has mandated the amendments. 

11: 

12. The following note is added at the end of Criminal Rule 

Note to SCO 1242 : Criminal Rules 11 (c) 

and (h ) were amended by ch. 79 §§ 24 & 26 SLA 

1995. 

adopted 

Sect ions 1 and 2 of this order are 

for the sole reason that the 

legislature has mandated the amendments. 
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33: 

35.1: 

1 3. The f ol : owing noce i s added at the end o f Criminal Rule 

Note to SCO 1 242 : Criminal Rule 33 was 

amended by ch. 7 9 § 28 SLA 1995. Section 3 of 

this o rder is adopted for the sole reason that 

the legislature has mandated the amendment. 

1 4. The f ollowing noce i s added at t he end o f Criminal Rule 

Note to SCO 1 242 : Criminal Rule 35.1 

wa s amended by ch. 79 §§ 32-39 SLA 1995. 

Sections 4 through 10 of this order are 

adopted for the sole reason that the 

leg islature ha s mandated the amendments. 

15. The following note, which appears at the end of Criminal 

Rule 11, is amended to read as follows: 

Note to sco 1204 : Criminal Rule 11 (c) (4) was 

added by ch. 41 § 10 SLA 1994. Section 5 of 

this order is adopted for the sole reason that 

the legislature has mandated the amendments. 
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DATED: May 2, 1 996 

EFFECTIVE DATE : J uly 1 5, 1 996 

. 
J us tice Fabe 




