THE SUPREME COURT OF THE STATE OF ALASKA

ORDER NO. 157

» Amendment No. 1
Amending Rules of Criminal Procedure
and Repealing Rule 18

Order No. 157 concerning Criminal Rule 18 is amended

as follows:

IT IS ORDERED:

That the Rules of Criminal Procedure are amended to
include Rules 18.1 and 24.1. Rule 18.1 shall supersede Rule
18, and by this amendment Rule 18 is repealed.

Rules 1l8.1 and 24.1 were distributed under cover of

Order No. 157.

This amendment shall be effective Thufsday, ?ebruary .

15, 1973.
R
DATED: January3, , 1973.




THE SUPREME COURT OF THE STATE OF ALASKA

ORDER NO. 157
Amendment No. 2

IT IS ORDERED that the following District Court Rules
of Criminal Procedure be amended as set out in the rules attached
to Order No. 157:

Rule 1. Applicability of Rules - Special Provisions.

Rule 2. Appeals to the Superior Court.

Rule 3. Review of Judgment and Sentence Other Than

Appeal from Final Judgment.

These rules shall be effective Thursday, February 15, 1973.

DATED at Anchorage, Alaska, this 8th day of Febrmary, 1973.
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THE SUPREME COURT OF THE STATE OF ALASKA

ORDER NO. 157
Amendment No. 3

IT IS ORDERED that the following District Court Rules

of Criminal Procedure be amended as follows:

Rule 3 is hereby deleted.

Rule 5 is hexeby redesignated Rule 3.

The designation "Rule 5" shall be retained as follows:

"Rule 5. Deleted.”

This change shall be effective Thursday, February 15, 1873.

DATED at Anchorage, Alaska, this l4th Day of February, 1973.
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Ti... SUFREME COURT OF THE STA, - OF ALASKA

ORDER NO. 157

Rules of Criminal Procedure
Errata =~ Amendment No. 4

IT IS ORDERED:
That the following shall be inéerted on the third
line of Criminal Rule 39(b):

(1) 1If:

DATED: Marchl2, 1973.
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THE SUPREME CCURT OF THE STATE QF ALASKA

ORDER NO. 157

Amendment No. S

Rules of Criminal Procedure

Amending Rule 32(c) (1) .

By direction of the court, It Is ORDERED:

The words "When directed by the court” shall be

deleted from line one,

probation.”

EFFECTIVE DATE: July 1, 1974.

Dated March 5, 1974
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second sentence, which shall read:
“The probation service shall make a pre-sentence investigation

and report before the court imposes sentence or grants
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PART II. ‘PRELIMINARY ?ROCEEDINGS
Rule 3. The Complaint.

{a} The complaint is a written statement of the essential facts
constituting the offense charged. It shall be made upon oath
before any judge or magistrate, except that complaints for traffic
violations or for misdemeanors where the arrest has been made without
the necessity of anarrant méy be §i§ned befére any person authorized
by law to administer oaths. | '

(b} A copy of the complaint shall be served upon the defendant

at the time of service of the summons, and whenever practicable,

upon execution of the warrant.

Criminal Rule 3
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Rule 4. Warrant or Summons Upon Complaint.
(a) 1Issuance.

(1) Probable Cause. A warrant or summons snail be issuéd
by a judge or magistrate only if i£ appears frcm the complaint, or
from an affidavit or affideavits £iled with the complaint, that there
is probable cause to believe that an offense has been committed and
that ﬁhe defendant nas committed it.

(2) Summons. A summons shall be issued in all cases unless
the judge or magistrate has reason to believe that the defendant
will not appear in response to a summons. In any case in which
it is lawful for an officer to arrest a person without a warrant,
he méy give such person a summons instead of arresting him.

(3) Feailure of Defendant to Aépear After Summons. If a
defendant who has been duly summoned fails to appear or ii there
is reasonable cause to believe that he will fail to appear, a warrant
of arrest shall issue. If a defendant corporation fails to appear
after having been duly summoned, a plea of not guilty shall be
entered by the court if the court is empowered to try the offense
for wﬁicﬁ the sﬁmmons was ‘issued and the court may proceed>to tria
and judgment without further process. If the court is not so
empowered it shall proceed as though the defendant has appeared.

-(4) additional Warranfs or Summonses. More than one
warrant or éummons may issue on the szme complaint.

(b) Form and Contents..

(1) warrant. The warrant shall be signed by the magistrate,
and shall contain the name of the defendant or, if his name is
unknown, any namc or description by which the defendant can be
identified with reascnable ceftainty, and shall describe the offense
.charged in the complaint. The warrant shall be directed to any
peace officer or other person authorized by law to execute the warrant

and shall command that the defendant be arrested an

o1}

brcught before

the nearest available magistrate without unnecessary delay. The

Criminal Rule 4
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magistrate shall endorse the aﬁount of bail upon the warrant.

(2} Summons. The summons shall be in the same form as the
warrant, except that it shall summon the defendant to appear before
a magistrate at the time and place stated therein, and shall inform
the defendant that if he fails to appear a warrant will issue for
nis arrest.

{(c) Execution or Service and Return.

{1) By Whom. The warrant shall $e executed by any peace
officer or other officer authorized by law. The summons may be
served by any peace officer or by any other person authorized to
serve a summons in a civil action.

{(2) Territorial Lihits. The warrant may be executed or the
summbns may be served at any place within the jurisdiction of the
state of Alaska. o

(3) Manner. The warrant shall be executed by the érrest
of the defendant. The officer need not have the warrant in his
possession at the time of the arrest, but upon request he shall show
the warrant to the dgfendant as soon as possible. If the officer
does not have the warrant in his possassion at the time of the
arrest, he shall then inform the defendant of the offense charged
and of the fact that a warrant has been issued. The summons shall
pe served upen the defendant by delivering a copy t¢ him personally,
or by leaving it at his dwelling house or usual place of abode with
some person of suitable age and discretion then residing therein or
in any other manner provided for service of process in civil actions.

(4) Return. The officer executing the warrant shall make
return thereof to the magistrate or othér officer before whom the
defendant is brought pursuant to Rule 5. At the reguest of the

.prosecuting attorney any unexecuted warrant shall be returned to
the magistrate by whom it was issued and shall be cancellgd by him.
On or before the return day, the person upoﬁ whom the summons has
been served shall make return thereof to the magistrate before whom

the summons is returnable. At any time while the complaint is pending

Criminal Rule 4
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and upon the request of the prosecuting attorney, any unexecuted
and uncancelled warrant or unserved original or duplicate summcns

shall be re-executed or re-served.

Criminai Rule 4
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‘Rule 5. Proceedings Before the Judge or Magistrate.
{a) BAppearance Before Judge or Magistrate.

{1) The person arrested must in all cases be taken before
the nearest available judge or magistrate without unnecessary delay.
Unnecessary delay within the meaning of this'section (a} is defined
as a period not to exceed twenty-four hours after arrest, including
Sunda§s and holidays. . .

(2) 1f

(i)) the judge or magistrate commits the axrésted
person to jail for a purpose other than to serve a sentence, and
. (ii) the jail is situated in a different community

from the place where the judge or magistrate committed the arrested

person to jail,

then ;he arrested person shall be taken before a judge or magistrate
in the community where the jail is located within twenty~four hours
of his detention in that jail
(i) in order for his bail to be reviewed, and
- (ii) in order to deteimine if he is repfeséntéd
by counsel, and v
T T O {i1Y  in order for the counsel to be appointed, “1f "~ T
appropriate.
{3) The responsibility for ensuring that the arrested person
is taken before a judgé or magistrate as specified in subsection (2) -
of this section (a) shall be borne equally by
(i} municipal police officérs and municipal jail
peréonnel, énd by
{ii) state troopers, state jail personnel, and all

other peace officers.

No distinction shall be drawn between cases in which arrest was made
. pursuant to a warrant and cases in which arrest was made without
a warrant.

Criminal Rule 5
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(4) wWhenever the person arrested is taken for examination
before a judge or magistiate other than the one who issued the warrant,
- the complaint and-any other statemeht or deposition on which the
warrant was granted must be furnished to the defendant and must be
communicated to the judge or magistrate before whom the pérson
arrestéa appears.
(5) Whenever a person arrested without a warrahf is
~brought before a judge or magistrate, a complaint shall be filed
forthwith. ”
(6) Judges and magistrates_shall be available at all times
to receive bail, and each judge and magistrate individually shall
have authority to delegate this duty to the person admitting the
defendant to jail, or to such other person as shall in the determina-
tion of a judge or magistrate be qualified for this purpose.

(b} Rights of Prisoner to Communicate with Attorney or Other Person.
Immediately after his arrest, the prisoner shall have the right forth-
with to telephone or otherwise to communicate with both his
attoiney and any relative.or friend. Any attorney at. law entitled
to practice- in the courts of Aléska; at the request‘of eiéher the
'prisoner of any relative or friend of the prisoner, shall have'£he
right forthwith to visit the prisoner in private.

(c). Statement by Judge or Magistrate - Right to Counsel - Bail.
The judge or magistraté . |

(1) shall inform the defendant of the complaint against him
and of any'affidavit filed therewith, and
(2) shall require that a copy of the'complaint and of any
affidavit filed therewith be delivered to the defendant if this has
not already been done, and
(3) shall inform the defendant
(i) of his right to retain counsel, and
(ii) 6f his right to reguest the assignment of counsel

if he is unable to obtain counsel, and

Criminal Rule 5
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(1ii) of nhis right to have a preliminary examination, and
(&) shall-inform the defendant that he is not reguired o
make a statement and that any statement made may be used against him.
The judge or magistrate shall allow the defendant reasonable time and
opportunity to consult counsel and shall admit the defendant to bail
as pfovided by law and by these rules.

(d) Misdemeanoré. If the charge against the defendant is a
misdemeanor the judge or magistrate shall proceed in accordance with
Rule 1 of the District Court Rules of Criminal Procedure.

(e} Felonies. If the charge against‘fhe defendant is a felony,
the defendant shall not be called upon to plead, but shall bé given
reasonéble time'and opportunity to consult counsel. The judge or
magistrate shall proceed as follows:

(1) Initial Determination of Probable Cause.
() If the defendant was arrested without a warrant,
the judge or magistrate at the first appearance shall determine
' {aa) from the complaint, or
{bb) from an affidaQit or affidavits filed with
the complaint, or
{(cc) from an oral statement under oath of the
arresting officer or éther person théh is taken downvby the judge

or magistrate, or recorded,

whether the arrest was made with probable cause to believe that an
offense hac heen committed and that the défendant had committed it.
fii} In the absence of a showing of such probable
_cause, the judge or magistrate shall discharge the arrested person.
(21 Right to Preliminary Examination.
(i) The judge or magistrate shall inform the defendant
of his right to a preliminary examination. A defendant is entitled

to a preliminary examination if he is chargeé'with a felonv for which

Criminal Rule 5
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lie has not been indicted, unleoss
{aa) he waives the preliminarv examination, or
(bb) an information has been filed against him
with his consent in the superior-court.

{ii} If the defendant after having had the opportunity
to consult with counsel walves preliminary examination, the judge or
magistrate shall forthwith hold him to answar‘in the superior court.

(iiif If the defendant does not Qaive preliminary
exaﬁiﬁatibn, the judge or magistrate shall schedule a pteliminary
examination. Such examination shall be held within a reasonable
time, but in no event later than

(aa)‘ 10 days following the initial appearancé,
if the defendant is in custody, or,
{bb} 20 days following the initial appearance, ié

the defendant is not in custody.

With the consent of the defendant and upon a sho@ing of good cause,
taking into account the public interest in prompt disposition of
~criminal cases, the judge orvmagistraté may extend the time limits
specified in this subsection one or more iimes. In the absence of
consent by the defendant, the judge or magistrate may extend these
time limits only upon a showing that extraordinary circumstances exist

and that deiay is indispensable to the interests of justice.

Rule 5.1 Preiiminary Examination.

(a) Représentation by Counsel. The defendant is entitled to be
represeﬁtedyby counsel. If the defendant cannot secure counsel, counsel
shall be appointed for him.

{b) Order of Proof - Witnesses Called by the State. The state shall
first present the evidence in support-of its case. All witnesses
called by the state shall be examined in the presemnce of the defendant .
and may be cross-examined by him or by nis counsel.

(¢} Witnesses Callgd by the Defendant. The defendant may prodﬁce
and examine witnesses on his own benhalf. All witnesses includiﬁg
the defendant should ne make himself nis Awn witness, may be cross-—

Criminal Rule 5
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examined. The production of witnesses shall be governed by Rule 17

so far as it is applicable.

{d) Evidence. At the preliminary examination, the admissibility
of evidence other than written reports of experts shall be governed
by Criminal Rule 26. Rulings pertaining to the a&ﬁissibility of
evidence shall not be binding upon any subsequent 3judicial proceeding.

{(e) Record. The proceedings shall.be electronicallf recorded.

{(f) Exclusion of Witnesses, "At the request of either party,
the judge or magistrate shall exclﬁde from the courtroom any witness
of an adverse party, if at the time of the requeét the witness is not
under examination. o

(g) »Discngrge of the Defendant. If from the évidénce, it appears

that

(1) there is no probable cause to believe that an offense
has Seen committed, or

{2) if.there‘is probable cause to béliéve that an offense
has been cbmmitted; but no §rabable cause to believe that defendant

committed the offense, then

the judée or magistrate shall dismiss the complaint and discharge

the defendant. The discharge of the defendant shall not preclude

the state from';nstituting a sﬁbsequent prosecution for the same offense.

{h} Conmitment of Defendant. If from the evidence it appears

‘that there 1s probable cause to bel;eve that an offense has been

commxtted and that the defendant commmtted it, the judge or magistrate
shall enter an order holding the defendant to answer to the charge

and commiﬁting him to proper cﬁstodyQ The judge ox magistrate shall
admié the defendant to bail as provided by law and by these rules.

(i} Records. When a judge or magistrate has held a defendant to

" answer, he shall transmit to the c¢lerk of the superior court of the

judicial district in which the offense is triable all papers in the

proceedings, any bail taken by him, and all exhibits introduced at

the examination.

Criminal Rule 5
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{3} counsel for Complaining Witness - Counsel for Prosecution.
A éomplaining witness may be represented by counsel at every stage

of the preliminary hearing. The attorney general or some attorney

authorized to act for him may appear on behalf of the State of

Alaska and control the conduct of the prosecution.

Criminal Rule 5
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THE SUPREME COURT OF THE STATE OF ALASKA

" ORDER NO. 157

Amending Rules of Criminal Procedure

IT IS CRDERED that the following Rules of Criminal

Procedure be amended to read as set out in the attached rules:
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Rule
Rule
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Rule
Rule
Rule
Rule

Rule
Rule
Rule
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Rule
Rule
Rule
Rule
Rule
Rule
Rule
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10.
11.
12.

15.
1s.
17.
26.
27.
32.
32.1.
32.2.
37.
38.
39.
40.
41.
43.
56.

The Complaint. -

Warrant or Summcns Upon Complaint.
Proceedings Before the Judge. or Magistrate.
Prellmlqary Examination.

The Grand Jury.

Arraignment.

Pleas.

Pleadings and Motions Before Trial -
Defenses and Objections.
Depositions.

Discovery.

Subpoena.

Evidence.

Proceedings Upon Trial - Managemert of Juries,.
Sentence and Judgment.

Appeal From Conviction.

Sentence Appeal.

Search and Seizure.

Presence of the Defendant.
Eppointment of Counsel.

Time.

Bail.

Dismissal.

Definitions.

These rules shall be effective Thursday, February 15, 1973..

DATED:

at Anchorage, Alaska, this 22nd day of January,
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Rule 6. The Grand Jury.

{a) By Whom Convened. The presiding superior court judge of
the judicial district encompassing the site as specified in section (b)
shall convene the grand jury.

(b) Where Grand Juries Shall Be Convened:> In order to investigate
crimes, the grand jury shall be conVened at a place which shall be
determined as follows:

(1} Designated Sites.

| 7i) If the offense was committed within election
aistricts 1, 2, or 3, then the grand jury shall be convened at either
Ketchikan or Sitka, Alaska. ‘ ’

(ii) 1If the offense was committed within election-'
districts 4 or 5, then the grand jury shall be convened at Juneau,
Alaska.

{(iii) If the offense was committed within election
distxicts 7 or 8, then the grand jury shall be convened at Anchorage,
Alaska; ,

{iv} If the offense was committed within election
tdistricﬁs 6, 9,.10 of 11, ﬁhéh the gfahd'jury shéll be'éohﬁened
at either Kenai or Kodiak, Alaska.

| (?) I1f the offense was committed within election
districts 12 or 13, then the grand jury shall be convened at XKodiak,’
Alaska.

{vi) .If the offense was committed within election‘
distriects 15 or 17, then the grand jury shall be convengd at either
Nome or Fairbanks, Alaska.

(vii) If the offense was committed within election

1district 16, then the grand jury shall be convened at fairbanks, Alaska.
{viii) If the offense was committed within election .
districts 14, 18 or 19, then the grand jury shall be convened at

either Nome or Anchorage, Alaska.

Criminal Rule 6
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For the purposes of tnis rule, clection districts shall be those
set forth in the official reapportionment map of the State of
Alaska.

{2) Spécial Sites. The presiding judge of a judicial district
shall be empowered to call a special grand iury to be convened at
a site other than the site designated in the preceding subseétion,
if the presiding judge determines that the designation of a special
site is necessary in the interest of justice.

{¢c) Selection of Grand Jurors. The jurors selected for se}vice
Aon-a grand jury shall have the qualifications and shall he drawm ané
selected as set f;rth by law, with the additioﬁal provisions:

(1) jurofs who serve on the grand jury shall be selected
from the population within a fifty—miie radius of the place where
the grand jury is convened, and .

(2) the presiding judge of the superior court may with the

A appro&al of the administrative director select grand jurors at large
from the judicial district in which the crime occurred.

(d} summoning Grand #uries._ At least once each yéar the presiding

'jud§e~of‘the supériér'céurtAin each’jﬁdicial district shall Qrdai one
or more grand juries to be summoned at such times as the public interest
reéuires. The‘court shall direct that a sufficient number of legally

_gualified persons.be summoned to meet this -reguirement. - Any qualified

member of the grana jury panel not designated to serve as a member of
the grand jury may be placed on the petit jury panei{
(e} ©Oath. The following ocath shall be administered by the clerk
of the superior court to the persons selected for grand jury dutv:
"fou and each of you as members of this grand jury for
the State of Alaska, do solemnly swear that you will dili-
gently inguire and true preseﬁtment make of all such matters
as shall be given to you for consideration, or shall other-
wise.come to your knowledge in connection with your present

service; that you will preserve the secrecy

Criminal Rule 6
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reguired by law as to all proceedings had beiore you:

that you will present no one through envy, hatred or

malice, or leave any one unpresented through fear,

affection, gain, reward, or hope thereof; but that

you will present all things truly and impartially as

they shall come to your knowledge according to the best

of your understanding, so help you God.”

{f). Obijections to Grand‘Jury and to Grand Jurors.

(1) Challenges. The prosecuting attorney or a defendant
who has been held to answer to a complaint charging an indictable
offenée may challenge the -array of jurors on the ground that the
grand jury was not selected, drawn or summoned in accordance with
law, and may challenge an individual juror on the ground that the
juror is not legally gualified. Challenges shall be made before
the administration of the oath to the jurors énd shall be tried by
the presiding judge summoning the grand jury.

©{2) Motion to Dismiss. A motion to dismiss the indictment

may be based upon objectiohs to the array or the lack of legal
QUaiifiéatiéﬁ of an‘individual juroi,'if not previously determined -
upon challenge. An indictment shall not be dismissed upon the

gréund that one or more members of the grand jury weré not legally
qualified if it appears from the record kept pursuant to section

(3 éf this rule that a majority of the total number of grand jurors,
‘after deducting the number not legally gqualified, concurred in
finding the indictment.

{g) Foreman and Deputy Foreman. The presiding judge shall appoint
one of the jurors to be foreman and another to be deputy foreman.
The foreman shall have poﬁer to administer oaths and affirmations

-and shall sign all indictments. He or another juror designated by
him shall kéep a record of the numSer of jurors concurring in the

finding of every indictment and shall file the record with the clerk
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of the court, but the record shall not be made pudblic except on order
of the presiding judge. During the absence oi the Zoreman, the deputy
foreman shall act as foreman.

(n} Charge of the Court. When the grand jury is formed, the
court shall charge the jury with written inétfuctioas, which the court
deems proper, concerning the powers and duties of the grand jury.

(iflgPséparing Indictments and Presentments. The prosecuting
attorney Shéll:prgpare all indictments and presentments for the grand
jury, and éﬁall attend their sittings to advise them of their duties
Vand to examine witnesses in their presence.

{3} Record of Proceedings. All proceedings before the grand jury,
including the testimony of witnesses and any statements made by the
prosecuting attorney or by any of the jurors, shall be electronically
recorded.

{k) Who May Be Present. The prosecuting attorney, the witness
under examination, interpreters when needed, and a deputy clerk of
the court for ‘the purpose of recording the proceedings may be present
whilg the grand jury is in session. o persons other. than the jurors
’shall'be present while the graﬁd-juri is deliberating or voting. '

(l) Secrecy of Proceedings and'Disclcsure. Disclosure of matters
occurring before the grand jury,ofher than its deliberations and
the vote of any jutorrmai‘be made to the prosecuting attorney for use
in the pérformance of his cduties. Otherwise a juror, attorney,
interpreter, deputy clerk of the court or stenographer may disclose
matters occurring before the grand jury only when so directed by the
court preliminary to or in éonnection with a judicial proceeding.

No obligatiéﬁ of secrecy may be imposed upon any person except in
_aCCordance with this rule. The court may direct that an indictment
shall be kept secret until the defencant is in custody or has given
bail, and in that event the clerk shall seal the indictment and no
person shall disclose the finding of the indictment except when
necessary £for the issuance and execution of & warrant or summons.

Criminal Rule 6
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() Availability of Grand Jury Record to Defendant. Upon reguest,
a defendant shall be entitled to listen to the electronic recording
of the grand jury éroceedings and inspect all exhibits presented to
the grand jury. Upon further reguest he may obtain a transcript of
such pfoceedings and copies of such exhibitsi The trial of the case
shall not be delayed because of the failu:e.of a defendant to request
the transcript.

(n) PFinding and Return of Indictment. An indictment may be found
only upon the concurrence of a majority of the total number-of jurors.
1f the'defendant has been held to answer and a majority of jurors do
not concur in finding "a true bill", the indictment shall be endorsed
"not a true bill" and signed by the foreman. Whenever an indictment
is found, it shall be endorsed "a true bill" and. signed by the foreman.
such indictments, whichever way endorsed, shall be presented in open
court and filed with the clerk where tiney shall remain public records.

"1f the defendant has not been held to answer and a majority of the
jurors do not concur in finding an indictment, the indictment and
the minutes of tﬁe evidence in relation thereto shall be destroyed
by thé grand jury.‘ ' : ' I L .

(0)’ Presentment. V v

| (1) Whenever there is doubt from the evidence presented

(i) whether the facts constitute a crime, or
(ii) whether a defendant is subject to prosecution by

reason of either a lapse of time or a former acquittal or conviction, then

the grand jury by a concurrence of at least fiye rembers may make a
presentment of the facts of the case to the court with a reguest for
-instructions on the law,
. (2) The presentment shall be made by the foreman in the
presence of the grand jury.

(3) The presentment shall not mention the names of individuals.
The presentment shall not be filed with the court, nor shail it be

e by the court bevond the time that the grand jury is discharged.
P Y Jury g
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(4) When the presentment is made the court shall give such
instructiocns on the law as it considers necessary.

(p) Defense Witnesses. Although the grand jﬁry has no duty
to hear evidence on the behalf of the defendant, it may do so.

(g) Sufficiency of Evidence. When the grand jury has reason to
believe that other available evidence will explain away the charge,
it shall order such evidence to be produced and for that purpose may
require the prosecuting attorney to subpoena witnesses. An indictment
shali not be found nor a.presentment made upon the statement of a
grand juror unless such grand juror is sworn and examined as a witness.
The grand jury shall find an indictment when all the ev;dence taken
together, if unexplained or uncontradicted, would warrant a conviction
of the defendant.

(r) .Admissibility of Evidence. Evidence which would be legally
admissible at trial shall be admissible before the grand jury.

In appropriate cases, however, witnesses may be presented to summarize
admissible evidence if the admissible evidence will be available at
trial. Hearsay evidence shall not be presented to the grand jury

) aﬁsent-¢ompellin§ justificétion'fof its iﬁtrddu@tion. If héarsay
evidence is presented to the grand jury, the reasons for its use shall
be étated on the record.

(s) Discharge and Excuse. A grand jury shall serve until
discharged by therpresiding superior court judge of the judicial
district but no grand jury may serve more than 5 months, unless for
good cause such period is extended. The tenure and powers.of a grand
jury are not affected by the beginning or expiration of a term of
court. Af any time for cause shown the presiding judge may excuse
a juror either temporarily or permanently, and in the 1atte¥ event
gaid judge may impanel another person in place of the juror excused.

(t) Delegation of Duties. Whenever a superior court is sitting
other than where the presiding judge is sitting, the ?residing'judge

may delegate his duties under this rule to another superior court judge.
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PART 1IV.- ARRAIGNMENT AND PREPARATION FOR TRIAL
Rule 10. Arraignment.

(a) Generally. Arraignment shall be conducted in open court
and shall consisf of reading the indictment or information to the
defendant or stating to him the substance of the charge and calling
on him to plead thereto. ‘He shall be given a cbpy of the indictment
or information before he is called upon to plead.

(b) Defendant's Name.

(1) When the deféndant is arraigned he shail be informed
of the name which appears in the indictment or information.

(2) Theidefendant shall then be éiven the opportunity to
declare his true name.

.(i) If the defendant states that another name is

his true name, the court shall direct entry tﬁereof to be made in
the record. Subsequent proceedings on the indictment or information
shall be had against the deféndant by both the declaredltrue name
and the name whiéh appears on the indictment of information.

'V(ii), If the déﬁendantvdeclares no.other name to be his
true name, the case against the defendﬁﬁt shall proceed under the
name which appears in the in@ictment or information.

(c) Peremptory Disqualification of the Judge. At the arraignment
any defendant who has waived counsel; shall bé advised that he may
peremptorily disqualify the judge to whom his case has been éssigned
.fof grial on the grounds that he bglieves he cannot obtain a fair

and impartial trial before that judge.
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Rule 11. Pleas.

{a) Alternatives. A defendant may plead not guilty, guilty or

nolo contendere. If a defendant refuses to plead, stands nute,

or if a defendant corporation fails to appear, the court shall enter
a plea of not guilty. N

(b) .Extension of Time for Pleading. If the defendant reéuests
an extension of time for enteriﬁglhis ?lea,'then the>court_shall
allow the defendant until the next day following the arraignment, or
until such further time as the court cénsiders reasonable, to plead

to the indictment or information.

(c) Pleas of Guilty or Nolo Contendere. Thé court shall not accept a

pleé of guilty or nolo contendere froﬁ a defendant without first addfess;
ing the defendant personally and » '

{1) determining that he understands the nature of the charge;
and | | )

(2) informing him that by his plea of guilty or gggé
contendere he waives his right to trial by jury or trial by a judge
and the right to be confronted with the witnésses agaihét hiﬁ; and

(3) * informing him: ' . ’

(i) of the mandatory minimum punishment, if any, and
the maximum gossible punishment provided by the statute defining the
offense to which the plea is offerea, and

’ {(ii) that the defendant has the right to plead nét
"guilty or to persist in that plea if it has alteady been made, or to
plead guilty.

(d) Insuring That the Plea is Voluntary. The court shall not

accept arpléa of guilty or nolo contendere without first, by
‘addressing the defendant personally in open court, determining that
the plea is voluntary and not-the result of force or threats or of
promises apart from a plea agreement. The court shall also inguire

of the prosecuting attorney, defense counsel and the defendant himgelf
ﬁo determine whether the defendant's willingness to plead guilty or
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nolo contendere results from prior disgqssions between tﬁe attorney
for the state and-the defendant or his attorney.

{e} Plea Agreement Procedure.

{1) In General. The attorney for the state and the attorney
for the defendant may engage in discussions with a view toward
reaching an agreement that, upon the entering of a plea of guilty

or nolo contendere to a charged~bffensé or to a'lesservor related

offense, the attorney for the state wil} move for dismissal of
other charées, or will recommend or not oppose the imposition.of a
particular sentence, or will do both. '

(2} - Notice of .Such Agreement. If the parties reach a pleavagree~
ment whereby a plea of guilty or nolo contendere will be entered hv the
defendant in the expectation that a specific sentence will be'imposea or
other cﬁarges before the court will be dismissed, tHeén the court shall
require the disclosure of the aqréement in oven court at the time
the plea is offered. 6nce the‘agreement has been disclosed the court
may accept or reject the agreement, or hay defer its decision to
accept or reject the agreement until receipt of a presentence report.

(3 Accepténce of Plea. If the court acceéﬁs the plea

agreement, the court shall inform the defendant that the judgment
and sentence will'embody either the disposition provided for in the
.plea agreement or another disposition more favorable to ﬁhe defendaht.

(4} Rejection of Plea. If the cour£ rejects the plea agree-
ment, the court shall inform the parties-df this fact and advise the
defendant personally in open court that the court is not bound by
the plea agreement. fﬁe court shall then afford the defendant the

opportunity to withdraw his plea, and advise the defendant that if

_ne persists in his plea of guilty or nolo céntendere, the disposition
of the case may be less favorable to the defendant than that
contemplated by thé plea agreement. V

(5) fime of Plea Agreement Procedure. Except for good cause
shown, notification to the court.of the existence of a pleé agreement
shall be given at the_arraignment or at such other time, prior to
trial, as may be fixed by the court.
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{(6) Inadmissibility of Plea Discussions in Other Proceedings.
Neither the plea discussion nor any resulting agreement, plea, or
judgment shall be admissible against the defendant in aﬁy criminal
or ¢ivil action or administrative proceeding if:

{1} a plea discussion does not result in a plea of
guilty, or
(ii) a piea of guilty is not accepted or is withdrawn,
or - o
(1ii) judgment on a plea of“guilty is reversed on direct

or collateral review.

(£) Determining the Accuracy of Plea. The court shall not enter
a judgment upon a plea of guilty withoﬁt~fi;§t being satisfied that
there ié a reasonable basis for the plea.

(g} Record. An elécﬁranic recording shall be made of the entire
proéeedingé except that no recording need be made of pléas to mis-

demeanors for which the maximum possible penalty is a fine.
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Rule 12. Pleadings‘and Motions Before Trial - Defenses and Objections.
(a) Pleadings and Motions. Pleadings in criminal proceedings shall
be the complaint, the indictment and the information, and the pleas of

not guilty, guilty and polo contendere. All other pleas, demurrers

and motions to guash are abolished, and defenses and objections
raised before trial which heretofore could have been raised by one
or more of them shall be raised iny by motion to dismiss or to
grant appropriate relief, as provided in these rules.
(b} Pre-trial Motions. Any.defenée, 6bjection, or request théh
is capable of determination without the trial of the general issuer
‘may be raised before trial by motion. Any or all of the following
shall be raised prior to trial: '
(1) Defenses and objections based on defects in the insti-
tution of the prosecution; A
{2} Defenses and objections based on defects in the indictment
or information'(other than a failure to show jurisdiction in the court
or to charge an offensé, which objections shall be noticed by the
court at any time duringvpendency of the proceeding};
" {3) Motions to sﬁppréss evidence on th;Aéfoundvthat it was
illegaily obtained;
{4) Reguests for a severance of charges or defendants under
Rule 14. |
(¢} Motion Date. At the time of the arraignment or as goon thére—
after as practicable, the court shall set a time for the making of
pre—tfial mctions.b In the evenﬁ that additional time is required for
hearing the pre-trial motions, the remaining motions shall be processed
during the omnibus hearing in accordance with Rule 16(f£)(2) (iii). .
(d) Ruling on Motion. A motién made before trial shall be
determined befoge trial unless the court orders that it be deferred
fbr determination at the trial of the general issue.
{e) Effect of Failure to Raise Defenses or Objections. Failure

by the defendant to raise defenses or objections or to make requests
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Rule 15. Depositions.

(a) When Taken. Upon order of the court for good cause shown,
the testimony of.a prospective wiﬁness'may be taken by either party
for discovery upon notice and after the deposing party has disclosed
all statements, exﬁibits, and witness listswrequired by Rule 16.

Any designated book, paper, document, record, recording, or other
material not priviieged may be'subﬁoenaed at the same time and place
of the taking of the deposition. If a witness is committed for
failure to give bail or appear to testify at a trial or hearing, the
court on written motion of the witness and upon notice to the

parties may direct that his deposition be taken. After the d;position
has been subscribed the court may discharge the Qitness. In consider-
ing a request for the taking of depositions, the court shall grant
such motion only if the taking of such deposition will not cause
unreasongble delay in the trial of the action. .

(b} Notice of Taking. The party at whose instance a deposition
is to be taken shall give-to every other party reasonable written
notice of the time and place for taking the deposition. Thé notice
shall state the name and address of each persén to be examined. On
motion of a party upon whom the notice is served, the court for cause
shown may extend or shorten the time.

(¢) How Taken. Subject to such additional conditions as the court
shall provide and except as otherwise provided in these rules a .
deposition sha;lvbe taken and filed in the manner provided in Civil
rules 26, 28, 29, 30, 31 andv32. In no event shall a deposition be
taken of a party defendant without his consent. 7

(d) Use.. At the trial or upon any hearing, a part or all of a
deposition, so far as otherwise admissible under the rules of
evidence, may be used by stipulation of the parties or if tﬁe witness
is unavailable, as defined in section (e) of this rule, or if the
witness gives testimony at the trial or hearing inconsistent with
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his deposition. If only a part of a deposition is offered in
evidence by a parﬁy, an adverse party may regquire him to offer all
of it which is relevant to the part offered and any party may offer
other parts. 7 -

(e} Unavailability. A witness is "unavailable" when he is:

(1} Exempted by ruling of the judge 6n'the~ground of
privilege frdm test;fying conderﬁing the‘gﬁbjéct ﬁatter of his
statement; or |

(2) Persistent in refusing to testifj deépite an order of

" the judQe to do so; or

{3) Unable to be pre;ent or to testify at the hearing because
of death or then existing physical or mental illness of infirmity; or

(4) Absent from the hearing and beyond the jurisdiction of
the court to compel appearance and the proponent ofAhis‘statement
has exercised reascnable diligence but has been unable to procure
his attendance. /

(f) Objections to Admissibility. Objections to receiving in
evid¢n¢e a deposition or part'thereof, may be made as providéd in
civil actions. |

(g) Deposition by Agreement Not Precluded. Nothing in this rule
shall preclude thg taking of ‘a de?osition, orally or upon‘written
questions, or the use of a deposition,'by agfeement'of thé parties
with the consent of the couit.

{(h) Joint Defendants. Where persons are jointiy tried, the
court for gcod cause shown may refuse to permit the use at they

trial of a deposition taken at the instance of a defendant over the

objection of any other defendant.
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Rulec 16. Discuvery.

{a) Scope of Discovery. In order to provide adequate information
for informed pleas, expedite trial, minimize surprise, afford opportu-
nity for effective cross-examination, and meet the requirements of
due process, discovery prior to trial should be as full and free as
possible consistent with protection of persons, effective law enforce-
ment, ana the adversary system. 4

(b} Disclosure to the Accused,

(1) Information Within Possession or Control of Frosecuting
Attornéy. Except as is otherwise provided as to matters not subject
to disclosure and protective orders, the prosecuting attorney shall
disclose the following information within his possession or control
to defense counsel and make available for inspectiog and copying:

(i) The names and addresses of persons known by the
government td have knowledge of relevant facts and their written or
recorded statements or summaries of statements;

(ii) Any written or recorded statements and summaries
of s;atements and the substance of any oral statements made by the
accused;

(iii) Any written or recorded statements and summaries
of statements and the substance of any oral statements made by a
co~defendant; » | |
‘ (iv) Any reports or statements of experts, made in
connection with the particular case, inéludiﬁg results of physical
or mental examinations and of scientific tests, experiments or
comparisons;

fv} Any books, papers, documents, photographs or
tangible objects, which the prosecuting attorney intends to use in
the hearing or trial which were obtained from or belong to the accused;
and ‘

(vi)y Any record of prior criminal convictions of the

defendant and of persons whom the prosecuting attorney intends to
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call asz witnesses at the hearing or trial.
(2) Information Provided by Informant - Electronic Surveillance.

The prosecuting attorney shall inform defense counsel:

{i) of any relevant material or information reiating
to the guilt or innocence of the defendant which has been provided by
an informant, and ’

{ii} of any eiectronic éurveillance, including wiretapping,
of

{aa) conversations to'which the accused or his

attorney was a party,

{bb} the premises of the accused or his attorney.

{3) Information Tending £o Negate Guilt or Reduce Punishment.
The prosecuting attorney shall disclose to defense counsel any material
or information within his possession or control which tends to negate
the guilt of the accused as to the offense or would tend to redﬁce
his punishment therefor.

’ (4) InfofmationVWithin Po§§é§si0n dr Contrbl of Other Membefs
of Prosecuting Atto;ney‘s staff. The prosecuting attorney's obligations
extend to material and information in the poséession or control of
(i} members of'h;s staff, and
{(ii} ény others who have patticipated in the invegtigation
or evaluation of the case and who either regularly report or with
reference to the particular case have reported to his office.

(5) Availability of Information to Defense éounsel. wWhenever
defense counsel designates and requests production of material or informa-
tion which would be discoverable if in the possession or control of

‘the prosecuting attorney, the prosecuting attorney shall use diligent
good faith efforts to make such matérial avgilable'to defense counsel.
If the prosecuting attorney is unsuccessful and such material is

subject to the jurisdiction of the court, the court shall issue suitable
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subpoanan ar ariders tey cate auch materjal Lo b made available to
defense counsel.
(6) Information Regarding Searches and Seizures - Statements
From the Accused - Relationship of Witnesses to Prosecuting Attorney.
Except as otherwise provided the prosecuting attorney shall, upon
request of defense counsel, disclose and permit inspection, testing,
copying and photographing of any relevantl matefial and information
regarding:
(1) Specified searches and seizures;
(ii) The acquisition of specified statements from the
accused; and
{(iii) The relationship, if any, of specified witnesses
to the prosecuting atithority.

{7) Other Information. Upon a reasonable request showing
materiality to ihe preparation of the defense, the court in its
diécretion may reguire disclosure to defense counsel of relevant
material and information not coveréd by subsections (b) {1}, (b) (2),
(b) (3), and (b) (6). ‘ )

(8)17Legal Regéarch and Records of Prosecuting'Attornéy;
pisclosure shall not be required of legal research or of records,
co;respondence, reports or memoranda to the extent that they contain
the opinions, theories. or conglusions of the prosecuting attorney
or members of his legal staff.

kc) Disclosure to the Prosecuting Attorney.

(1) Non-Testimonial Identifica?ion Procedures. A judicial
officer may upon motion, for good cause shown, require the accused
to do or submit to any or all of the following:

(i) Appear in a line-up:
(ii) Speak for identification by witnesses to an offense;
(iii) Be fingerprinted;
(iv) Pose for photographs not invﬁlving reenactment of

a scenej
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(v) iry on articles of clothing;

(vi) Permit the taking of specimens of material
under his fingernails; |

(vii) Permit the taking of samples of his blood, hair
and other materials of his body which involve no unreasonable
intrusion thereof;

- (viii) Provide specimens of his handwriting;

“(ix) Submit to a reasonable‘physical or medical
"inspection of his body.

(2) Reports or Statements of Experts. The trial court may
require that the prosecuting attorney‘be informed of and permitted
to inspect and- -to copy or photogréph any reports or statements of
expefts made in connection with therparticular case, including results
of'physical or mental‘examinations and of scientific tests, experi-
ments or comparisons which are intended by the defendant to be used
at trial. Information obtained by the state under the provisions of
£his section shall be used only.for cross-examination or rebuttal

"of defense testiﬁoﬁy._ ‘

(3) Notice of Intent to Raise Insanity Defense. Following .
substantial compliance by the state with section (b) of this rule
a defendant who intends to offér evidence of a defense of insanity
shall inform the state of such intention at the time of plea or at
such other time as may be designated by the trial court. The court
may order the defendant to submit fo psychiaffic examination by a
psychiatrist or psychologist selected by the éourty and the report
shall be made available to both parties. Notice of intent to raise
a defense of insanity shall not be commented on by the prosecution
.at trial. |

(d) Regulation of Discovery.

(1) Advice to Refrain from Discussing Case. Except as is
otherwise provided as to matters hot subject to disclosure and pro-
tective orders, neither counsel for the parties nor other prosecutionv
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(6} Denial or Regulation of Disclosure - Disclosure to Court
in Camera - Record -of Proceedings.‘ Upon request of any party, the
court may permit

{i) any showing of cause for denial or regulaéion

of disclosure, or
(ii) any portion of any showing of cause for denial or

regulétion'of disclosure
to be made to-thé court in camera. A récord shall be made of
such proceedings. 1If the court enters an order gra;ting relief
fdllowing such a showing, the entire record of the proceedings
shall be sedled and preserved in the records of the court, to be
made available to. the supreme éourt in the event of an appeal.

{(e) Sanctions.

(1} Failure to Comply with Discovery Rule or Order. If at
any time during the course of the proceedings it is brought to the
attention of the court that a party has failéd to comply with an
applicable discovery rule or an order issued pursuant thereto; the
court may 6rder such péréy to permit the éiscovefy of matefial and
information not previocusly disclosed or enter such other order as
it deems just under the circumstances.

(2) Willful violations. - Willful violation by - counsel of
an applicable discovery rule.or an order issued pursuant thereto
may subject counsel to appropriate sanctions by the court.

" {f). Omnibus Hearing.

(1) Time for Hearing - When Set. When a plea of not guilty

is enteredAfo an indictment or infor&ation, the court shall set a time
. for an omnibus heéring to be held on the record. An omnibus hearing
may be set by the court at the time of entry of a not guilty plea

to a misdemeanor.

(2) Duties of Trial Court at Hearing. At the omnibus hearing,
the trial court on its own initiétive shall:
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or defense personnel shall advise persons (except the accused) having
relevant material or information to refrain from discussing the case
with opposing counsel or showing opposing counsel any relevant material,

nor shall they otherwise impede opposing counsel's investigation of

the case.

{2) Aadditional or Newly Discovered Information. If,
su.bsequent +0 compliance with these rules of orders issued pursuant
thereto, a party discoyers additional material or information which
is subject to disclosure, he shall promptly notify the other party or
his counéel of its existence. If the additional material or informa-
tion is discovered during trial, the court shall also be notified.

(3) Materials to Remain in Exclusive Custody of Attorney.
Any materials furnished to an attorney pursuant to these rules shall
remain in his exclusive custody, shall be used only for the purposes
of conducting his side of the case, and shall be subject to such
other terms and conditions as the court may provide.

{4) Restriction or Deferral of Disclosure of Information.
Upon a showlnq of cause, the court may at any time ‘order that

peczfled dlsclosure be restr&cted or deferred, or make such ofher
order as is appropriate, provided that all material and information
to wnich a party is entitled shall be disclosed in timé to permit his
counsel to make beneficial use thereof. -

{5) Material Partially Discoverable. When some parts of
certain material are discpverable under these rules, and other parts
are not discoverable, as much of the material shall be disclosed as
is consistent with this rule. Excision of certain materialAand
disclosure of the balance shall be preferred to withholding of the
whole. Material excised pursuant to court order shall be sealed and
preserved in the records of the court, and shall be made avaiiable to

the supreme court in the event of an appeal. .
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(i) Anunrtu}n whoahnr the partics hove completed
" the discovery requ;rcd in sections (b) and (¢), and if not, make
orders appropriate to expedite completion; and
(ii) Ascertain whether there are requests for additional
disclosure pursuant to subsections (b)(5), (b)(6), (b)(7), or section
(c); ‘
(iii) Make rulings oﬁ any motions then pending; and
(iv) Ascertain whether there are any procedural or
constitutional issues which should'be considered; and
(v} Upon agreement of counsel, or upon a finding that
the trial is likely to be protracted or otherwise unusually compli-
cated, set a time for a pre-trial conference pursuant to Rule 22; and
{vi) Upon the accused's request, permit him to change
his plea.

{(3) Pre-Trial Motions and Requests - Effect of Failure to
Raise at Hearing.  All motions and other r,equests made prior to’
trial should ordinarily be reserved for and presented at the omnibus
hearing unless the court otherwise directs. Subject to constitutional
limitations failure to raise at thé omnibus hearing any 9re-tr£al
‘erroxr or‘issue, other than the failure of the indictment to show
jurisdiction or to charge an offense, constitutes waiver of such error
or issue unless the party concerned does not then possess the informa-—
tion necéssary to raise it.

(4) 1Issues Raised - Continuation of Hearing. Any and all
iésues shouldvbe raised either by counsel or by the court without
prior noticé, and if appropriate, informally disposed of. If
‘additional discovery, investigation, preparation, evidentiary hearing,
or formal presentation is necessary for a fair and orderly determina-—
_tion of any issue, the omnibus hearing should be continued from time
to time until all matters raised are properly disposed of.

{5) stipulations. Stipulatiéns by any party or his cocunsel
shall be binding upon the parties at trial unless set aside or modified

by the court in the interests of justice.
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(6) Sumaary Memoranduam and Hear ing Orcder. At Lhe conclusion
recorded or written and indicate disclosures made, rulings and orders
of'the court, stipulations, and any other matters determiﬁed or pending

(7} Determination of Defendant's Coﬁbrehension of and Consent
»#o Hgarxng Order. At the conclusion of the hearing the court shall
- inguire of a defend;nt who is present whether he undersﬁands the

proceedings and consents to the entry of the hearing order
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Rule 17. Subpoena.
{a} For Attenéance of Witnesses -~ Form - Issuance.
(1) Subpoenas shall be issued by the clerk under the seal
of the “court, and snall be signed and sealed but otherwise in blank.
The party reguesting a subpoena shall fill ig the blanks before the
subpoena is served.
(2) A subpoena shall

(1) state the name of the court and the title, if any,
of thé_proceeding, and

{iiy state whether the witness is to testify on behalf
of the state, and order any Qitness testifying on behalf of the

state to appear without the prepayment of any witness‘fee, and

(iii) command each person to whom the subpoena is
directed to attend and give testimony at the time and place specified
therein. k
(3) Magistrates may issue subpoenas in any proéeeding before
them.

(b) Defendants Unable to Pay. A subpoeﬁa shall be issued-by the
clerk as provided in section (s} for a defendant financially unable
to pay the fees of the witness. The determination of financial
inability shall be made in accordance with the criteria provided
under Rule 39(b) of these rules, and if éounsel was previously
appointed for defendant pursuant to said Rule 39, or the defendant
is represented by the Alaska Public Defender Agency, no further
showing of financial inabi;ity shall be required. Subpoenas issued under
this section (b) shall contain an order to appear without the prevav-~
ment of any witness fee. The cost incurred by the process and the
fees of the’witness so subpoenaed shall be paid by the Alaska Public

befender Agency.
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(¢) For Production of bocumentary Evidence and of Objects.
A subpoena may also command the person to whom it is directed to
produce.the books, papers, documents or other chjects designated
therein. The court on motion made promptly may suppress or modify
the subpoena if compliance would be pnreasonable or oppressive. fhe
court may direct that books, papers, documents or objects designated
in the subpoena be produced before the courﬁ at a time priox ﬁo the
trial or prior to the time when they are to be offered in evidence
and may, upon theilr production permit the books, papers, dacuments'
or objects or portions thereof to be inspected by the parties and
their attorneys.

(d) Service.

(1} A subpoena may be served by any peace officer or
ény other person who is not a party and who is not less than 18 years
of age. Service of a subpoena shall be made by delivering a copy
thereof to the person named and subject to the provisions of
sections (a) and (b) of this rule, by tendering to him the fee for
Vone‘day's attepdance and the mileage allowed by law.or ﬁy rule..

{Zz) A subpoena may also be served upon a person of known
residence within the state by registered or certified mail. 1In such
case the clerk shall mail the subpoena for delivery only to the
person subpoenaed and; uni@ss not regquired under sections (a)>or Eb)
of this rule, shall enclose a warrant or postal money order in the
amount of the fees for one day's attendance and for the mileage allowed
by law or rule. The returned delivery receipt shall be attached to -
the copy of the subpoena retained by the clerk. If the subpoena is
returned unsigned by the persop subpoenaed to whom it was addressed,
t+he clerk shall deliver the subpoena or duplicate thereof to a peace
officer or other authorized person for service.

{e) Pléce of Service. A subpoena raquiring the attendance of
a witness at a hearing or trial may be served at any place within

+he State of Alaska.
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(£) ror Taking Deposition - Place of Examination.

(1) Issuance. An order to take a deposition authorizés
+he issuance by the clerk of the court or by a magistrate of sub-
poenas for the persons named or described therein.

. (2) Place. The witness whose deposition is to be taken
may be required by subpoena to attend at.any place designated by
the trial court within the state.

{g) Contempt. Failure by any person without adequate excuse

to obey a subpoena served upon him may be deemed a contempt of the

court from which the subpoena issued.
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Rule 18.1 Criminal Cases - Place of Trial - Report of the
Administrative.nireétor.

{(a) Unless the convenience of the parties and witnesses or the
change of venue provisions of AS 22.10.030(d) -otherwise dictates,
the trial shall take place in the urban center

{1} nearest the place wheré the crime'was committed, and

{2) in the senate election district where the crime was
committed, and

(3) in which there are facilities available to house the
court and jury and to conduct the trial or related hearings.

(b} Upon a determination that there are no facilities of the kind
specified in subsection (a){3) of this rule, the presiding judge of
the district may direct that tﬁe proceedings be held in the nearest
senate district with reasonably suitable facilities.

{¢) Upon the request of the presiding superior or district court
judge of a judicial district, the administrative director shall
investigate the availabilit}’of facilities of.the kind specified in
gsubsection (a) (3} of this»rule and report to said superior or district
court judge. The report shall contain

(;) a specific recommendation as to the feasibility of
holding‘trial atVthe place where the crime was'committéd, and

(2) a recommendation as to alternate places of trial.

. The administrative director's report shall be a permanent part of

the record.
(d) For the purposes of this rule, election districts shall be

thasa sat forth in the current official reavportionment map of the
State of Alaska.
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Rule 24.1. Selec;ion of Petit Jurors. The jurors selected for

service on a petit jury shall have the qualifications and shall be
drawn and selected in the manner set forth by law, with these

additional provisions:

(a) Jurors who serve on the petit jury shall be selected from

the population within affifty—mile radius of the urban center designated

as the site of the crimihél trial under Rule 18.1.
(b) If the court finds that the selection area determined in

section (a) will not provide

(1) a petit jury which is a truly representative cross-

section of the appropriate community or,

(2) selection of jurors under section (a) would cause

unreasonable transportation expenses,

then the trial court, on its .own motion or on the motion of the

parties, may designate an area other than that specified in section

from which the petit jurors shall be selected.
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Rule 26. Evidence.

(2) 1In General. In all trials the testimony of witnesses shall
be taken crally in open court)»unless otherwise provided by statute
or by these rules. The admissibility of evidence shall be governed
by Civil Rule 43 and by tﬁese rules, or in the absence of rule, by
the principles of common law as they may be Enterpreted by the courts
of the state in the light of reascn and experience. In the absence
of zuie, the evidence shall be presented according to the most
convenient method prescribed by common law principles, and the
principle which favors the reception of the evidence shall govern.
The competency and privileges of witnesses shall be governed by Civil
Rule 43 and by these rules, or in the absence of rule, by common law
principles.

(b) Privileges of Accused.

{1) 1In General. In any criminal action in which he is an
accused every person has a privilege not to be called as & witness
" and not to testify.
(2) Marital Privilzge.

(i) A husband shal; not bes examined for or again$tzh;s
wife, &ithout her consent, nor a wife for or agaiﬁst her huébaﬁd, :
without his consent.

(ii) Neither during the marriage nor =zfterwards shall
either spouse be examined as to any communications made by one spouse
to the other during the mérriage, without the consent of the other
spouse.

(iii) These privileges do not apply to a criminal action
or proceeding for a crime committed against the person or property of
the other séouse or of a child of either.

{3} AttorneQ-Client Privilege. 2an atternsy shall not be
examined

{i} as to any communication made by his client to him, nor
(ii} as to the attorney's advice given thereon in the

course of the attorney's professional employment

except with the consent of his client.

Criminal Rule 26
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{(4) Confessor-Confessant Privilege. A priest or clergvman
shall not, without the consent of the person making the confession,
be examined as to any confession made to him in his professicnal
capacity, in the course of discipline enjoined by the church to
which he belongs. R

{5) Acts Other Than Testifying. An accused in a criminal
action has no privilege to refuse, when ordered by the court,
to submit his body to examination or to do any act in the presence
of the court or the trier of the fact, except to refuse to testify.

(6} Failure to Testifyr- Effect. 1If the accused in a
criminal action exercises his or her‘privilege not to testify or to
prevent another from testifying,

{i) no person shall make any comment thereon, and
(1i) no presumption shall arise with respect to the
- exercise of the privilege, and
‘ {iii) no adverse inference shall be drawn therefrom by
the trier of fact.

(c) co-DefeQQant_as Witness, In any criminal<action,the‘fact
that two or ﬁoré persons are jointly accused éhall‘gotirenaer»any ‘
one so accused incompetént as a witness for or against a co-defendant,
whether said co-defendants are tried jointly or severally.

(d) Plea of Not Guilty - Effect - Evidence. A plea of not guilty
controverts every material allegation in the indictment or information,
and all facts tending to establish a defense to the charge may be given
in evidence.’ .

(e} Prodfvof Records. An official or Business record or an entry
therein or the lack of such a record or entry may be proved in the
g¢ame manner as in civil actions. ‘

(£} Impeachment by Evidence of Conviction of Crime.

{1} General Rule. For the purpose of attacking the
credibility of a witness, evidence that he has been convicted of a
crimg is admissible but only if the crime involved dishonesty or false

criminal Rule 26
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statement.

(2) Time Limit. Evidence of a conviction under this rule
is inadmissible if a period of more than 5 years has elapsed since
the date of the conviction of the witness.

(3) Effect of Pardon, Annulment, or Certificate of
Rehabilitation. Evidence of a éonviction is inadmissible under
this rule if:

(1 the conviction has been the subject of a pardon,
. annulment, certificate of rehabilitation,vor other equivalent
procedure, and

(id) the procedure under which the same wasvgranted
or issued required a substantial showing of rehabilitation or was
based on innocence.

(4) Admissibility; Before a witness may be impeached by
evidence of a prior conviction, the court shall be advised of the
existence of the conviction and shall rule if the witness may be
impeached by proof of the cénviction by weighing its probative

’valua against its p:ejndicial effect.
(g) Evidence illegally Obtained. Evidence illegally obtained
shall not be used for any purpose including“the impeachment of a

witness.
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Rule 27. Proceedings Upon Trial - Management of Juries.
(a) Order of Proceedings. After a jﬁry is impanelled and sworn,
the trial shall proceed in the following order:

{1} The prosecuting attorney shall state the case of the
prosecution, and may briefly state the evidence by which he expects
to sustain it.

. {(2) (i) The defendant, or his counsel, may then state his
defense, and may briefly state the evidence he expects to offer in
support of‘it. ’

(ii) If no statement of the defendant's case is made
after the statement of the prosecution's case, then after the state
has produced its evidence and presented its case in chief, the
defendant, or his counsel, if he intends to produce evidence, shall
state his defense, and may briefly state the evidence he exﬁects to
offer in support of it. '

{3} The state shall first produce its evidence; and the
defendant may then produce his evidence. The state will then be
confined to rebutting evidence unless the court, forxr good reasqn‘and
in fur£hefénce of justice, permits it to offer éviéence in chief.

{¢) Unless the case be submitted without argument, counsel
for the state shall commence, the defendant or hisAqounsel shall
follow‘and céﬁnsel for the state shall conclude the arguments to the
jury. Unless gcod cause is shown, the state shall present in its
concluding argﬁment no theory of faw or fact wnich was not presented
in one or both of the prior arguments. The court may, in its discre-
tion, limit the time of such arguments.

(5) At the conclusion of the arguments the court shall charge
the jury. Either party may offer requested instructions; objections
shall be heard and considered by the court in accordance with Rule 30.

() View of Premises by Jury.

(1) The court may, on &pplication of a party or on its own

motion, order the jury in a body to view the prqpérty which is the
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subject of the litigation or the place where a material fact occurred.
> 0 ’
The court may order the applying party to pay the expenses connected

with fulfilling the order.

(2) An officer of the court shall accompany the jury at such
times and shall ensure that no one speaks to the Jjury on any subject
connected with the trial whilg the jury makes it% inspection.

(c) ~Admonition to Juror Upon Separation Frovaury.
(1) If any juror is permitted to separate from the jury
during the trial, the court shall admonish him that it is his duty
(;} not to converse with any person, including other
jurors,'on any subject connected with‘the trial, and
(i) no£ to form or express any opinion thereon until
the case is finally submitted to the Jury.

(é) If any juror is permitted to separate from the jury
after the case is submitted to the jury, the court shall admonish him
that it is his duty

(i} to discuss the case only with other jurors in the
jury room, and .
A »(ii) ‘not to,con%erse Qith‘any other person on any subjéct

connected with the trial. V

(dy Jﬁror Unéble to Continue. If, prior to the time the jury
retires to consider its verdict, a juror is unable to perform or-
is disqualified from performing his duty, the court may order him to
be discharged. 1If an alternate juror has not been impanelled as pro-
vided in the rules, |

(1) the trial may proceed with the other jurors with the
consent of the parties, or

{2) another juror may be sworn and the trial may begin anew, or

{3) the jury may be discharged and a new jury then or afterwards
formed.

(e) Selection of Foreman - Deliberations of Jury - Communications.

{1} when the jury has retired to consider their verdict, they
shall elect one of their number foreman. The foreman shall preside

Criminal Rule 27
Page Two



over their deliberations, sign the verdiét unanimously agreed upon,
and speak for them on the return of their verdict in open court. |
(2) The jury snall be and remain under the charge of an
officer of the court until they agree upon their verdict or are
discharged by the court; except that the court with the agreement
of the parties, may permit the jurors to adjourn their deliberations
.to return to their homes for reasonable periods of rest. Such
periods of adjournment for rest shall be ordered only after hearipg
" from all parties outside the presence of the jury. Tﬁé_admonition
set forth in section {(c) shall-bé given before any adjournment for
rest, and the court shall specifically state that no deliberations
are to take place unless all jurors are present in the jury room.
(3} Unless otherxrwise ordered by the court, fhé officer
of the court having the jury under his charge shall keep the juroré
together, and separate from other persons. The officer shall not
suffer any communicationvto be made to the jury nor maké any himself
except to ask the jury if they have agreed up&n their verdict. He
shall not, before the verdict is rendered, communicate to any person
the state of their déliberations or the verdict agreed upon. fhe
officer shall be sworn to conduct himself according to the provisions

of this section {e}.
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APART'VII. JUDGMENT
Rule 32. Sentence and Judgment.

(a) Sentence. Sentence shall be imposed without unreasonable
delay. Pending sentence the court may commit the defendant or
continue or alter the bail. Before imposing sentence the court
shall afford the defendant an ogportunity to make a statement in his
own behalf and to present any informatioh in mitigation of punishment.
If the defendant 1s being sentenced following a plea of guilty or

nolo contendere the court shall question the defendant to ascertain

that he understood the meaning of his plea, and that it was freely
and voluntarily entered. '

{b} Judgment - Execution. The judgment of conviction shéll set
- forth the plea, the verdict or findings, and the aajudication and
sentence. At the time of imposition of sentence, the judge or
magistrate shall make a statement on the record explaining his reasons
for imposition of the sentence. If the defendant is found not guilty
or for any other reason isventitled to be discharged, judgment shall
be entered acqordingly. The judgment shall be signed by the judge
or magistrate and entered bf the clerkL When the jddgment has beén
entered, the clerk shall forthwith deliver to a peace officer a
certified copy of ;he judgment for execution. The peace officer shall
note on the copy of the judgment the date of its delivery to him.
When the judgment has been executed, the peace officer shall promptly
return the copy to the.clerk with his proceedings endorsed thereon.

(c) ?refSentence Investigation. '

{1) When Made. When directed by the court the érobation
service shall make a pre-sentence investigation and report before the
court imposes sentence or grants probation. The report shall not be
éubmitted to the court or its contents disclosed to anyone except
counsel unless the defen@ant kas tendered a plea of guilty or nolo
conténdere.of has been found guilty. The court may utilize thé report
in determining if a bargained sentence recommendation will be followed
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pursuant to Rule 1l. In the event the attorneys for the parties
reguest the preparation of a pre-sentence report to aid them in plea
bargaining the court may order such report to be made prior to the

time stated in this rule.

(2) Report. The report of the pre-sentence investigation
shall contain any prior criminal convicfion including a finding of
delinguency of the defendant and such information aboﬁt his
characteristics, his financial condition, and the circumstances
affecting his behavior as may be helpful in imposing sentence or
in gragting probation or in the correctional treatment of the
defendant, and such other information as~méy be required by the court.
No record of arrest or other policg contacts shall be included in the
report. The report shall be made available to the state's attorney
and to the defendant's attorney in éll cases and to the defendant

unless the court enters on the record findings of reasons why the

report would prove detrimental to the rehabilitation of the defendant

~ or safety of the public.
(@ Plea Withdrawal.
(L) The court shall allow the defendant to withdraw his

plea of guilty or nolo contendere whenever the defendant, upon a

timely'motion for withdrawal, proves that withdrawal is necessary to
correct manifest injustice.

(i} A motion for withdrawal is timely and is not barred
because made subseguent to judgment or sentence if it is made with
due diligenée.

(ii) Withdrawal is necessary to correct a manifest
injustice whenever the defendant demonstrates that: |
(aa) He was denied the effective assistance of
counsel guaranteed to him by constitution, statute or rule, or
(bb) The plea was not entered or raﬁified by the
defendant or a person authorized to so act in his behalf, or

{cc) The plea was involuntary, or was entered
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without knowledge of the charge or that the sentence actually

imposed could be imposed, or

(dd) He 4id not receive the charge or sentence

concessions contemplated by the plea agreement, and

(&) the prosecuting attorney failed to seek
or opposed the concessions promised in the plea agreement or
' (B) after being advised that the court no
longer concurred and after being called upon to affirm or withdraw~

his plea, he did not affirm his plea.
. (iii) The defendant may move for withdrawal of his plea
without alleging he is innocent of the charge to which the plea has
been entered.

{2) Once the plea has been accepted by the court and absent
a showing that withdrawal is necessary to correct a manifest injustice,

a defendant may not withdraw his plea of guilty or nolo contendere as

a matter of right. "Before sentence, the court may in its discretion
“allow the defendant to withdraw his plea for any fair and just reason
unless the prosecution has been substantially prejudiced by reliance

upon the defendant's plea.

(3) A plea of guilty or nolo contendere which is not aécepted

or has been withdrawn shall not be received against the defendant in
any criminal procgedings.

(e) Conviction of a Corporation. If a corporation is convicted
of any criminal oifense the court may give judgment thereon and
shall cause such judgment to be enforced in the same manner as a
judgment in a civil action, or as otherwise provided by law.

(£) Tranécript of Sentencing Proceeding. A transcript of any

_sentencing proceeding at which the defendant is commitied to serve

in excess of 6 months on one or more charges shall be prepared and

furnished to the state attorney, defendant, and the Alaska Parole Board.
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Rule 32.1. Appeal from Ceonviction -~ Notification of Right to Appeal.
A person convicted of a ¢rime after trial shall be advised by the judge

or magistrate that

(a) he has the right to appeal from the judgment bf conviction
within 30 days from entry of the judgment ofwconviction by filing a
notice of appeal with the clerk of court, and

(b)  that if he wants counsel and is unable to pay for the services

of an attorney, the court will appoint an attorney to represent him

on the appeal.
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ﬁule 32.2. Sentence Appeal.

{a) Notification ¢f Right to Appeal Sentence. At the time of
imposition of any sentence for a term or for aggregate termé exceeding
cne year, the judge shall inform the defendant as follows:

(1) That the sentence may be appealed to the supreme court
on the ground that it is excessive;

(2) That upon such appeal the supreme court may modify
the sentence as provided by law; .

(3) That if he wants counsel and is unable to pay for the
services of an attorney, the court will appoint an attorney to
represént him on the sentence appeal.

{b) Notice of Appeal. Written notice of appeal from a sentence
of the superior court bﬁ the state, or by a defendant appealing
solely on the ground that the sentence is excessive, shall be filed
with the clerk of the superior court which imposed the sentence not
later than 30 days after sentence was imposed. The notice of
appgal need only state that the sentence which is being appealed is
too lenient or excessive.

{c}‘ Termihaﬁibnidf Appeal. AAhy appeal of a sentencé initiated
by the defendant may be terminated by his filing within 30 days from
the’filing of Ehe notice of appeal a notice of intent to terminate
the appeal. Such a termination shall prevent any increase in the
sentence or sentences imposed.

(d) 1Indigent's Right to Counsel on Senteﬁce Appeal. An indigent
defendant is entitled to the assistance of counsel in prosecuting an
appeal on the ground that the sentence is excessive. Where an appeal
is taken by the s;ate pursuant to AS 12.55.120(b) on the ground that
the sentence is too lenient, and the defendant has not appealed, the
supreme court in its discretion may appoint counsel for an indigent

defendant.
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(e} Forwarding Notice of Appeal. Upon receipt of a notice of
sentence appeal, the clerk shall forthwith forward a copy of the
notice to the defendant and his couhsel, to the district attorney,
to the office of the public defender if appropriate, to the superior
court judge who imposed the sentence, and to_fhe clerk of the
supreme court.

(£) " Record on Appeal.

(1) Preparation and Contents. Immediately wupon the filing
of a notice of sentence appeal, the clerk shall prepare sufficient
copies of the record on appeal, which shali consist of the

following:

{i) A transcript of the entire sentencing proceeding;

(ii) 2All reports and documents which were available
to the sentencing court as an aid in imposing sentence.

(2) Distribution. Immediately upon preparation of the record
on appeal, the clerk shall serve pefsonally or send éopies by
certified mail to the defendant and his counsel, the district‘
attorhey, the pubiic defender if apﬁropriate, and to‘the clé#kiof
the:supreme cou;t.

(g) Memoranda on- Appeal.

(1) By Appellant; Within 15 days éfter.recéipt of copies
cf the record on appeal provided for in section (f) of this rule, the
appellant shall file with the supreme court the original of a type-
written memorandum in support of the appeal.

. (2) By Appellee. Within 10 days after receipt of a copy

of appellant{s memorandum, the appellee may file with the supreme

- court the origina} of a typewritten memorandum in cpposition to the
appegl.

(3) Reply Memorandum. Within 10 days after receipt of a
copy of appellee's memorandum, the appellant may file with the
supreme court the original of a typewritten reply memorandum.
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(4) Form and Contents of Memoranda. The memoranda filed by
gither the appellant or the appellee need not comply with the require-
ments of Supreme Court Rule 1] unless ordered by the supreme court.

(3) Duplication and Service of Memoranda. The clerk of
the supreme court shall forthwith reproduce and serve upon all
intere;ted persons involved in the appeal copies of all memoranda.

‘(ﬁ}n éail Penéing Appeal. A sentence appealed on the sole
ground that the sentence is excessive does not confer or enlarge

the right to bail pending appeal.
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fule 37. Scarch and Scizurc.
{a) Search Warrant - Issuance and Contents.
(1)' A search warrant authorized by law shall issue only on
(i) (aa) affidavit sworn to before a judge or magistrate
or any person authorized to take oaths under-éhe law of the state, or
{bb) sworn testimony taken on the record in court,
and
{(ii) establishing the grounds for issuing the warrant.

(2) If the judge or magistrate is satisfied that grounds for
the application exist or that there is p%obable cause to believe that
they exist, he shall issue a warrant '

(i) - identifying the property, and
(ii) naming or describing the person 6: place to be
searched.

{3) The warrant

(i) shall be directed to a peace officer of the state
authorized to enforce or assist in enforcing any law thereof, and
{id) shall state the grounds.o; probable cause for its
igssuance and the names of thé persons Qhoée affidaviis’haQe been taken
in support thereof, and |
(1ii) shall command the officer to search forthwith the
‘éerson or place named fof the property specified, and.
(iv) shall direct that it be served between 7:00 a.m. and
10:00 p.-m., but if an affiant is positive that the property is'on the
person or in the place to be searched, the warrant may direct that it
be served at any time, and
(Q} shall designate the judge or the magistrate to whom
’it shall be returned.
{b) Execution and Return With Inventory. The waxrrant shall be
- executed and re;urned within 10 days after its.date. The officer
taking property under the warrant

(1) shall give to the persoﬁ from whom or from whose premises

the property was taken a copy of the warrant, a copy of the supporting
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affidavits, and receipt for the property taken, or
(2) shall leave the copies and the receipt at the

place from which the property was taken.

The return shall be made promptly and shall be accomﬁanied by a written
inventory of any property taken as a result of the search pursuant
to or in conjunction with the warrant. The inventory shall be made
in the presence of the applicant for the warrant and the person from
whose possession or premises the properﬁy was taken, if they are present,
or in the presence of at least one credible person other than the
applicant for the warrant or the person from whose possession or
premises the property was taken, and shall be signed by the officer
under the penalty of perjury pursuant to AS 09.65.012. The judge
or mégist:ate shall upon request deliver a copy of the inventory
to the person from whom or from whose premises the property was taken
and to the applicant for the warrant.

{c) Motion for Return of Property and to Suppress Evidence.
A person aggrieved by an unlawful search and seizure may move the
courtAin the judicial district in which‘the‘prcperiy was seized or
the court in which the property may be used for the return of the
property and to suppress for use as evidence anything so obtained on
the ground that the property was illegally seized.

{d) In Camera Hearing. A person who challenges the validity of
a search and seizure predicated on information gained from an informant
used either in A .

{1} support of an applicatioﬁ for a warrant, or

{2} as the basis of a search without warrant

' may move the court for disclosure of the identity of the informant
pursuant to Rule 16. In the event the court determines that disclosure
of the identity of the informant is not reguired under Rule 16,
the court shall conduct an in camera recorded hearing in which it
shall investigate and téke evidence so as to determine whether or

not a search based on the informant's information was justified.
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Foliowing the in capcra hearing, the court shall grant or deny the
motion to suppress on the record, and shall make written findings
concerning the validity of the search based on the informer's informa-
tion. The written findings, together with the record of the hearing,
shall be sealed, and if the validity of the search is upheld the
sealed testimony and findings shall, -on appeal of a conviction iﬁ
which evidence of the search was,aéﬁitted, be transmitted to the

supreme court for automatic review of the motion to suppress.

Criminal Rule 37
Page Three



PART IX. GENERAL PROVISIONS

Rule 38. Presence of the Defendant.

{(a) Presence Reqguired. The defendant shall be present at the
arraignment, at the preliminary hearing, at ;he time of plea, at
the omnibus hearing, and at every stage of the trial, including the
impaneling of the jury and return of the verdict, and at the '
imposition of sentence, except as otherwise provided in this rule.

(b) Continued PresenceANot Required. The further progress of
the trial to and including the return of the verdict shall not be
prevented whenever a defendant, initially present; A

(1) Voluntarily absents himself after the trial has commenced;
or ) ‘

(2) Engages in conduct which is such as to justify his being
excluded from the courtroon.

{c) . Presence Not Required. A defendant need not be present
in the following situations:

(i) A corporation may appear by counsel for a;l purposes;

(2) 1In prcsecutiéns'for offenses punishable by fine or
by imprisonment for not more than one year or both, the court, with
the written consent of the defendant, may permit arraignment, plea,
trial, and imposition ©of sentence in the defendant's absence;

{3) The defendant's presence is not required at a hearing

on reduction of sentence under Rule 35(a).
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Rule 32. Appeointment of Counsel.

(a) Informing Defendant of, Right to Counsel. If the defendant
appears for arraignment or trial without counsel, the court shall
advise him of his right to have counsel, and shall ask him if he
desires the aid of counsel.

(b) Appointment of Counsel for Persons Financially Unable to
Fmolny Cnun:e’.‘
1y
{1} the defendant states that
(aa) he desires the aid of counsel, and
(bb) he is financially unable to embloy counsel,
and
(ii) the court determines that defendant is in fact

unable to employ counsel,

then the defendant is entitled to have counsel provided at public
expense, and the court shall immediately notify the Alaska Public
Defender Agency that the Agency has been appointed to represent the
defendant and immediately appoint'the-Public Defender to represent
the:defénaant. -

(2) 1If the Agency has a conflictlor is otherwise unable to
represenf the defendant, the court shall appoint counsel fq represent
him pursuant to statute.

(3)  In the absence of a request by a defendant, otherwise
entitled to\appointmeﬁt of counsel, the court shall appoint counsel
for him unless he demonstrates that he understands the benefits of
counsel and knowingly waives the same.

(4) -The court, in its discretion, may appoint counsel in

_ any case in which appointment-best serves the interest of justice.
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Rule 46. Time.

{2} Computation. Except as otherwise specifically provided in
+these rules, in computing any period of time, the day of the act or
avent aftexr which the designaﬁed period of time begins to run is not
+0 pe included. The last day of the period so computed is to be
incluéed, unless it is a Sunday or legal holiday, in which event the
period runs until the end of the next day which is neither a Sﬁnday
nor a noliday. When a period of time preécribed-or allowed is less
than 7 daye, intermediate Sundafs and holidays shall be excluded in
the computation. A half holiday shall be considered as other days

and not as a holiday.

:p) Enlargement. When an act is required or allowed to be done
at or within a specified time, the court for cause shown may at
arny time in its‘éiscretion:

(1} 'With or without motion or notice, order the pariod
eniarged if application therefor is made before the expiration of
the period originally prescribed or as extende& by a previocus ordexr;
or

(2} Upon motion permit the act to be done after the expiration
of the specified pericd ii the failure to act was the result of '
excusable neglect; but the court may not enlarge the perioéd fox
taking any action uﬁder Rules 33, 34 and 35 except as otherwise
provided in those rules, or the period for taking an appeal.

{c) Unaifected by Expiration of Term. The period of time
provided £or the doing of any act or the taking of any proceeding
irn not affqgted or limited by the oxpiration of a term of court.

The expiration £-a term of court in no way affects the power of a
.court to do any act in a criminal proceeding.

(4} For Motions - Affidavits. & written motion, other than one
which may b~ heard ex parte, and notice of the hearing thereof shall
be served not later than 5 days before the time specified for the
hearing unless & different period is fixed by rule or order of the
court. TFor cause shown, such an order may be made on ex part
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application. Copiez of all paotographs, affidavits, other documentary
evidence and a brief, complete written statement in support of the
motion, snhall be served with the motion. The opposing party shall

serve either

(1) a written statement that he does not oppose the

motion, or

-(2) copies of all photographs, affidavits, and other
documentary evidence upon which he intends to rely, together with
a brief, complete written statement of reasons in opposition to the
motion not less than 1 day before the hearing. A timely reply or
supplemental memoranda will be considered, but hearing of a motion
shall not be delayed pending the filing of such memoranda.

(e) Additional Time After Service by Mail. Whenever a party

has the right or is required to do an act within a prescribed period
after the service of a notice or other paper upon him and the
notice or other paéer is served upon him by mail, 3 days shall be

added to the prescribed period.
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Rule 41. Bail.

(a) Admission tO'Béil. The defendant in a criminal proceeding
is entitled to be admitted to bail pursuant to AS 12.30.010 - 12.30.080.

(b) Prosecﬁting Attorney - Appearance and Notice. The prosacuting
attorney may appear and be heard in all procéédings relating to bail.
The judge or magistrate, in his discretion, may require that notice
of such proceedings be given the prosecuting attorney.

(¢) Surrender of Defendant. At any time before forfeiture of the
undertaking or the ‘cash deposit in lieu thereof, the sureties on
the undertaking or the owner of the deposit may surrender the
defendant to the custody of a péace officer or tﬁe defendant may
surrender himself to the officer. There shall be delivered to the
officer at the time of surrender a certified copy of the undertaking
or a certificate as to the cash deposit executed by the clerk of
court. The peace officer shall thereupon detain the defendant in
custody as upon a commmitment and acknowledge the surrender by a
written certificate.

(d) Forfeiture.

(1) Declaration. If the person-releaséd én bail‘oﬁ tﬁe
' giving or pledging of security fails to appear before a court or
judicial officer as required, the judge or magistrate before whom
the person re%eased was to appear shall set a time for hearing to
determine if'the nonappearance was willful. Notice of the hearing
shall be furnished and opportunity to be heard shall be granted to
the prosecuting attorney, the defendant, the defense attorney, and
the person giving or pledging the security. Nothing in this section
ahall inkeirfere wilh ihe iesuanite ol a cummonz Ar hench warrant for
é person who fails to appear as required before a court or judicial
officer.
(2) Judgment of Forfeiture. If after the hearing the judge’

or magistrate determines that the nonappearance of the person released
on bail was willful, the security,'given or pledged, shall be

forfeited.
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An appeal may be taken of the judgment of forfeiture in the mannex
of other appeals.
{3) Enforcement. Execution shall issue oﬁ judgments of

forfeiture in the same manner as on other judgments for the payment

of money.
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Rule 43. Dismissal.

{(a) By Prosecuting Attorney. The prosecuting attorney may file
a dismissal of an indictment, information or complaint and the
prosecution shall thereupon terminate. Suchma dismissal shall
not be filed_during the trial without the consent of the defendant.

(b) By Court. If there is unnecessary delay‘in présenting'the
charge to a grand jury or in filing an information ag$inst a
defendant who has been held to answer to the.superidr court, or if
‘there is unnecessary delay in bringing a defendant to trial pursuant
to Criminal Rule 45, the court shall dismiss the indictment, informa-
tion or complaint.

{(c) In Furtherance of Justice. The court may, either.on its own
motion or upon the apélication of the prosécuting attorney, and in
furtherance of justice, order an action, after indictment or waiver
of indictment, to be dismissed. The reasons for.the dismissal shall
be set forth in the order. -

(d) Discharge From Custody - Exone;ation of Bail. When dismissal
is ordéréd pursuaht to this fule'the defendanf shall be dischargéd
from custody, or if admitted to bail, his bail exonerated, or

money deposited in lieu thereof refunded to the depositors.
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Rule 56. Definitions.

As used in these'rules, uniess the content otherwise requires:

{(a) “Prosecuting Attorney"” includes the attorney general,
assistant attorneys general, deputy attorneys..general and any other
attorneys, legal officers and assistants charged by law with the
duty of prosecuting the violation of any law, statute or ordinance.

(b} "Magistrate" includes magistrates, district judges, superior

. court judges and any other judicial officer authorized by law to
conduct a preliminary examination of a person accused of a crime.

{c) "Presiding Judge" includes the duly-designated‘presiding judge
of the superior court in each judicial district or, 'in his absence,
the person designated presiding judge pro tem.

{d) *offense” means a crime as that term is defined in AS 11.05.010 ~
11.75.110.

(e} “Peace Officer" includes any officer of the state police,
members of the police force of any incorporated city or village,
United States Marshals andwtheir deputies, and any other officers

whose duty is to enforce and preserve the public peace.’

Criminal Rule 56
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DISTRICT COURT RULES OF CRIMIHAL PROCEDURE

Rule 1. Applicability of Rules - Special Provisions.

Vherever practicable the Rules of Criminal Procedure shall
apply to criminal actions within the jurisdié@ion of district
courts presided over by district judges and magistrates.

{a) Commencement of Actions. A criminal action is commenced
by the filing of a complaint, verified by the cath of the officer
or other person commencing the action, and the issuwance of a warrant
or summons, in the manner provided by Criminal Rules 3 and 4. When
a complaint is made by any person other than.a peace officer, no
judgment of conviction may be given except upon a plea of guilty
unless the person making the complaint, or the person injured by ﬁhe
cffense charged; appears at the trial as a witness.

{b}) Arraignment and Plea. When the defendant is brought before
the district judge or magistrate the complaint shall be read to him,
and he shall be furnished a ccéy of the complaint.

The district judge or magistrate shall inform the defendant
(1)  of his right to counsel, and’ | |
{2) of his right to have counsel appointed at public expense
for him if the defendant could ‘
(i) Dbe sentenced to jail, or
(ii) suffer the loss of a valuable license,'cr
(iiiy suffer a heavy enough fine to indicate criminality,
and
(3) of his right to be admitted to bail, and
(4) fhat he is not required to make a statement, and
(5} that any statewent made Ly hlm may e uzed against him, and
{6) that if he is charged by the State of Alaska he may demand
to be tried before a district judge, and
(7) that he may peremptorily disgualify the district judge or
magistrate to whom his case is assigned pursuant to AS 22.,20.022.

pDistrict Court Rule of Criminal Procedure 1
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(c) Trial. The date of the trial shall be fixed by the district
judge or magistrateée at such time as will afford the défendant a
reasonable opportunity for preparation. The trial shall be conducted
as are trials in criminal cases in the superior court.

{(d) Procedure When Crime Not Within District Court's Jurisdiction.
Whenever it appears to the district judge or magistrate during the
progress of a trial that the defendant has committed a crime not
within the jurisdiction of the district,court, the district judge
or magistrate shall dismiss the jury and continue the proceeding
pursuant~to Criminal Rule 5. The magistrate shall release the
defendant upon his own recognizance or admit the defendant to bail,
pending trial.

(e} Trial by Jury - Waiver. The manner of drawing juries shall
be as provided by AS 09.20.040 - 09.20.090. Waivexr by the defendant
of jury trial need not be in writing, but shall be made in open
court, and the district judge or magistrate shall make a proper
notation thereof in the record of the proceedings.

(f) Change of Venue. - All applications for a‘dhénge_ofrplace,
6f‘trial in fhe:cases provided by AS 22.15.080 shall be by motion,
either orally or in writing, specifying the particular grounds
therefor, made to the district judge or magistrate prior to the
date §f the trial, and upon such notice tobthe.pfosecuting attofnéy
as the court finds necessary. In the event that a Ehange of place
of trial is ordered, the district judge or magistrate shall transmit
to the district court in whose district the éroceeding is transferred
all papers ip the proceeding, and the prosecution shall continue in
that court.

(g) Proceedings Before Magistrate. If the defendant does not
consent in writing to trial before a magistrate the magistraté shall
hold the proceedings in abeyance until the district judge becomes.
available to try the case.

{h) Process - Return. Process shall be issued as provided by
AS 22.15.140._ A person serving any process of the district courts

District Court Rule of Criminal Procedure 1
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shall promptly m;ka proof‘thereof to the court, and in any event at
or within the time‘during which the person served must respond to
the process. If service is made by other than a peace officer,
the person serving such process shall make affidavit. thereof. Failure
to make proof of service shall not affect the validity of the service.
(i) Record of Proceedings. Wherever practicable there shall ke I
kept an electronic record of all criminal actions and proceedings
in the district court. The district judge or magistrate shall keep
a docket of all cases filed before him, which shall show:
(1) the date of the complaint; and
(2; the nature of the offensé,charged, and anreference to
the statute or regulation upon which the complaint is based; and
{3) the date of issuance and service of the warrant of
arrest or summons; and
{4) the date of arraignment and plea; and
{(5) the plea entered; and
{(6) the defendant'é written consent to be tried before a
magistrate, if such be the case; and
A {7) the date of tfial; and
{(8) the verdict of the jury; and
(9) the judgment and sentence; and
{10) the names of the witnesses for the state and the
defendant; and
(11} a notation of any documentary evidence or other.exhibits
received; ané

(12) a record of all orders and proceedings in the case.

Except when a plea of guilty is entered or when an electronic
record of proceedings has been madé, the district judge or magistrate
shall also make and preserve in the record of the case a condénsed
summary of the testimony of all witnesses for the state and the defendant. .
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(3) Rules Inapplicable in Misdemeanor Cases. 1In a misdemeanor
case the provisions of the following Rules of Criminal Procedure
shall not apply:

(1) Rule 5, relating to preliminary examination; and
(2) Rule 32(c), relating to pre-sentence investigation; and
(3) Rule 32.2, relating to sentence appeals, except as

required by Rule 4 of these rules.
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Rule 2. Appeals to the Superior Court.
(a) How Takeﬁ ~‘Notice.

(1) Written Notice. As provided by AS 22.15.240, an
appeal from a judgment of conviction in a district court is tzken
by filing with the district judge or magistrate a notice in
dupliﬁate stating that the defendant appeals from the judgment.
The notice of éppeal shall set forth

V (i) the title of the case, and
(iiy the names and addresses of the appellant and the
appellant's attorney, if any, and R
fiii) a general statement of the nature of the offense, and
(iv) the date of the judgment, and
{v) the sentence imposed, and
{(vi) whether the defendant is in custo@y, and if so,
the place where he is confined, and .
{vii) a concise statement of the grouﬁds of appeal.

(2) ©Oral Notice. in lieu of written notice, a defendant
may give oral notice of appeal in open court;Aimmediately fdllowing
the imposition of sentence, which shall be entered by the district
judge or magistrate in the docket. When oral notice is given, the
defendant shall state to‘the court the grounds of appeal,‘each of
which the court.shall note in the record. Additional grounds of
appeal may be set forth by written notice to the court filed within
the time allowed for the filing of a written notice of appeal.

(3) Basis of Review. The grounds of appeal stated orally,

in writing, or both, shall constitute the sole hasis for

review by the superior court.

(b} Proceedings on Appeal.
{1} District Court Level. The district-judge or maéistrate
shall promptly forward to the clerk of the superior court of the
district the duplicate notice of appeal, together with a copy of all

pistrict Court Rule of Criminal Procedure 2
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of his docket entries and the originals or copies of the complaint,
the warrant, all orders and judgments entered by him, and the originals
of all exhibits received in evidence, certified uﬁder his hand and
seal. He shall also serve upon or mail to the prosecuting attorney
a copy of the notice of appeal, or if oral notice be given in open
court he shall inform the prosecuting attorney accordingly; and he
shall alsc furnish the prosecuting attorney copies of his docket
entries and other records upon request.
(2) Superior Court Level. From the time of the filing of
the district court’s record the superior court shall have supervision
and control of the proceedings on appeal. At any time and upon 5
days' notice, the superier court may
’ (i}~ entertain appropriate motions for directions to
the district judge or magistrate, including motions to dismiss, and
{ii) vacate or modify any order of the district judge or
magistrate in relation to the appeal, including any order for admis-
sion to bail.
{c) - Bail. Admission to bail'upon‘appeal<shall be~aliowed in all
cases. ‘
(d)  Stay of Execution. A sentence of imprisonment shall be
étayed if an appeal is taken and the defendént is admitted to bail.
A gsentence to pay a fine or a fine and costs may be stayed, if an
appeal is taken, by the district judge or magistrate or by the
superior court upon such terms as the court deems proper. Duriﬁg
appeal the court may require the defendant to deposit the whole or
any part of -the fine and costs in the registry of the superior court,
or to give bond for the payment thereof, or to submit to an examina-
fion of assets, and it may make an appropriate order to restrain the
defendant from dissipating his assets. én order placiﬁg the defendant

on probation shall be stayed if an appeal is taken.
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Rule 3. Review of Judgment and SentenceAOther Than Appeal from
Final Juégmentf ?etitioné for review of any judgment and sentence
claimed to be illegal for any cause, or of errors of law appearing
on the face of the judgment or the proceedings in connection there-
with, shall be filed with the superior court in accordance with
Criminal Rule 35{(b), and shall thereafter be under the supervision
aﬁd_cdntrol of such court. The superior court, or a judge thereof,
may requirxe of the district judge or magistrate such records, as

provided in District Court Criminal Rule 1, section (i), as will

enable the court to determine the matter.
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